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CASES  DECIDED 


COURT  OF  APPEALS 


STATE  OF  NEW  TOEK, 


COMMENCING   APRIL    19,  1881. 


In  the  Matter  of  the  Petition  of  James  A.  Deesing,  to  Vacate 
an  Assessment. 

The  power  to  regulate,  grade  and  improve  streets,  given  to  the  commisaion- 
era  of  the  Central  park  by  the  act  of  1865  (§  8,  chap.  565,  Laws  of  1865), 
providing  for  the  laying  oat  and  improving  of  certain  portions  of  the  city 
and  coanty  of  New  Fork,  is  limited  to  streets  laid  oat  and  opened  by 
them  under  the  act,  and  a  confirmation  of  the  report  of  commissioners  of 
estimate  and  assessment  appointed  ander  the  act,  is  made  a  condition 
precedent  to  the  exercise  of  the  power.     (Millbb,  J.,  dissenting.) 

The  provision  of  the  act  of  1866  in  relation  to  the  powers  and  duties, of  the 
commissioners  of  the  Central  park  (§  7,  chap.  867,  Laws  of  1866),  which 
confers  upon  said  commissioners,  in  respect  to  streets  required  by  law  to 
be  laid  out  or  improved  by  them,  the  powers  possessed  by  them  in  rela- 
tion to  Central  park,  and  by  the  corporation  of  the  city,  and  the  several 
departments  thereof  in  respect  to  other  streets,  applies  only  to  improve- 
ments daly  aathorized,  and  does  not  add  the  power  to  improve,  wliere 
a  mere  power  to  lay  out  had  been  previously  given. 

Accordingly  Tidd^  that  the  jurisdiction  to  provide  for  and  direct  the  grading 
P  and  improving  of  Tenth  avenue  above  One  Hundred  and  Fifty-fif  th  street, 
in  said  city,  which  portion  of  said  avenue  had  been  laid  out  and  opened 
prior  to  the  passage  of  the  act  of  1865,  was  never  vested  in  the  commls- 
sioners  of  the  Central  park,  and  did  not  pass  to  their  successors,  the 
department  of  public  parks  or  the  department  of  public  works,  but  re-, 
mained  and  was  vested  in  the  common  council ;  and  that  an  assessment 
for  grading  and  improving  a  portion  of  said  avenue  above  One  Hundred 
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and  Fifty-fifth  street,  was  void,  the  work  haying  been  done  without  a 
resolation  or  ordinance  of  the  common  council  authorizing  it.  (Miller, 
J.,  dissenting.) 

(Submitted  November  80, 1880;  decided  April  19, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  dated  July  30,  1880, 
reversing  an  order  of  Special  Term,  which  vacated  an  assess- 
ment upon  a  lot  owned  by  petitioner,  for  regulating,  grading, 
etc..  Tenth  avenue,  in  the  city  of  New  York,  from  One 
Hundred  and  Fifty-fifth  to  One  Hundred  and  Ninety-fourth 
streets. 

The  work,  for  the  expense  of  which  the  assessment  in  ques- 
tion was  laid,  was  commenced  in  1871,  by  and  under  a  resolu- 
tion of  the  department  of  public  parks.  One  of  the  objections 
taken  by  the  petitioner  to  the  assessment  was  that  there  was 
no  ordinance  or  resolution  of  the  common  council  authorizing 
the  work. 

Further  facts  appear  in  the  opinion. 

James  A,  Deering^  appellant,  in  person.  The  absence  of 
any  resolution  and  ordinance  directing  the  improvement  in 
question  was  a  substantial  and  fundamental  error,  vitiating  the 
assessment.  (Chap.  86,  Laws  of  1813,  §  176 ;  Laws  of  1870, 
chap..  137,  §  12  et  seq. ;  Laws  of  1873,  chap.  335,  §  9 
et  seq, ;  Matter  of  Tappauy  MS. ;  BeekmamJa  Case^  11  Abb. 
Pr.  164.)  The  failure  to  advertise  for  proposals  and  contract 
for  the  work  is  a  substantial  error,  vitiating  the  assessment ; 
the  statute  being  not  only  mandatory,  but  of  positive  prohi- 
bition. (Laws  of  1861,  chap.  308 ;  Laws  of  1870,  chap.  137, 
§  104:;  Laws  of  1873,  chap.  235,  §  91,  p.  508 ;  MaUer  of  Emir 
grant  Ind,  Sav,  BJc,,  75  N.  T.  388;  Matter  of  TrusUea  of 
Presbytery,  57  How.  Pr.  500 ;  affd  Ct.  of  App.,  March,  1880 ; 
Matter  of  Newton^  id.;  Brady  v.  Mayor ^  20  N.  Y.  312; 
Donovan  v.  Mayor j  33  id.  291 ;  MaMer  of  Mahon,  Ct.  of 
App.,  April,  1880.)  The  departments  of  public  parks  and 
public  works  had  not  jurisdiction  to  improve  Tenth  avenue  in 
any  manner  whatever.    {People  ex  rd.  Lasher  v.  McNeil^  2 
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Snp.  Ct.  and  T.  &  0.  140 ;  Garretaon  v.  Clark,  Hill  &  Denio, 
162 ;  Matter  of  Em.  Tnd.  Sav.  Bh  ;  chap.  697,  Laws  of  1867, 
§  6,  as  amended  by  §  5  of  chap.  288,  Laws  of  1868.)  Chapter 
565,  Lawsof  1865,  and  chapter  697,  Laws  of  1867,  are  uncon- 
stitutional. (Laws  of  1857,  vol.  2,  p.  715 ;  Laws  of  1869,  p. 
857 ;  Laws  of  1861,  p.  164  \  Laws  of  1866,  p.  822,  §  8 ;  Const., 
art.  10,  §  2 ;  People  v.  Draper,  15  N.  Y.  532 ;  People  v.  Hay- 
mondy  Ct.  of  App.,  1868 ;  People  v.  McKinney,  52  id.  374 ; 
People  V.  Atbertsoriy  55  id.  50 ;  Matter  of  Central  Park,  35 
How.  275;  People  v.  Astm,  48  Barb.  524;  affd  Ct.  of  App.) 
The  charter  of  1870  relegated  to  the  common  council  the 
authority  to  initiate  or  cause  the  improvement  of  all  streets  in 
the  city  of  New  York.  (Laws  of  18  ,  chap.  137,  vol.  1, 
p.  370,  §  21 ;  MaMer  of  Zhorowski,  68  N.  Y.  88.)  Neither  the 
department  of  parks  nor  the  common  council  had  jurisdiction  to 
improve  the  avenue,  because  the  owners  of  a  major  part  of  the 
land,  in  lineal  feet,  fronting  on  the  avenue,  did  not  petition 
for  the  same.  (Laws  of  1860,  chap.  201,  §  5 ;  Sharp  v.  John- 
son, 4  Hill,  92;  Sharp  v.  Spier,  id.  76.)  The  department  of 
public  parks  and  works  had  not  authority  to  dispense  with  a 
contract  founded  upon  sealed  bids  and  proposals  after  adver- 
tisement. (Laws  of  1857,  chap.  446,  §  38 ;  Laws  of  1861,  chap. 
308 ;  Laws  of  1870,  chap.  137 ;  Matter  of  Bobbins,  Ct.  ot 
App.,  Sept.  21,  1880;  Revised  Ordinances,  chap.  8.)  A  con- 
tract for  the  work  or  any  part  of  it  was  never  lawfully  dis* 
pensed  with  either  by  the  common  council  or  the  department 
of  parks.  {Matter  of  Emigrant  Ind.  Sav.  Bh,\  75  N.  Y.  388; 
BirdsaU  v.  Clarke,  73  id.  73 ;  MatUr  of  Trustees  of  N.  Y. 
Presbytery,  57  How.  Pr.  500  ;  Matter  of  Newton  [N.  Y.  Supr. 
Ct.],  id. ;  Thompson  v.  Schermerhorn,  6  N.  Y.  92;  affirming 
S.  C,  9  Barb.  152;  Zyon  v.  Jerome,  26  Wend.  484;  Dillon 
on  Mun.  Corp.,  §§  55,  60,  618  ;  Bydes  v.  Joyes,  4  Bush  [Ky.], 
464 ;  Bichao'dson  v.  Beydenfddt,  46  Cal.  68 ;  People  v.  Clark, 
47  id.  456;  Matter  of  Browne,  N.  Y.  Supr.  Ct.,  G.  T.  1867, 
MS. ,  St.  Louis  V.  Clemens,  43  Mo.  395 ;  Buggies  v.  Collier, 
id.  359 ;  Foss  v.  Chicago,  66  111.  354 ;  Jenks  v.  Chicago,  id. ; 
Kreuser  v.  Bisbon,  36  Cal.  239.)      The  exemption  by  the 
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assesfiors  of  the  Beveral  pieces  of  land  fronting  on  the  avenue, 
designated  as  ^^streetSy"  from  the  assessment  was  erroneous. 
{Matter  of  Prot.  Ep.  Pub.  School^  MS.,  Ct.  of  Appeals,  1879 ; 
Has8(m  V.  Roche^ter^  67  Jf.  Y.  528;  Seamom  V.  IlicJcBy  8 
Paige,  656 ;  Corporation  v.  Mapes^  6  Johns.  Ch.  46 ;  Varrick 
V.  Smithy  5  Paige's  Ch.  146 ;  Matter  of  Parade  Ground^  60  N. 
T.  819 ;  Matter  of  Anthony  St,  20  Wend.  618 ;  Matter  of 
Canal  St.,  8  Barb.  505 ;  Dillon  on  Mun.  Corp.,  §  592 ;  Schv^ 
chardt  V.  The  Mayor,  62  Barb.  671 ;  People  v.  Cmnty  Ct.,  55  N. 
T.  604.)  The  confirmation  of  the  assessments  by  the  board  of 
revision,  and  correction  of  assessment  lists,  did  not  strengthen 
or  validate  the  assessment.  {Hassan  v.  Pocheetery  67  N.  T. 
530 ;  JoynerY,  Inhabitants,  3  Carey,  567 ;  Chapman  v.  Brook- 
lyn, 40  N.  T.  372;  Salt  Springs  Nat.  Bank  v.  Wheder,  48 
id.  496 ;  Ireland  v.  Rochester^  51  Barb.  414 ;  DougJierty  v. 
Hope,  8  Denio,  594.). 

A.  J.  Vanderpoel  for  respondent.  There  was  no  unlawful 
delegation  of  power  by  the  commissioners  of  Central  park, 
under  the  resolution  of  May  2,  1871.  {Buggies  v.  Collier,  43 
Mo.  395 ;  Hitchcock  v.  Oalmestm,  96  U.  S.  341.)  The  depart- 
ments of  public  parks  and  public  works  had  authority  to  make 
the  improvement.  (Laws  1865,  chap.  565,  §§  1,  2,  4,  8 ;  Laws 
1866,  diap.  367,  p.  818.)  The  corporation  is  entitled  to  the 
benefit  of  presumptions  which  the  law  makes  in  its  favor, 
where  the  acts  of  public  officers  are  sought  to  be  annulled  to 
its  injury.  {Matter  of  WHLiamson,  3  Hun,  65,  68 ;  Matter  of 
Anderson,  60  N.  T.  457;  Matter  of  Ingraham,  64  id.  311 ; 
Matter  of  Burke,  62  id.  229.)  There  being  no  fact  of  fraud 
stated  in  the  petition,  the  court  is  limited  to  the  question  of 
"  substantial  error,"  by  which  the  petitioner  has  been  aggrieved, 
^ws  of  1874,  chap.  312,  313,  p.  366,  §§  1,  7;  Matter  of 
Zborawski,  68  N.  Y.  104 ;  Matter  of  Prot.  Ep.  Church,  75 
id.  324,  328;  MaUer  of  Em.  Ind.  Sod.  Bk.,  id.  388,  394; 
Matter  of  RhineUmder,  68  id.  108.)  The  department  of  pub- 
lic parks  had  lawful  authority  to  make  the  improvement  by 
day's  work.     (Laws  of  1866,  chap.  367,  §  7;  Greeny.  The 
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MayoTy  60  N.  Y.  803 ;  Laws  of  1873,  chap.  835,  §  91.)  The 
department  of  public  works  acquired  jurisdiction  of  the  im- 
provement as  th^  successor,  and  with  all  the  powers  of  the 
department  of  public  parks  by  statute.  (Laws  of  1872,  §  7, 
chap.  872;  Charter  of  1873,  §73.)  The  work  in  question 
being  the  first  improvement  of  the  kind  upon  that  part  of  the 
avenue,  no  petition  was  requisite.  {Matter  of  JBassford^  50 
N.  Y.  612.)  The  determination  of  the  amounts  of  assessable 
benefit  is  peculiarly  the  province  of  the  assessors,  and  will  not 
be  reviewed.  {Matter  of  Eager^  46  N.  T.  109.)  The  rule  as 
to  awarding  damages  to  owners  for  land  dedicated  as  streets, 
whose  lots  front  thereon,  is  that  nominal  damages  be  awarded. 
(Matter  of  Opening  One  Hundred  and  Fifty-sixth  street^  N.T. 
G;  T.,  May,  1879;  Wyrrum  v.  The  Mayor,  11  Wend.  486 ;  Mat- 
ter of  S&oenteenth  St.,  1  id.  262.)  In  assessing  the  benefits  to  be 
derived  from  opening  a  street,  the  commissioners  should  assume 
that  the  established  plan  of  streets,  etc.,  is  to  be  carried  out.  {Ma/t- 
ier of  Twenty-sixth  St.,  12  Wend.  203.)  As  there  is  no  charge 
of  fraud  in  the  petition,  and  no  evidence  to  show  fraud ;  in  order 
to  find  it  here,  the  court  will  have  to  presume  it,  which  the 
law  does  not  tolerate.  {Matter  of  Bassford,  50  N.  T.  504 ; 
Matt&r  of  Willett^  70  id.  490.)  Extravagant  cost  of  the  work 
is  not  sufficient  of  itself  to  constitute  a  fraud  and  to  vacate  an 
assessment  on  that  ground.  {Rvngsley  v.  City  of  Brooklyn, 
78  N.  Y.  200-215.)  Assessments  of  this  kind,  made  for  the 
purpose  of  charging  improvements  of  the  public  streets  upon 
the  property  actually  benefited  thereby,  ought  not  to  be  shifted 
from  such  property  to  the  shoulders  of  tax  payers  for  light  or 
trivial  reasons.  {PhiUips  v.  The  Mayor,  2  Hun,  215 ;  Laws 
of  1880,  p.  798,  chap.  550.) 

Rapallo,  J.  The  principal  question-in  this  case  is  whether 
the  commissioners  of  Central  park  and  the  departments  of  pub- 
lic parks  and  -of  public  works,  as  the  successors  to  the  powers  of 
such  commissioners,  were  authorized  by  law  to  do  the  work  of 
regulating,  grading,  curbing,  guttering  and  flagging  Tenth  ave- 
nue north  of  One  Hundred  and  Fifty-fifth  street,  or  whether  the 
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authority  to  order  this  work  to  be  done  was  vested  in  the 
common  council.  There  are  various  other  questions  in  the 
case ;  but  if  the  one  stated  is  determined  in  favor  of  the  peti- 
tioner, it  is  decisive  of  tliis  appeal 

There  is  no  question  but  that  the  power  to  order  the  work 
was  vested  in  the  common  council,  unless  by  some  statute  it 
was  transferred  to  the  commissioners  of  Central  park.  The 
statute  relied  upon  by  the  respondents  as  effecting  such  trans- 
fer, is  chapter  665  of  the  Laws  of  1865.  Other  statutes  are 
referred  to  for  the  purpose  of  fortifying  the  interpretation  of 
that  act  claimed  by  the  respondent ;  but  the  power  of  the 
commissioners  of  Central  park,  if  it  existed,  must  be  found  in 
the  act  of  1865!* 

When  that  act  was  passed,  Tenth  avenue,  as  it  then  was  and 
still  is  located,  had  been  laid  out  from  Twenty-first  street  to 
King's  Bridge  by  commissioners  appointed  under  the  act  of  1807. 
This  embraces  the  parts  of  the  avenue  upon  which  the  im- 
provements now  in  question,  so  far  as  the  petitioner's  land  is 
concerned,  were  made.  It  had  been  opened  for  that  distance 
by  order  of  the  common  council,  and  the  report  of  the  com- 
missioners of  estimate  and  assessment  for  such  opening  had 
been  confinned  in  1838,  and  the  title  as  far  north  as  One  Hund- 
red and  Sixtieth  street  had  been  thus  acquired.  Subsequently, 
and  prior  to  1860,  the  avenue  had  been  laid  out  and  opened 
from  One  Hundred  and  Sixtieth  street  to  One  Hundred  and 
Ninety-fourth  street,  and  the  title  had  been  acquired,  in  part  in 
like  manner  and  in  part  by  private  cession,  and  the  avenue  had 
been  worked  and  improved  from  time  to  time  by  the  common 
council  as  one  of  the  avenues  of  the  city,  and  used  by  the  pub- 
lic as  such. 

In  1860  an  act  was  passed  (Laws  of  1860,  chap.  201)  appoint- 
ing commissioners  to  lay  out  streets,  avenues,  etc.,  in  that  part 
of  the  city  lying  north  of  One  Hundred  and  Fifty-fifth  street, 
and  in  that  act  it  was  provided  that  nothing  therein  should 
authorize  the  closing  of  Tenth  avenue.  This  avenue  had  there- 
fore been  laid  out  and  opened,  and  was  one  of  the  recognized 
and  established  avenues  of  the  city. 


1881.]    In  the  Maitbr  of  the  Petition  of  Dbbrikg.  7 

Opinion  of  the  Court,  per  Rafallo,  J. 

While  these  conliuiBBioners  were  proceeding  with  the  execu- 
tion of  their  powers  the  act  of  1865  was  passed,  and  it  now 
becomes  necessary  to  examine  the  provisions  of  that  act,  to 
determine  whether  it  conferred  upon  the  Central  park  com- 
missioners the  power  of  doing  the  work  in  question  on  Tenth 
avenue. 

By  the  first  section  of  the  act,  the  commissioners  of  Central 
'  park  were  vested  with  exclusive  power  to  lay  out  streets,  roads, 
squares  and  public  places  within  that  part  of  the  city  northward 
of  One  Hundred  and  Fifty-fifth  street.  By  the  second  section 
they  were  empowered  to  make  the  necessary  surveys,  and  cause 
maps  to  be  made  from  time  to  time,  showing  the  width,  location, 
grades,  etc,  ot  the  streets,  etc.,  to  be  laid  out  by  them,  and  were 
directed  to  file  such  maps ;  and  by  the  third  section  these  maps 
were  made  conclusive  as  to  the  location^  width  and  grades  of 
the  streets,  etc.,  exhibited  upon  them.  These  complete  the 
provisions  as  to  the  laying  out  of  streets,  etc.  The  next  sec- 
tion (§  4)  relates  to  the  opening  of  such  streets,  etc.,  and  pro- 
vides that  the  commissioners,  m  behalf  of  the  corporation  of 
the  city,  are  authorized  to  acquire  title  to  all  or  any  of  the 
lands  re^iuired  for  the  streets,  etc.,  so  laid  out  by  them,  when- 
ever they  shall  deem  it  to  the  public  interest  so  to  do,  and  for 
that  purpose  to  make  application  to  the  Supreme  Court  for  the 
appointment  of  commissioners  of  estimate  and  assessment. 
The  proceedings  are  to  conform  to  the  acts  relative  to  opening 
streets,  etc.,  in  the  city  of  Kew  York,  and  those  acts  are  made 
applicable  to  the  streets  so  laid  out  by  the  Central  park  com- 
missioners, to  the  same  extent  as  if  such  streets  had  been  laid 
out  under  the  act  of  1807. 

Sections  5,  6  and  7  relate  to  the  assessment  and  payment  of 
damages  for  land  taken,  and  assessments  for  the  expenses  of 
the  opening,  and  section  8  contains  the  authority  claimed  for 
doing  the  work  of  regulating,  grading  and  improving  the 
streets,  etc.  This  is  the  only  section  under  which  such  author- 
ity can  be  claimed,  and  it  must  therefore  be  carefully  ex- 
amined. 

This  section  (§  8)  declares  that  ^^  upon  the  .confirmation  of 
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the  report  of  commiBsioners  of  estimate  and  assessment  wp- 
jpomted  pursuant  to  this  acty  as  to  the  streets,  roads,  public 
squares  and  places  so  laid  out  by  said  commissioners  of  the 
Central  park,  as  herein  provided,  or  as  to  any  portion  thereof, 
or  whenever  thereafter  the  commissioners  of  the  Central  paric 
shall  deem  it  to  the  public  interest  so  to  do,  it  shall  be  lawful  for 
the  said  commissioners  of  the  Central  park,  from  time  to  time, 
to  cause  such  of  said  streets^  roads,  squares  or  places  as  they 
may  designate  for  that  purpose,  to  be  regulated,  graded  and 
improved  as  streets  or  as  country  roads,"  etc.,  amd  for  that 
pwrpose  they  are  vested  with  the  powers  exercised  by  the  cor- 
poration as  to  other  streets  and  roads. 

This  is  the  grant  of  power  under  wliich  it  is  claimed  that 
the  commissioners  of  Central  park  were  authorized  to  regulate, 
grade  and  improve  the  then  existing  Tenth  avenue,  above 
One  Hundred  and  Fifty-fifth  street,  and  the  question  is  whether 
section  8  was  intended  to  apply  to  Tenth  avenue,  or  its  lan- 
guage is  such  that  it  is  capable  of  being  so  applied. 

It  is  very  clear  that  the  power  of  the  Central  park  commis- 
sioners to  do  the  work  of  regulating,  grading  and  improving 
sti^eets,  etc.,  within  the  district  described  in  the  act  was  lim- 
ited to  streets  laid  out  hy  them.  Tenth  avenue,  north  of  One 
Hundred  and  Fifty-fifth  street,  was  not  in  fact  laid  out  by  them 
for  it  had  been  not  only  laid  ont,  but  opened,  and  adjacent 
property  assessed  for  such  opening,  years  before  the  passage  of 
the  act  of  1866,  and  the  commissioners  of  the  Central  park 
made  no  change  whatever  in  its  location  or  width.  On  the 
map  filed  by  them  it  appears  precisely  as  it  was  laid  out  by 
the  commissioners  under  the  act  of  18071  It  is  contended  that 
by  a  liberal  interpretation  of  the  act  of  1865,  the  adoption  of 
this  avenue  by  the  Cen^  park  commissioners  may  be  treated 
as  a  laying  out  thereof  by  them,  and  that  this  construction 
should  be  put  upon  it,  for  the  purpose  of  carrying  out  the  sup^ 
posed  intention  of  the  legislature  to  place  all  that  part  of  the 
city  lying  north  of  One  Hundred  and  Fifty-fifth  street  under 
the  control  of  the  commissioners  of  the  Central  park.  But 
in  the  effort  to  give  this  construction  to  the  act,  and  thus  to 
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extend  the  power  of  the  commiBsioners  to  do  the  work  in  ques- 
tion to  this  avenue,  we  are  encountered  with  the  difficulty  that 
section  8  is  so  framed  that  the  power  to  do  the  work  is  re- 
stricted i]tf>t  only  to  new  streets,  etc.,  laid  out  by  the  commis- 
sioners of  the  Central  park,  but  to  streets  opevied  by  them 
under  the  act ;  for  the  power  to  do  the  work  is  given  only  in 
respect  to  streets  as  to  which  the  report  of  commissioners  of 
estimate  and  assessment  appointed  under  the  act  of  1865  has 
been  confirmed.  The  language  of  the  section  is  in  substance 
that  upon  the  confirmation  of  such  report^  as  to  streets  laid 
out  by  the  commissioners  of  the  C&ntral  park^  or  at  any  time 
thereafter,  it  shall  be  lawful  for  them,  from  time  to  time,  to 
cause  such  of  said  streets  as  they  may  designate,  to  be  improved, 
etc.  The  confirmation  of  the  report  of  commissioners  of  esti- 
mate and  assessment  appointed  under  the  act  of  1865,  as  to  a 
street  or  avenue,  is  thus  expressly  and  in  the  clearest  terms 
made  a  condition  precedent  to  the  attaching  of  the  power  of 
the  commissioners  of  the  Central  park  to  do  the  work  of  im- 
proving such  street.  Now  as  to  Tenth  avenue  this  condition 
was  not  and  could  not  be  complied  with.  No  commissioners 
of  estimate  and  assessment  were  appointed  under  the  act  of 
1865,  for  opening  Tenth  avenue,  nor  could  it  be  supposed  that 
any  report  of  any  such  commissioners  would  ever  be  confirmed. 
The  condition  precedent  contained  in  section  8  so  plainly 
and  absolutely  confines  the  power  of  doing  the  work  in  ques- 
tion to  new  streets  opened,  as  well  as  laid  out,  under  the  act 
of  1865,  and  as  to  which  commissioners  of  estimate  and  assess- 
ment had  been  appointed  under  that  act,  that  it  is  beyond  our 
power,  by  any  construction,  to  extend  it  to  streets  riot  thus 
laid  out  or  opened.  The  construction  claimed  by  the  respond- 
ent would  require  us  to  totally  reject  and  strike  out  all  the 
qualifications  and  conditions  expressed  in  the  section,  and  to 
read  it  as  saying  that  it  shall  be  lawful  for  the  commissioners 
of  the  Central  park  to  regulate  and  improve  all  streets,  etc., 
northward  of  One  Hundred  and  Fifty-fifth  street,  by  whomso- 
ever laid  out  or  opened,  and  without  the  confirmation  of  the 
report  of  commissioners  of  estimate  and  assessment  appointed 
SiCKELS — Vol.  XL.        2 
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under  the  act  of  1865.  Such  a  manner  of  construing  a  statute 
is  not  permissible.  Effect  must  be  given  if  possible  to  every 
part  of  the  act.  The  language  which  limits  the  power  of  the 
Central  park  commissioners  to  improve,  to  streets  laid  out  hy 
tiierrij  and  which  requires  that  the  report  of  commissioners  of 
estimate  and  assessment  appointed  wnder  ike  act  of  1865,  as  to 
the  street  to  be  improved,  be  first  confirmed,  is  perfectly  in- 
telligible and  capable  of  being  effectuated.  It  cannot  be  stricken 
by  us  out  of  the  statute. 

In  view  of  the  fact  that*  Tenth  avenue  had  already  been 
laid  out  and  opened,  and  improvements  made  thereon,,  and 
thit  it  was  under  the  charge  of  the  city  government,  the 
only  rational  construction  qf  the  section  by  which  effect  can 
be  given  to  its  limitations  is,  that  it  was  not  intended  to  take 
away  from  the  common  council  or  transfer  to  the  commission- 
ers of  the  Central  park  the  authority  to  provide  for  and  direct 
the  regulating,  paving  and  improving  of  that  avenue,  but  to 
place  under  the  jurisdiction  of  such  commissioners,  for  those 
purposes,  only  the  new  streets  to  be  laid  out  by  them  and 
opened  under  their  direction  under  the  act  of  1865. 

The  act  of  1865  was  a  substitute  for  the  act  of  1860  (chap. 
201),  and  by  section  12  of  the  act  of  1865  the  powers  of  the 
commissioners  under  the  act  of  1860,  and  all  their  maps,  sur- 
veys, etc.,  were  transferred  to  the  commissioners  of  the  Central 
park.'  The  act  of  1860  (chap.  201),  as  before  stated,  expressly 
recognized  Tenth  avenue  as  an  avenue  which  had  been  opened, 
and  prohibited  its  being  closed.  When  in  face  of  this  fact  the 
eighth  section  of  the  act  of  1865  confined  the  power  of  the 
commissioners  of  the  Central  park  to  do  the  work  of  regulating, 
improving,  etc.,  to  streets  laid  out  by  them  and  opened  under 
the  act  of  1865,  it  m-ust  be  assumed  that  they  intended  that 
Tenth  avenue  should  remain,  as  it  had  been  for  many  years, 
under  the  jurisdiction  of  the  common  council,  so  far  as  related 
to  its  regulation  and  improvement.  The  act  of  1865  does  not, 
it  is  true,  contain  tlie  prohibition  against  closing  Tenth  avenue ; 
but  it  must  also  be  observed  that  it  confers  no  express  power 
to  close  it,  and  so  long  as  it  remained  .unchanged  it  cannot  be 
treated  as  an  avenue  laid  out  or  opened  under  the  act  of  1865. 


1881.]    In  the  Matter  of  the  Petition  of  Dbbrino.         H 

Opinion  of  the  Goart,  per  Rapallo,  J. 

Chapter  367  of  the  Laws  of  1866  is  referred  to  by  the  learned 
counsel  for  the  respondent  as  supplementing  the  authority  con- 
tained in  the  act  of  1865.  That  act  authorizes  the  laying  out 
and  opening  of  St.  Nicholas  avenue,  and  section  7  contains  a 
general  provision  that  with  respect  to  all  streets,  etc.,  required 
by  law  to  be  laid  out  or  improved  under  the  direction  of  the 
commissioners  of  the  Central  park,  such  commissioners  shall 
possess  all  the  powers  possessed  by  them  in  respect  to  C^ntiul 
park  and  by  the  corporation  of  the  city  and  the  several  depart- 
ments thereof,  etc.,  in  respe(it  to  such  matters.  This  provision 
does  not  aid  the  case,  for  it  applies  only  to  improvements 
duly  authorized,  and  declares  the  powers  of  ^e  commission- 
ers in  respect  to  such  improvements.  It  doesiiot  give  power 
to  make  improvements  not  previously  authorized,  nor  can  it 
justly  be  construed  as  intending  to  add  the  power  to  improve, 
where  a  mere  power  to  lay  out  had  been  previously  given. 
The  words  are  used  distributively. 

The  provision  in  the  same  section,  that  the  commissioners 
may  do  all  work  required  to  be  done  by  them  by  day's  work 
or  by  contract,  would  be  material  if  it  were  established  that 
the  work  now  in  question  was  work  required  to  be  done  by 
tliem,  but  it  does  not  affect  the  main  question. 

None  of  the  other  statutes  cited  bear  upon  that  question ; 
and  I  am  unable  to  resist  the  conclusion  that  the  jurisdiction  of 
providing  for  and  directing  the  grading,  regulating  and  im- 
proving Tenth  avenue  above  One  Hundred  and  Fifty-fifth 
street  never  was  vested  in  the  commissioners  of  the  Central 
park,  and  consequently  did  not  pass  to  the  department  of  pub- 
lic parks  or  of  public  works,  as  successors  to  the  powers  of  the 
commissioners  of  the  Central  park,  but  continued  in  the  com- 
mon council.  It  necessarily  follows  that  the  objection  taken 
in  the  petition  and  proved  upon  the  hearing,  that  there  was  no 
resolution  or  ordinance  of  the  common  council  authorizing  the 
work  in  question,  is  fatal  to  the  assessment. 

The  order  of  the  General  Term  should  be  reversed  and  that 
of  the  Special  Term  affirmed,  with  costs. 
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Milleb,  J.  (Dissenting.)  The  rule  is  quite  well  established 
that  in  applications  of  this  character,  the  petitioner  must  be  con- 
fined to  the  specific  allegations  of  fraud  or  substantial  error. 
{Matter  of  Eager,  46  K  Y.  100;  MaUer  ofR(^ts,  81 N.  Y.  62.) 
Having  this  rule  in  view,  we  will  proceed  to  consider  such  of  the 
points  of  the  petitioner  as  are  thus  presented.  The  objection 
that  the  department  of  public  parks  and  of  public  works  had 
not  jurisdiction  to  improve  Tenth  avenue,  as  well  as  the  objec- 
tion that  the  common  council  did  not  direct  or  order  the  work, 
is  sufficiently  answered  by  the  fact  that  these  departments  had 
full  authority  to  make  the  improvement  by  virtue  of  various 
acta  of  the  legislature,  and  particularly  under  chapter  565  of 
Laws  of  1865,  sections  1,  2,  4,  8.  The  claim  of  the  petitioner 
that  Tenth  avenue  had  been  already  laid  out  under  chapter  115, 
Session  Laws  of  1807,  and  therefore  it  was  subject  to  improve- 
ment by  the  corporation  only  when  directed  by  ordinance  and 
resolution  of  the  common  council,  is  also  without  merit.  The 
argument  of  the  petitioner's  counsel  is  that  at  the  time  of  the 
passage  of  chapter  565  of  the  Laws  of  1865,  Tenth  avenue 
had  been  laid  out,  and  that  the  latter  act  only  conferred  power 
to  lay  out  streets,  etc.,  and  did  not  expressly  or  by  implication 
include  the  power  to  alter,  amend  or  otherwise  aflfect  these  ex- 
isting streets.  This  position,  we  think,  cannot  be  upheld  and 
is  inconsistent  with  the  evident  purpose  of  the  act  of  1865, 
which  was  intended  to  give  the  entire  control  of  the  district 
north  of  One  Hundred  and  Fifty-fifth  street  to  the  commis- 
sioners of  the  Central  park.  From  the  irregular  character  and 
unevenness  of  the  surface  of  the  land,  the  smallness  of  the 
population,  and  other  circumstances,  it  was  not  adapted  for 
improvement,  according  to  the  ordinary  and  accustomed  mode 
designated  for  the  remainder  of  the  city,  and  for  these  reasons 
was  committed  to  the  charge  of  the  Central  park  commission- 
ers. That  such  was  the  intention  of  the  legislature  is  sup- 
ported by  the  construction  placed  upon  chapter  664  of  the 
Laws  of  1865,  in  Asior  v.  The  Mayor  (62  N.  Y.  580),  which 
was  enacted  on  the  same  day  as  chapter  565,  and  embraced 
legislation  of  a  similar  character  in  regard  to  Sixth  avenue ; 
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and  it  was  said  that  the  effect  of  the  enactments  was  to  make 
th^  improvements  contemplated  in  connection  with  the  park, 
and  as  a  part  of  a  system  which  had  been  placed  under  the 
control  of  the  commissioners.  In  that  light  the  act  in  question 
should  be  regarded,  and  although  Tenth  avenue  had  at  an 
early  day  been  laid  out,  the  commissioners  were  vested  with 
jurisdiction  to  improve  the  same  to  the  same  extent  as  other 
streets  within  the  district,  as  will  be  seen  by  reference  to  the 
various  sections  cited.  Although  section  1  speaks  of  laying 
out  roads,  etc.,  the  second  section  declares,  that  all  the  provis- 
ions of  the  act  shall  be  applicable  to  the  streets,  etc.,  exhibited 
upon  the  maps,  plans  or  surveys  filed,  and  section  8  makes  it 
lawful  upon  the  confirmation  .of  the  report  of  the  commis- 
sioners of  estimate  and  assessment  as  to  streets  laid  out,  for 
the  commissioners  of  the  park  to  cause  such  of  said  streiets, 
etc.,  as  they  may  designate  for  that  purpose  to  be  regulated, 
graded  and  improved  as  streets,  etc.,  as  they  "  may  deem  for 
the  public  interest  and  may  direct,"  and  confers  upon  them  au- 
thority for  that  purpose.  Upon  the  map  of  the  commissioners 
filed  in  1869,  Tenth  avenue  is  exhibited  as  laid  out  by  them  as 
far  as  One  Hundred  and  Ninety-fourth  street,  and  they  shortly 
afterward  established  the  grade  thereof ;  in  1869,  laid  out  a  por- 
tion ;  and  in  1874,  discontinued  another  portion.  The  work  was 
done  upon  the  grade  thus  established  The  right  of  the  commis- 
sioners to  carry  out  the  improvement  in  question  is  also  recog- 
nized by  chapter  367  of  the  Laws  of  1866,  which  affects  this 
district  of  the  city  and  provides  for  its  immediate  connec- 
tion with  the  Central  park  by  the  new  avenue  St.  Nicholas, 
and  by  the  seventh  section  conferred  upon  the  commissioners 
with  respect  to  the  avenue  to  be  laid  out,  and  to  that  portion 
of  the  Seventh  avenue  lying  north  of  the  Central  park,  "and 
all  streets,  avenues,  roads  and  portions  of  the  city  required  by 
law  to  be  laid  out  or  improved  under  the  direction  of  the  said 
commissioners,  and  the  laying  out,  grading,  regulating,  sewer- 
ing, paving  and  improving  the  same,  all  powers,  and  to  per- 
form all  the  duties  now  or  heretofore  possessed,  enjoyed  or 
exercised  by  such  commissioners  in  respect  to  Central  park  in 
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Baid  city,  and  by  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,  and  of  the  several  departments  of  said  city, 
in  relation  to  streets,  avenues  and  similar  improvements  there- 
of in  other  parts  of  said  city."  The  counsel  for  the  appellant 
lays  some  stress  upon  the  words  ^*  to  lay  out "  and  other  phrase- 
ology of  a  similar  import,  which  are  used  in  some  of  the 
statutes  cited,  and  it  is  urged  that  these  words  do  not  include 
any  other  act  affecting  existing  streets  or  avenues.  We  think 
such  an  interpretation,  in  view  of  the  various  provisions  of  law 
to  which  reference  has  been  had  and  the  intention  manifested 
by  the  legislature  to  place  the  park  under  the  control  of  the 
commissioners,  is  too  restricted  and  unauthorized,  and  that  the 
language  employed  must  be  construed  to  include  all  which  was 
required  to  be  done  to  carry  into  effect  the  purpose  in  view. 

Even  if  Tenth  avenue  had  been  previously  laid  out,  no  rea- 
son exists  why  the  park  commissioners  should  not  be  author- 
ized under  the  power  conferred  to  do  all  the  acts  which  were 
necessary  to  complete  the  work  under  their  charge.  The  au- 
thority to  "  lay  out,"  which  is  the  greater  power,  would  neces- 
sarily include  the  work  required  for  regulating,  grading,  set- 
ting curb,  gutter,  flagging  and  superstructure,  which  were  in- 
cidental to  the  power  to  lay  out  and  essential  to  the  finishing 
of  the  work,  audit  would  be  inconsistent  with  the  object  of  the 
various  acts  of- the  legislature  to  hold  that  greater  power  did  not 
comprehend  the  lesser.  The  authorities  cited  to  the  effect  that 
these  words  do  not  affect  any  existing  street  or  avenue  do  not 
sustain  this  doctrine.  The  People  ex  rd.  Lasher  v.  McNeil  (2 
KY.Sup.Ct.  [T.&C]  UO)  and  GarretaonY.  Clark  {EMX  & 
Denio,  162)  relate  to  the  construction  of  the  highway  act,  and 
have  no  bearing  upon  a  question  when  the  legislative  intent  is 
to  be  gathered  from  various  legislative  enactments,  as  well  as 
the  object  to  be  attained  thereby.  In  the  Matter  of  Emigrant 
Industrial  Savings  Bank  (75  If .  Y.  388,  391),  which  is  also 
cited,  the  question  now  presented  did  not  arise,  and  it  was  held 
that  there  was  no  power  to  improve  streets,  except  such  as 
were  authorized  to  be  laid  out,  which,  it  was  decided,  ap- 
peared to  be  those  north  of  One  Hundred  and   Fifty-fifth 
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street  The  court  was  not  called  upon  to  decide  as  to 
the  language  of  the  act  in  this  respect,  but  as  to  the 
extent  of  territory,  and  hence  no  construction  was  placed 
upon  the  words  cited,  and  the  remarks  of  the  learned  judge 
do  not  affect  the  case  considered.  Giving  the  words  referred 
to  a  reasonable  construction,  and  regarding  the  intention  of 
law  to  place  the  Central  park  under  the  control  of  the  commis- 
sioners, they  fairly  include  any  thing  which  is  required  to  be 
done  to  carry  out  the  purposes  of  the  legislation  to  which 
they  related.  Any  other  or  different  construction  would  leave 
t^o  systems  of  improvement  in  operation  for  this  part  of  the 
city,  which  never  could  have  been  intended,  and  is  contrary  to 
the  manifest  purpose  in  placing  the  park  in  the  sole  charge  of 
the  commissioners.  The  intention  of  the  law  would  also  be 
frustrated  and  set  at  naught,  and  the  party  benefited  escape 
the  payment  of  an  honest  assessment,  receive  all  the  advan- 
tages to  be  derived  from  the  same,  and  the  expense  of  the  im- 
provement bo  cast  upon  the  overburdened  tax  payers  of  the 
municipality.  They  should  not  thus  be  shifted  from,  the 
property  actually  benefited  to  that  of  the  tax  payers  for  light 
and  trivial  causes.  The'  petitioner's  counsel  does  not  rely  en- 
tirely upon  the  construction  of  the  act  of  1865  claimed  by  him, 
but  also  seeks  to  get  rid  of  and  avoid  the  effect  of  its  provisions 
by  various  objections,  to  the  effect,  1st.  That  it  was  modified. 
2d.  That  it  was  superseded  and  repealed.  3d.  That  this  act, 
as  well  as  the  act  of  1867,  referred  to,  was  unconstitutional  and 
void.  4th.  That  the  charter  of  1870  relegated  to  the  common 
council  the  authority  to  institute  or  cause  the  improvement  of 
streets. 

We  will  proceed  to  examine  and  consider  each  of  these  objec- 
tions :  First,  The  claim  that  the  authority  of  the  park  commis- 
sioners over  the  improvement  of  streets,  under  chapter  665  of  the 
Laws  of  1865,  is  modified  by  chapter  581  of  the  Laws  of  1865, 
by  requiring  notice  to  be  given  to  the  common  council  of  the 
necessity  of  improving  a  street,  and  by  requiring  such  body  to 
do  the  same,  cannot  be  upheld.  The  latter  act  rolates  '*  to  the 
Croton  aqueduct  in  the  city  of  New  York,  and  certain  streets 
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in  said  city,"  and  was  intended  to  change  the  location  of  the  . 
Oroton'  aqueduct  south  of  Ninety-second  street,  and  connect 
it  with  the  new  reservoir  in  the  park.  The-  aqueduct  was  in 
charge  of  the  Croton  aqueduct  bureau,  which  also  controlled 
the  sewerage  and  drainage  of  the  city,  and  connections  with 
the  aqueduct  were  to  be  laid  in  the  park.  The  object  was  to 
give  the  commissioners  some  authority  in  reference  to  the  im- 
provements which  might  affect  the  park,  but  which  were  not 
under  the  control  of  the  commissioners.  The  intention  of  the 
legislature  evidently  was  to  increase  the  powers  of  the  commis- 
sioners, and  not  to  limit  or  curtail  them  in  the  exercise  of  their 
authority  in  reference  to  the  aqueduct.  Assuming,  however,  that 
the  powers  of  the  commissioners  were  modified,  this,  modifica- 
tion was  repealed  by  the  provisions  of  section  7  of  chapter  367  of 
the  Laws  of  1866,  which  is  repugnant  to  the  interpretation  in- 
sisted upon.  The  claim  made  is  in  opposition  to  the  general 
rule  applicable  to  the  construction  of  statutes  and  the  manifest 
intention  of  the  respective  acts  referred  to.  It  also  should  be 
noticed  that  the  point  presented  is  not  taken  in  the  petition, 
and  no  suggestion  is  made  or  fact  stated  showing  that  notice 
had  been  given.  The  ninth  allegation,  that  it  was  done  with- 
out authority,  is  a  conclusion  of  law  and  does  not  cover  it. 

Seco7id.  There  is,  we  think,  no  ground  for  the  claim  that 
the  provisions  of  section  8  of  chapter  565,  Session  Laws  of  1865, 
and  of  section  7  of  chapter  367,  Session  Laws  of  1867,  or  that  the 
act  of  1865,  was  superseded  by  chapter  697  of  the  Laws  of  1867. 
The  sixth  section  of  the  last-named  act,  which  is  relied  upon, 
is  restricted  in  its  operation  to  the  district  of  the  city  men- 
tioned in  the  first  section  of  the  act,  which  is  that  portion  of 
the  city  which  is  bounded  northerly  of  the  southerly  side  of 
One  Hundred  and  Fifty-fifth  street,  thus  leaving  the  northerly 
portion  subject  to  the  act  of  1865  and  1866,  and  unaflEected  by 
the  act  of  1867.  This  is  a  full  and  complete  answer  to  the 
objection. 

Third.  The  objection  that  chapter  565,  Session  Laws  of  1865, 
and  chapter  697,  Session  Laws  of  1867,  are  unconstitutional  rests 
upon  the  ground  that  they  transfer  to  the  commissioners  who 
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were  not  elected  .by  the  electors  nor  appointed  by  the  authori- 
ties of  the  city,  power  confided  to  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  and  the  officers  of  the 
corporation  in  violation  of  the  Constitution  as  to  local  officers. 
The  case  of  Astor  v.  ITie  Mayor  {supra)  disposes  of  this 
question  adversely  to  the  appellant. 

Fourth.  There  is  no  force  in  the  position  that  the  charter  of 
1870  delegated  to  the  common  council  the  authority  to  initiate 
or  cause  the  improvements  of  all  streets  in  the  city  of  New 
York.  This  claim  is  based  upon  the  language  of  subdivision  11  of 
section  21  of  the  act.  The  section  cited  confers  upon  the  common 
council  power  to  make,  modify  and  repeal  ordinances,  etc.,  and 
prescribes  penalties  for  a  violation  of  the  same  in  the  matters  and 
for  the  purposes  specified,  and  among  other  things  by  subdivision 
11,  "to  provide  for  and  regulate  the  streets,  pavements, 
crosswalks,  curb-stones,  gutter-stones  and  sidewalks."  By 
the  twelfth  article  of  the  act  of  1870  (Chap.  170),  the  de- 
partment of  public  parks  is  given  control  of  the  same  in  the 
place  of  the  park  commissioners,  and  all  provisions  of  law  in 
regard  to  the  maintenance  and  government  of  Central  park 
are  made  applicable  to  the  department  of  parks.  This  is  then 
a  later  provision  of  the  act  in  that  respect  and  should  control 
instead  of  the  preceding  section.  But  both  of  them  are  con- 
sistent with  each  other.  And  while  the  former  section  may  have 
full  scope  in  many  cases  it  cannot  be  regarded  as  rendering  the 
latter  inoperative  and  as  a  repealing  clause  of  statutes  which 
are  distinctly  recognized  in  the  government  of  the  park.  To 
hold  that  the  power  given  by  these  statutes,  which  is  recog- 
nized in  the  act  of  1870,  could  be  repealed  without  a  clause  to 
that  eifect  would  be  contrary  to  all  ordinary  rules  of  interpre- 
tation applicable  to  the  construction  of  statutes  and  against  the 
manifest  intention  of  the  act.  In  support  of  this  view,  chap- 
ter 383  of  the  Laws  of  1870,  section  16,  expressly  provides  "  that 
all  acts  conferring  powers  and  devolving  duties  upon  the  board 
of  commissioners  of  the  Central  park  are  transferred  to  and  coU' 
ferred  upon  the  said  department  of  public  parks."  It  follows 
that  Tenth  avenue,  which  had  been  improved  under  the  several 
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acts  referred  to  was  laid  out,  graded,  established  and  improved 
by  the  commissioners  of  the  Central  park,  under  the  jurisdiction 
and  authority  of  the  department  of  public  parks,  until  it  was 
transferred  to  the  department  of  public  works  in  the  ye^kr  1872. 
The  opinion  of  the  court  in  the  Matter  of  Zhorowahi  (68  N. 
T.  88),  cited  by  the  appellant's  counsel,  does  not  sustain  the 
position  contended  for,  or  uphold  any  rule  which  is  adverse  to 
the  views  expressed. 

In  the  various  statutes  which  have  been  cited,  there  is  no 
provision  which  deprived  the  commissioners  of  the  powers 
exercised  by  them  in  carrying  out  the  improvement,  and  we 
are  unable  to  discern  any  want  of  authority  or  jurisdiction  in 
levying  the  assessment  complained  of.  It  is  insisted  that  the 
departments  of  public  parks  and  works  had  no  authority  to 
dispense  with  a  contract  founded  upon  sealed  bids  and  propos- 
als. The  department,  as  we  have  seen,  succeeded  to  all  the 
powers  and  authority  of  the  commissioners  of  the  Central 
park,  and  among  them  was  the  right  to  make  improvements  in 
their  discretion  within  the  park.  As  to  streets  and  avenues, 
not  strictly  within  the  limits  of  the  park,  section  7  of  chapter 
367  of  the  Laws  of  1866  («t^^a),  after  conferring  adequate  au- 
thority, as  we  have  seen,  upon  the  commissioners,  also  declares 
that  "  it  shall  be  lawful  for  the  said  commissioners  to  do  all  the 
work  required  to  he  done  hy  them  hy  days^  worh^  or  hy  con- 
tracts  or  in  8iu)h  manner  as  they  may  deem  expedient?'^  The 
charter  of  1870  (Chap.  137,  §  4),  requiring  contracts  to  be 
advertised,  and  sealed  proposals,  and  to  be  let  to  the  lowest 
bidder,  only  applies  to  work  done  and  contracts  made  or  let  by 
authority  of  the  common  council.  {Chreene  v.  The  Mayor ^  60 
N.  Y.  303.)  As  this  work  is  not  within  the  provision  referred 
to,  such  provision  can  have  no  application.  The  work  was 
commenced  under  the  Laws  of  1865  and  1866,  and  three- 
fourths  had  been  completed  before  the  enactment  of  the  char- 
ter of  1873  (Chap.  335,  §  91),  by  which  this  requirement  was 
extended  to  all  work  thereafter  done  by  the  city,  excepting 
such  as  was  then  in  progress,  as  was  ^^  authorized  to  be  done 
otherwise  than  by  cootract."     It  is  also  urged  that  the  work 
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was  never  authorized  by  the  common  codncil  or  by  the 
department  of  public  parks.  This  objection  is  based  upon  the 
ground^  that  the  resolution  authorizing  the  work  directed  the 
treasurer  to  take  the  necessary  measures  to  carry  it  out.  This 
did  not  confer  upon  the  treasurer  any  power  to  act,  except 
under  the  supervision  and  direction  of  the  conmiissioners,  and 
was.  not  a  transfer  of  their  power  to  him.  He  was  merely  an 
agent  or  employee  to  look  after  the  work,  and  to  attend  some- 
what to  its  details  and  carry  out  their  directions,  but  was  not 
vested  with  any  control  over  it.  It  also  appears  that  the 
resolution  refemed  to  was  passed  in  May,  1871,  and  the  work 
was  prosecuted  under  the  department  of  public  works,  which, 
by  chapter  872  of  the  Laws  of  1872,  became  vested  with 
authority  and  jurisdiction  over  the  park  department  and  had 
ample  power  for  that  purpose.  The  claim  that  the  cost  of  the 
improvement  of  Tenth  avenue  is  not  payable  by  assessment  or 
assessable,  is  not  well  supported,  for  it  is  apparent,  from  the 
discussion  had,  ample  authority  exists  for  making  the  assess- 
ment. The  allegation  that  the  exemption  by  the  assessors  of 
several  pieces  of  land  fronting  on  the  avenue,  designated  as 
streets,  was  erroneous,  is  also  unsupported.  Conceding  that 
these  lands  fronting  the  avenue  were  laid  out  by  the  park 
commissioners  as  streets,  being  so  designated  on  the  map,  the 
assessors  had  a  right  to  say  that  they  were  not  benefited  by 
the  improvement,  and  for  that  reason  were  not  assessable.  It 
was  for  the  assessors  to  determine  whether  they  were  bene- 
fited, and  their  decision  might  be  reviewed  by  the  board  of 
revision ;  but  it  is  not  the  subject  of  review  in  this  proceed- 
ing. It  is  the  especial  province  of  the  assessors  to  determine 
the  amounts  to  be  assessed  upon  the  different  lots,  and  unless 
they  are  shown  to  have  been  unequal  o,nd  unjust,  the  assessment 
will  not  be  disturbed,  even  in  a  proceeding  to  review  the 
same.  If  the  apportionment  made  is  not  equitable,  it  is  an 
error  of  judgment,  and  not  a  fraud  or  an  irregularity.  {In  re 
JEager,  46  N.  T.  109.) 

.The  only  deed  introduced  in  evidence  by  the  petitioner  was 
of  his  own  lots,  and  there  is  no  proof  as  to  the  title  of  the 
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Streets.  The  petition  does  not  show  that  complaint  was  made 
that  any  portion  of  the  lands  laid  ont  as  streets  had  not  been 
assessed.  The  only  designation  is  in  the  eighth  objection,  to 
the  efEect  that  many  parcels  of  land  fronting  on  the  avenue 
had  been  omitted  and  not  made  the  subject  of  assessment,  or 
assessed  for  benefit,  although  said  lots  have  been  greatly  bene- 
fited. This  is  hardly  sufficient  to  call  attention  to  the  objec- 
tion urged,  that  streets  were  exempted,  and  to  advise  the  city 
authorities  of  the  real  character  of  the  objection.  It  may  also 
be  remarked  that  the  rule  as  to  awarding  damages  to  the  owner 
of  lands  dedicated  as  streets  when  lots  front  them  is,  that  they 
should  be  merely  nominal.  (  Wymo/n  v.  The  Mayor y  11  Wend. 
486;  Matter  of  SeoerUeenth  SLj  1  id.  262.)  The  onus  is  on 
the  petitioner  to  show  that  the  streets  were  not  deditated. 

Another  answer  to  the  objection  is,  that  it  does  not  appear 
that  any  value  was  placed  upon  these  lands  by  the  commis- 
sioners of  taxes  and  assessments,  and  it  is  proved  that  they 
were  not  defined  on  the  tax  map  of  the  city,  and  therefore 
there  was  no  basis  upon  which  the  assessment  could  be  made, 
and  it  was  unauthorized.  The  assessment  must  follow  the  valu- 
ation made  by  the  commissioners  of  taxes,  and  as  there  was  no 
lawful  valuation  proved  and  designated  of  the  *'  streets "  in 
question,  as  assessable  property,  the  assessors  had  no  power  to 
make  the  valuation  or  to  assess  the  same.  {In  re  Churchill^ 
82  N.  Y.  288.)  It  is  also  urged  that  the  amount  assessed  is 
not  the  cost  of  the  work,  which  is  alone  assessable.  In  refer- 
ence to  this  subject,  there  is  a  confiict  in  the  evidence,  and  it 
certainly  is  not  so  strongly  preponderating  in  favor  of  the 
petitioner  as  to  authorize  a  reversal  of  the  proceedings  upon 
that  ground. 

There  is  no  charge  of  fraud  in  the  petition,  nor  does  the 
evidence  establish  fraud ;  and  it  cannot  be  presumed  without 
proof.  {In  re  Bcmford^  50  N.  T.  509 ;  In  re  WiOeU,  70  id. 
490.)  Extravagance  is  not  enough  to  establish  fraud.  In  the 
absence  of  fraud,  an  assessment  should  not  be  vacated  without 
proof  of  substantial  error,  by  which  the  petitioner's  rights  have 
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been  affected.  (See  Laws  of  1874,  chaps.  312,  313,  passed  on 
the  same  day.) 

No  such  error  is  made  to  appear,  and  the  order  appealed 
from  should  be  aiBrmed. 

All  concur  with  Eafallo,  J.,  except  Millbb,  J.,  dissent- 
ing, and  Danfobth,  J.,  not  voting. 

Order  of  General  Term  reversed,  and  that  of  Special  Term 
afQrmed. 


Ohaslbs  T.  Ooodwin  et  aL,  Appellants  and  Bespondents,  t^: 
John  S.  Conklin,  Appellant  and  Respondent. 

In  a  case  tried  hj  a  jary  it  is  not  necessary  that  an  order  of  reversal  by  the 
General  Term  should  state  whether  the  reversal  was  on  questions  of  law 
or  fact,  and  where  it  does  not  state  that  the  reversal  was  upon  questions 
of  fact,  if  the  facts  were  properly  before  the  court  for  review,  it  is  not 
to  be  presumed  that  the  reversal  was  upon  questions  of  law  only. 

The  rule  applicable  to  cases  tried  by  a  referee  or  by  the  court  without  a 
jury  (Code  of  Civil  Procedure,  §  1338),  does  not  apply  to  cases  tried  by 
jury. 

Where  the  facts  are  before  the  General  Term,  and  it  reverses  the  judg- 
ment, but  instead  of  granting  a  new  trial  directs  judgment  absolute,  its 
decision  is  reviewable  here. 

In  such  case,  however,  if  it  is  determined  by  this  court  that  the  General 
Term  went  too  far  in  directing  final  judgment,  it  is  not  necessary  to 
wholly  reverse,  and  to  restore  the  original  judgment;  but  the  decision  of 
the  General  Term  may  be  modified  so  as  to  award  a  new  triaL 

In  an  action  upon  a  promissory  note  it  was  alleged  on  the  part  of  defend-' 
ant,  and  evidence  was  given  tending  to  prove,  that  two  other  notes  were 
executed  for  the  accommodation  of  one  S.»  which  were  diverted  from  the 
purpose  for  which  they  were  executed,  and  were  indorsed,  and  trans- 
ferred by  S.  to  G.  in  payment  of  an  antecedent  debt,  no  new  considera- 
tion being  paid,  and  were  transferred  by  G.  to  plaintiffs,  that  in  payment 
of  a  balance  due  on  said  notes,  the  note  in'Buit  was  given  which  did  nqt 
have  the  indorsement  of  S.,  and  that  the  original  notes  were  surrendered; 
neither  plaintiffs  nor  G.  had  notice  that  the  original  notes  were  accom- 
modation notes.  Edd,  that,  assuming  a  defense  existed  as  to  the  original 
notes,  the  surrender  of  the  indorsement  of  S.  upon  acceptance  of  the 
new  note,  made  the  plaintiffs  bona  fids  holders  for  value,  and  so  excluded 
the  defense ;  and  therefore  a  charge  that  the  fact  that  none  of  the  plaint- 
iffs had  knowledge  of  the  character  of  the  original  notes  was  immaterial, 
was  error. 
(Submitted  December  aO,  1880;  decided  April  19, 1881  )' 
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These  wei^e  cross-appeals  from  judgment  of  the  General 
Term  of  the  Supreme  Court,  in  the  first  judicial  department, 
entered  upon  an  order  made  the  first  Monday  of  January, 
1878,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  defendant  entered  upon  a  verdict,  and  denying  a  mo- 
tion for  a  new  trial. 

The  nature  of  the  modification  and  of  the  action,  and  the 
material  facts  are  stated  in  the  opinion. 

James  H,  Wood  for  plaintiffs.  The  acceptance  of  a  note  or 
bill  by  a  creditor  in  satisfaction  of  a  debt  due  him  is  a  nego- 
tiation by  the  debtor  for  value.  {Purchase  v.  Maitison^  3 
Bosw.  310  ;  White  v.  Springfield  Bk.,  3  Sandf .  222 ;  N.  Y. 
Marbled  Iron  Works  v.  Smithy  4  Duer,  362  ;  Ferdon  v.  Jones^ 

2  E.  D.  Smith,  106 ;  Youngs  v.  >^Lee,  12  N.  Y.  551 ;  Brown 
v.  Leamtt^  31  id.  113 ;  Bk.  of  Salina  v.  Bahcoch^  21  Wend. 
499  ;  Bk,  of  St  AlhansY.  QiUUand,  23  id.  31 1 ;  Bk.  of  San- 
dtisky  V.  ScoviUe,  24  Wend.  115.)  Whatever  equities  might 
have  existed  between  Conklin  and  Sittig,  and  consequei\tly  be- 
tween the  defendant  and  plaintiffs,  the  title  of  the  plaintiffs  to 
the  original  notes  was  perfect  and  valid,  as  between  Sittig  and 
them.  {Merchants^  NaCl  Bk.  v.  Comstocky  55  N.  Y.  27; 
trisbee  v.  Lamed^  21  Wend.  450  ;  Booth  v.  Smithy  3  id.  68  ; 

Way  dell  v.  Luer^  3  Denio,  416  ;  Gibson  v.  Booths  46  N.  Y. 
637  ;  Francia  v.  Dd  Banco^  2  Duer,  133  ;  Soffe  v.  Oallaghcr^ 

3  E.  D.  Smith,  507.)-^  The  fact  that  the  original  notes  were  in- 
dorsed by  Mr.  Sittig,  and  were  delivered  up  and  surrendered 
to  defendant  at  the  time  they  were  renewed,  while  the  note  in 
suit  was  given  by  the  defendant  to  and  received  by  the  plaint- 
iffs without  such  indorsement  thereon,  operated  as  a  payment 
of  the  original  notes,  created  a  new  and  independent  contract, 
as  between  the  plaintiffs  and  defendants,  and  operated  to  dis- 
charge the  indorser  on  the  original  notes.  (  Waydell  v.  Lv^^ 
3  Denio,  416  ;  Myers  v.  WeUes^  5  Hill,  463';  Hart  v.  Hudsouy 
6  Duer,  294 ;  Lvmngston  v.  Radcliff^  6  Barb.  201 ;  Dorian  v. 
Christie^  39  id.  611.)  In  an  action  brought  by  a  firm,  the  de- 
fendant cannot  set  up  as  a  counter-claim  a  cause  of  action 
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against  an  individual  member  of  that  partnership,  still  less  a 
cause  of  action  against  a  party  for  whom  that  partner  was  act- 
ing as  agent.  {Peabody  v.  JBloomer,  6  Duer,  53;  MoU  v. 
Bt&meUy  2  E.  D.  Smith,  50  ;  Mynderse  v.  SnooJcj  1  Lans.  488.) 

iT.  A.  HaJhert  for  defendant.  As  the  note  in  suit  was  an 
accommodation  note,  and  was  diverted  and  as  plaintiffs  were 
not  bona  fide  holders,  they  were  not  entitled  to  recover.  {Lavy- 
rmce  v.  Glarh^  36  K  T.  128  ;  Werner  v.  Ba/rden,  49  id.  286, 
291-295  ;  Mcxyre  v.  Ryder,  65  id.  438.)  Defendant  is  entitled 
to  his  counter-claim.  {Lawrence  v.  Am,  Bh,,  54  N.  Y.  432  ; 
Mayer  v.  ITie  Mayor,  etc.,  of  New  York,  63  id.  455 ;  Bank 
of  Commerce  v.  The  Union  Bk.,  3  Comst.  230  ;  Waite  v.  Leg- 
gett,  8  Cow.  195  ;  Westerlo  v.  Dewitt,  36  K.  Y.  340 ;  Ba/rker 
V.  Clark,  12  Abb.  Pr.  [K  S.]  106 ;  1  Pars,  on  Oont.  465.)  De- 
fendant's payments  and  renewal  notes  do  not  constitute  a  ratifi- 
cation, for  the  reason  that  he  did  not  know  of  the  diversion.  (1 
Pars,  on  Cont.  506 ;  Wait's  Law  and  Practice,  809 ;  Craim  v. 
CdlweU,  8  Johns.  384 ;  Sice  v.  CtuMii/ngham,,  1  Cow.  397 ;  1 
Pars,  on  Cont.  285  ;  Id.  [6th  ed.],  p.  50,  note  h.)  It  is  immar 
terial  whether  plaintiffs  as  a  firm  were  agents  in  this  matter,  or 
only  E.  W.  Goodwin  was  the  agent,  as  all  the  plaintiffs  or  the 
firm  acted  as  principals  with  defendant  in  transacting  this 
business.  (Story  on  Agency  [4th .  ed.],  §  266  ;  Camxd  Bk.  v. 
Bk.  of  Albany,  1  Hill,  287 ;  Baltzen  v.  Nicolay,  53  K  Y. 
470 ;  Dunlap's  Paley  on  Agency  [4th  Am.  ed.],  388.)  The  evi- 
dence as  to  the  notes  and  counter-claim  was  sufficient  for  the 
jury  to  act  upon.  {Adsit  v.  Wilson,  7  How.  Pr.  66 ;  StiWvoell 
V.  Mutual  Z.  Ins.  Co.,  72  N.  Y.  388 ;  Harris  v.  ITebdhoer,  75 
id.  169,  177.)  This  court  has  the  right  to  examine  the  testi- 
mony to  determine  whether  there  ia  any  evidence  to  sustain  a 
verdict  or  finding  of  fact,  and  if  there  is  not,  it  then  becomes 
a  question  of  law,  and  the  court  will  reverse  the  judgment. 
(4  Wait's  Pr.  389  ;  Gonzales  v.  JV.  Y.  Barlem  R.  Co.,  39 
How.  Pr.  407;  Mason  v.  L<yrd,  40  N.  Y.  476-484;  Wallace 
V.  Drew,  54  id.  678  ;  Ha/rt  v.  Ma/udle,  50  id.  381 ;  Sowee  v. 
Cornell,  75  id.  91,  98  ;  Sheldon  v.  Sheldon,  51  id.  354;   Wal- 
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lace  V.  Drew^  54  id.  678 ;  Thornton  v.  Autenreith^  55  id.  659.) 
A  note  transferred  as  security  for  or  in  payment  of  a  precedent 
debt  does  not  make  the  transferee  a  bona  fide  holder.  (  Weaver 
V.  Barderiy  49  N.  Y.  293 ;  Turner  v.  Treadway,  53  id.  650.) 
A  party  receiving  a  note  given  fraudulently  in  a  compromise 
of  a  precedent  debt,  without  surrendering  any  security,  is  not 
a  hmafide  holder.  (  Weaver*  v.  Barden^  49  N.  T.  286,  291- 
295;  Moore  v.  liyder^  65  id.  438.)  The  pendency  of  an  ac- 
tion for  damages  is  no  bar  to  the  setting  up  of  the  same  de- 
mand as  counter-claim  in  a  suit  afterward  against  the  same- 
plaintiff  in  the  first  action  by  defendant  therein.  (  WiUsie  v. 
N(yriham^  3  Bosw.  162  ;  WrigU  7.  RiUermcm^  4  Robt.  704 ; 
FvOer  v.  Read,  6  Duer,  697.) 

Eapallo,  J.  This  action  was  brought  upon  a  promissoiy 
note  for  $520.80,  made  by  the  defendant,  dated  Sept.  2,  1874, 
payable  to  the  order  of  the  plaintiff,  three  months  after  date. 
The  defense  set  up  was  that  this  note  had  been  given  as  a  part 
renewal  of  two  notes,  one  for  $2,000,  and  one  for  $1,900, 
which  nearly  three  years  previously,  viz.,  in  December,  1871, 
the  defendant  had  given  to  one  Sittig,  and  which  Sittig  had 
transferred  to  the  plaintiffs,  and  which  had  been  from  time  to 
time  reduced  by  partial  payments  to  the  plaintiffs,  and  in  part 
renewed.  The  defendant  claimed  that  he  had  a  good  defense 
to  the  original  notes ;  that  the  payments  which  he  had  made 
thereupon  had  been  made  by  mistake  and  in  ignorance  of  his 
rights,  and  that  he  was  entitled  not  only  to  judgment  in  his 
favor  on  the  note  in  suit,  but  to  recover  by  way  of  counter- 
claim the  partial  payipents  which  he  had  from  time  to  time 
made,  as  he  alleged,  to  the  plaintiffs  on  the  original  notes  and 
the  renewals  thereof. 

The  action  was  tried  by  a  jury  and  the  trial  resulted  in  a  ver- 
dict for  the  defendant  on  both  issues  and  a  judgment  in  his 
favor  for  his  counter-claim,  amounting  to  $3,103.42  and  costs. 

A  motion  for  a  new  trial  was  made  by  the  plaintiffs,  on  the 
minutes,  and  denied,  and  an  appeal  was  taken  by  him  to  the 
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General  Term  from  the  order  denying  the  new  trial,  and  also 
from  the  judgment. 

The  court  at  General  Term  held,  as  appears  from  the  opin- 
ion, that  the  testimony  established  fully  that  the  payments 
which  had  been  made  on  the  notes  were  not  made  to  the  plaint- 
xBa  ;  that  the  counter-claim  was  not  sustained,  and  should  have 
been  rejected,  and  that  the  jury  in  awarding  it  committed  an 
error.  But,  instead  of  awarding  a  new  trial,  they  directed  the 
judgment  to  be  modified  by  vacating  it  so  far  as  it  allowed  the 
counter-claim,  atBrming  it  in  other  respects.  The  judgment 
was  accordingly  amended  so  as  to  stand  as  a  simple  judgment 
for  the  defendant. 

Both  parties  appeal  to  this  court.  The  plaintiffs  insist  that 
they  were  entitled  to  have  a  verdict  directed  in  their  favor 
upon  the  note,  and  that  other  errors  were  committed  in  rulings 
upon  the  trial,  which  entitle  them  to  a  reversal  of  the  judgment 
against  them  as  plaintiffs.  The  defendant  insists  that  no  error 
of  law  was  committed  ;  that  the  order  of  the  General  Term, 
in  so  far  as  it  was  adverse  to  his  counter-claim,  cannot  be  sus- 
tained on  the  ground  that  the  verdict  was  against  the  weight 
of  the  evidence,  but  must  be  presumed  to  have  been  made 
upon  questions  of  law,  because  the  order  does  not  state  that  it 
was  based  upon  any  question  of  fact,  and  consequently  the 
order  of  the  General  Term  vacating  the  recovery  on  the  counter- 
claim should  be  reversed  and  the  original  judgment  affirmed. 

The  counsel  for  the  defendant  appellant,  in  makiug  this 
point,  seeks  to  apply  to  the  present  case  the  rule  applicable  to 
cases  tried  by  referees  or  by  the  court  without  a  jury.  (Code, 
§  1338.)  This  cannot  be  done.  In  cases  tried  by  jury  there 
is  no  necessity  that  the  order  of  reversal  should  state  whether 
it  was  made  on  questions  of  law  or  fact.  The  facts  were  prop- 
erly before  the  court  for  review  in  the  present  case,  and  it  had 
the  power  to  revei'se  the  judgment  and  order  a  new  trial  upon 
the  evidence.  If  it  had  made  the  order  in  that  form,  its  de- 
cision would  not  have  been  reviewable  here ;  but  the  peculiar 
feature  is,  that  the  General  Term  omitted  to  order  a  new  trial, 
and  its  order  is  in  substance  an  absolute  and  final  reversal  of 
SiOKELS  —  Vol.  XL.        4 
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the  judgment  recovered  by  the  defendant  on  the  counter- 
claim. We  have  examined  the  evidence  and  the  rulings  upon 
the  trial,  and  find  abundant  cause  for  granting  a  new  trial,  as 
well  upon  the  grounds  stated  in  the  opinion  of  Beadv,  J.,  as 
upon  others.  We  agree  with  him  that  the  evidence  is  quite  con- 
vincing that  the  original  noted  made  by  the  defendant  were 
transferred  by  Sittig  to  Eben  W.  Goodwin,  as  agent  for  Mrs. 
Chevalier,  and  not  to  the  firm  composed  of  the  plaintiffs,  and 
that  the  firm  did  not  receive  or  have  the  benefit  of  the  pay- 
ments made  thereon ;  and  we  also  think  that  in  submitting  to 
the  jury  the  question  whether  the  defendant  supposed  that  he 
was  paying  to  the  firm,  or  had  notice  that  the  business  of  E. 
W.  Goodwin,  as  agent,  was  distinct  from  that  of  the  firm,  the 
court  submitted  immaterial  questions  calculated  to  mislead  the 
jury.  The  defendant's  counter-claim  did  not  arise  out  of  any 
credit  given  by  him  to  the  firm,  in  any  dealing  between  him 
and  ity  but  was  simply  an  alleged  equitable  right  to  recover 
back  payments,  voluntarily  made  by  him  to  the  holder  of  nego- 
tiable paper  which  he  had  issued  and  put  in  circulation,  on  the 
allegation  that  such  payments  had  been  made  under  a  mistaken 
belief  that  he  was  legally  liable  upon  such  paper.  The  question 
whether  it  was  held  by  E.  W.  Goodwin  or  by  the  firm  did  not 
affect  his  belief  as  to  his  liability.  If  he  had  an  equitable  right 
to  recover  back  the  payments,  such  equity  existed  only  against 
the  parties  who  received  and  had  the  benefit  of  them. 

But  whether  the  reversal  is  founded  upon  the  questions  of 
fact  or  of  law  involved,  it  was  a  case  for  a  new  trial  and  not 
for  a  final  judgment.  The  grounds  upon  which  the  counter- 
claim rests  are,  it  is  true,  extremely  shadowy,  but  still  we  can- 
not say  that  under  the  pleadings  it  would  be  impossible  to  pre- 
sent evidence  which  would  require  the  submission  of  the  claim 
to  the  jury.  It  does  not  follow,  however,  that  because  the 
General  Term  went  too  far  in  awarding  final  judgment,  its  or- 
der should  be  wholly  vacated,  and  the  original  judgment  re- 
stored. It  was  clearly  a  proper  case  for  awarding  a  new  trial 
on  that  issue,  and  we  think  the  proper  course  is  to  modify  the 
order  accordingly. 
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The  remaining  questions  are  those  arising  on  the  appeal  of 
the  plaintiffs.  As  to  their  claim  to  recover  upon  the  note  in 
suit,  the  finding  of  the  jury  was  approved  by  the  General  Term, 
and  the  judgment  cannot  be  disturbed  unless  some  error  of 
law  is  shown. 

There  are  numerous  exceptions  touching  this  branch  of  the 
case,  but  to  render  them  intelligible  a  reference  to  the  facts  set 
up  by  the  defendant  is  necessary. 

He  called  as  a  witness  £ben  W.  Goodwin,  who  testified  to 
having  received  from  Sittig,  in  1871,  the  two  original  notes, 
made  by  defendant,  one  of  $1,900,  and  the  other  of  $2,000,  in 
part  renewal  of  which  the  defendant  claimed  that  the  note  in 
suit  had  been  afterward  given.  Goodwin  further  testified 
that  at  the  time  of  the  receipt  of  these  notes  he  was  the  agent 
of  Mrs.  Chevalier,  for  the  sale  of  an  article  known  as  "  Cheva- 
lier's Life  of  the  Hair."  That  he  had  as  such  agent  sold  to 
Sittig  many  thousand  dollars'  worth  of  that  article  during  the 
seventeen  months  preceding  the  delivery  of  the  notes,  and  that 
at  that  time  Sittig  was  owing  on  account  of  such  sales  a  bal- 
ance of  $3,900,.  and  the  two  notes  squared  the  account,  and  no 
sales  were  made  to  him  afterward.  This  proof  made  out, 
prima  foAsie^  that  the  original  notes  had  been  transferred  for 
an  antecedent  debt,  and  not  upon  any  new  consideration,  and 
the  defendant  then  took  the  witness'  stand  and  testified  as  to 
the  circumstances  under  which  he  had  given  the  notes  to  Sit- 
tig. He  testified  that  Sittig,  who  then  owed  him  about  $2,700 
for  accommodation  notes  which  he  had  previously  lent  him, 
and  had  paid,  came  to  him  and  said  that  he  had  made  an  ar- 
rangement with  Goodwin  for  a  contract  for  "Life  of  the 
Hair,"  and  that  if  he  could  get  defendant's  notes  for  about 
four  months  more  he  conld  turn  himself,  and  make  $10,000  in 
twelve  or  thirteen  days  and  pay  defendant  back,  and  also  pay 
what  he  owed  him  previously.  That  defendant  at  first  re- 
fused, but  on  a  repetition  of  the  ofEer,  in  presence  of  others, 
defendant  was  persuaded  and  let  him  have  the  notes.  Defend- 
ant further  testified  that  Sittig  said  he  had  made  a  contract 
which  he  could  carry  out  if  he  had  the  notes,  but  could  not  do 
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80  without,  and  that  he  got  them  for  that  purpose.  That 
Sittig  gave  him  nothing  for  the  notes. 

What  the  nature  of  the  contract  was  that  Sittig  desired  to 
obtain  from  Goodwin,  or  in  what  manner  the  notes  of  the  de- 
fendant were  to  be  used  for  the  purpose  of  obtaining  the  con- 
tract, does  not  appear.  There  is  an  entire  absence  of  any  ex- 
planation of  the  proposed  transaction  and  of  any  evidence 
which  negatives  the  idea  that  the  notes  were  to  be  used  by 
Sittig  for  the  purpose  of  closing  up  his  accrued  indebtedness, 
as  a  condition  of  obtaining  further  credit.  It  did,  however, 
appear  that  notwithstanding  that  the  proposed  turn  did  not 
happen  within  the  twelve  or  thirteen  days,  the  defendant  went 
on  for  nearly  three  years  afterward,  making  part  payments  on 
these  notes,  amounting  to  upwards  of  $2,500  and  renewing  as 
to  the  balance. 

It  appeared  in  evidence  that  when  the  original  notes  were 
first  transferred  by  Sittig  to  E.  W.  Goodwin  they  were  in- 
dorsed by  Sittig.  That  on  the  renewals  the  original  notes 
were  surrendered  and  the  defendant's  notes  were  accepted 
without  Sittig's  indorsement.  It  also  appeared  that  neither 
E.  W.  Goodwin  nor  the  plaintiffs  had  any  notice  that  the 
original  notes  were  accommodation  notes  as  between  the  de- 
fendant and  Sittig.  The  court  so  charged,  but  also  charged 
that  it  .was  not  necessary  that  the  plaintiff  should  know  it  if 
such  were  the  fact.  Exception  was  duly  taken  to  this  ruling. 
The  defense  rests  wholly  upon  the  allegation  that  the  original 
notes  were  accommodation  notes  and  were  diverted  from  the 
purpose  for  which  they  were  loaned  and  that  the  plaintiffs  gave 
no  new  consideration  therefor.  Assuming  that  this  defense 
existed  as  to  the  original  notes  in  the  hands  of  E.  W.  Goodwin, 
yet  if  upon  their  renewal  he  accepted  the  defendant's  note, 
surrendering  the  indorsement  of  Sittig,  without  notice  of  the 
fact  that  the  defendant  was  an  accommodation  maker,  this 
made  him  a  Jxmajide  holder  for  value,  and  assuming  that  the 
plaintiffs  hold  as  his  transferees,  they  succeed  to  the  same  po- 
sition. The  court  was  in  substance  requested  to  charge  to  this 
effect  but  refused,  and  distinctly  charged  that  the  fact  that 
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none  of  the  plaintiffs  had  knowledge  that  the  original  notes 
were  accommodation  notes  was  immaterial. 

At  the  trial  the  plaintiffs  gave  evidence  to  prove  that  the 
note  in  suit  was  not  a  renewal  of  the  notes  given  to  E.  W. 
Goodwin,  but  was  given  for  cash  advanced  by  them  to  the 
defendant  to  take  up  one  of  those  notes.  That  question  was  sub- 
mitted to  the  jury,  and  it  must  be  assumed  that  the  jury  found 
against  them  on  that  issue.  But  conceding  all  diis,  yet  if 
upon  the  defendant's  own  theory  that  the  plaintiffs  were 
the  transferees  of  E.  W.  Goodwin,  they  were  still  for  any 
reason  entitled  to  recover,  it  was  error  to  exclude  them  from 
that  right.  The  evidence  was  that  they  gave  their  check  to  K 
W.  Goodwin,  and  this  they  considered  as  an  advance  to  the  de- 
fendant to  take  up  his  note ;  but  granting  that  they  were  not 
sustained  in  this,  and  that  the  effect  of  the  transaction  was 
that  they  became  the  purchasers  of  the  note  held  by  E.  W. 
Goodwin  and  succeeded  only  to  his  rights,  they  should  not 
have  been  precluded  from  recovering  as  his  transferees  if  they 
could  show  that  a  transfer  from  him  would  give  them  a  right 
of  action  against  the  defendant. 

Under  the  issues  upon  the  record  the  plaintiffs  were  at  lib- 
erty to  show  any  right  they  might  have  to  recover  upon  the 
note  in  suit ;  but  the  court  in  its  charge  confined  them  to  the 
question  whether  they  loaned  money  to  the  defendant.  This 
we  think  was  an  error. 

There  are  many  other  exceptions  in  the  case.-  It  is  very 
much  confused,  but,  without  going  farther,  we  think  that 
enough  has  been  shown  to  require  that  a  new  trial  should  be 
granted  on  all  the  issues. 

The  order  of  the  General  Term  should  be  modified  so  as  to 
reverse  the  judgment  entered  upon  the  verdict  and  grant  a  new 
trial  upon  all  the  issues,  costs  to  abide  the  event. 

All  concur,  except  Miller,  J.,  not  voting. 

Ordered  accordingly. 
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William   H.    Dunnino  et  al.,  Respondents,    v.   Olaba  B. 
Leavtit,  Impleaded,  etc..  Appellant. 

Where  a  grantee  holding  under  a  warranty  deed,  who,  by  a  covenant  in  hie 
deed,  has  ansamed  and  agreed  to  pay  a  mortgage  on  the  premises,  has  been 
evicted  by  paramount  title,  the  holder  of  the  mortgage  cannot  enforce  the 
covenant,  as  the  substantial  consideration  therefor  Is  the  conveyance  of  a 
title,  and,  upon  eviction,  the  consi4teration  wholly  fails.  The  mortgagee, 
who  seeks  to  avail  himself  of  such  a  covenant,  claims  under  and  through 
the  grantor,  and  his  claim  Is  subject  to  defenses  arising  out  of  the  trans- 
action between  the  o^ginal  parties,  when  the  deed  was  executed.  (FoL- 
OER,  Ch.  J.,  and  Earl,  J.,  dissenting.) 

It  96em8  that  a  person  for  whose  benefit  a  promise  is  made  cannot,  within 
the  case  of  Laiorence  v.  Fbz  (20  N.  Y.  268),  mainti^n  an  action  to  enforce 
the  promise  when  the  promise  is  void  as  between  tho  promisor  and 
promisee,  because  of  want  or  failure  of  consideration  or  fraud.  Tho 
action  upon  such  a  promise  is  subject  to  the  equities  between  the  orig- 
inal parties. 

Thorp  V.  The  K  0,  Co,  (48  N.  Y.  253),  distinguished. 

Dunning  v ,  Fisher  (20  Hun,  178),  reversed. 

(Argued  January  19, 1881;  decided  April  19, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Conrt,  in  the  second  jndicial  department,  made  February  9, 
1880,  which  reversed  a  judgment  in  favor  of  defendant,  Clara 
B.  Leavitt,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.  (Eleported  below,  sub  nam.  Dunning  v. 
Maker,  20  Hun,  178.) 

This  was  an  action  to  foreclose  a  mortgage,  upon  real  estate 
situate  in  the  city  of  Brooklyn. 

The  material  facts  are  as  follows :  On  the  15th  day  of 
May,  1856,  Ebenezer  L.  Roberts  executed  and  delivered  to 
William  Tasker,  a  deed  of  the  premises  covered  by  the  mort- 
gage, which  conveyance  was  subject  to  a  mortgage  of  $5,500, 
which  had  previously  been  executed  by  Roberts  to  one  Leech  ; 
Tasker  at  the  same  time  executed  to  Roberts  a  mortgage  upon 
the  same  premises  for  $1,800,  part  of  the  purchase-money. 
On  the  1st  day  of  October,  thereafter,  Tasker  conveyed  the 
premises  to  Ephraim  H.  Howell,  by  a  full  aovenant  deed,  sub- 
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ject  to  the  mortgage  of  $5,500,  which  Howell  covenanted  and 
assumed  to  pay,  as  part  of  the  purchase-money.    In  October, 

1857,  Howell  died  intestate,  leaving  a  widow  and  five  infant 
children.  On  the  18th  day  of  September,  1857,  before  the 
death  of  Howell,  Boberts  commenced  an  action  to  foreclose 
his  mortgage  of  $1,800,  and  he  named  in  his  summons  and 
complaint,  as  defendants  in  such  action,  Tasker  and  Howell 
and  wifii.  Personal  service  of  the  summons  in  such  action 
was  made  npon  Tasker  and  Mrs.  Howell,  but  not  upon  Mr. 
Howell.  Upon  him  service  was  attempted  to  be  made  by  pub- 
lication, and  was  in  form  so  made ;  but  it  failed  because,  un- 
known to  the  plaintiff  in  that  action,  Howell  was  dead  before 
the  order  for  publication  was  obtained.  His  children,  to  whom 
his  title  was  devolved  by  his  death,  were  not  made  parties  to 
that  action.     That  action  proceeded  to  judgment  in  February, 

1858,  and  under  the  judgment  the  premises  were  sold  to 
Roberts  by  a  referee  appointed  for  that  purpose,  who  executed 
to  him  a  deed  of  the  same,  subject  to  the  mortgage  of  $5,500. 
Soon  thereafter,  Roberts  paid  that  mortgage,  and  caused  the 
same  to  be  satisfied  and  discharged  of  record,  and  in  July, 
1858,  he  conveyed  the  premises  to  Almira  S.  Goe.  In  April, 
1807,  Mrs.  Coe  conveyed  the  premises  to  Nancy  Fisher,  who 
with  her  husband  afterward  —  Dec.  21,  1869  —  executed  to 
the  plaintiff,  their  bond  for  $15,000,  and  the  mortgage  to  secure 
the  payment  of  the  same  sum  which  this  action  was  brought 
to  foreclose.  In  April,  1871,  Mr.  and  Mrs.  Fisher  conveyed 
the  same  premises  to  Henry  W.  Fuller,  by  a  full  covenant 
deed,  and  Fuller  assumed  to  pay  the  mortgage  of  $15,000  as 
part  of  the  purchase-money.  In  November,  1874,  Fuller  con- 
veyed the  same  premises  to  Mrs.  Leavitt,  a  married  woman, 
the  appellant,  by  a  full  covenant  deed,  and  she  assumed  to  pay 
the  mortgage  of  $15,000  as  part  of  the  purchase-money.  All 
the  successive  guarantees  of  the  premises  entered  into  posses- 
sion thereof  and  held  possession  until  subsequently  conveyed  by 
them  respectively,  except  Mrs.  Leavitt,  who  held  possession 
of  the  premises  until  she  was  evicted  in  an  action  of  ejectment 
brought  against  her  by  the  children  of  Mr.  Howell  in  Nbvem- 
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ber,  1878.     On  December  12,  1878,  and  after  such  eviction, 
this  action  was  commenced. 

Sid'7iey  S.  JETarris  for  appellant.  Although  the  conveyance 
from  Fuller  to  the  appellant  was  absolute  in  form,  being  only 
a  moilgage,  or  an  assignment  of  a  mortgage,  the  covenant 
assuming  payment  of  the  mortgage  in  suit  created  no  personal 
liability  in  her.  {Rogers  v.  Gumaey,  47  N.  Y.  233.)  There 
being  no  personal  liability  on  the  part  of  the  appellant,  this 
action  could  not  be  maintained.  (Code  of  Procedure,  §  167 ; 
Code  of  Civil  Procedure,  §  1627.)  Even  if  Roberts,  the  pur- 
chaser under  the  invalid  foreclosure,  became  a  mortgagee  in 
possession,  his  conveyance  to  Mrs.  Coe  did  not  make  her  a 
mortgagee  in  possession.  {Merritt  v.  Bartholick^  36  N.  T. 
44 ;  Dryvier  v.  BUl^  5  Johns.  Ch.  670 :  1  Jones  on  Mortgages, 
§  811 ;  Kortright  v.  Cody,  21  N.  Y.  365.) 

D.  P,  Ba/mard  for  respondents.  In  the  absence  of  fraud 
on  the  part  of  the  plaintiffs,  no  mortgagor  or  grantee  of 
a  mortgagor,  who  has  assumed  a  mortgage,  can  defend  a 
claim  of  the  mortgagee,  or  resist  a  judgment  for  deficiency. 
{Edwards  v.  Bodine^  26  Wend.  109 ;  Bumpus  v.  Plainer^  1 
Johns.  Ch.  213;  Abbott  v.  AUen^  2  id.  519;  Leggett  v. 
McCarty,  3  Edw.  124;  Burke  v.  NiohoU,  34  Barb.  430; 
Owrtiee  v.  Bueh,  39  id.  661 ;  PlaU  v.  Gilchrist,  3  Sandf.  118 ; 
Reed  v.  Latson,  15  Barb.  9.)  A  mortgagee  or  his  assignee, 
in  possession  of  the  mortgaged  premises,  is  protected  in  his 
possession  by  the  mortgage.  {Jackson  v.  Minkler,  11  Johns., 
480 ;  Jackson  v.  Bowen,  7  Cow.  13, 19 ;  Va/n  Duyne  v.  Thxjiyre, 
14  Wend.  233,  236 ;  PKyfe  v.  RUey,  15  id.  248,  254 ;  Fox  v. 
lA/pe,  24  id.  164,  167;  Olmsted  y.  Elder,  2  Sandf.  325,327-8; 
St.  John  V.  Bvmstead,  17  Barb.  100 ;  Winslow  v.  McCall,  32 
id.  241 ;  BoUon  v.  Brewster,  id.  390 ;  SaJder  v.  Signer,  44  id. 
606,  614;  Pdl  v.  Ulmar,  18  K  Y.  139,  141-2, 144;  Huhhell 
y.Motdson,  53  id.  225,  226;  Chase  v.  Peck,  21  id.  581,  586; 
Madison  Ave.  Bapt.  Ch.  v.  Olimer  St.  Bapt.  Ch.,  73  id.  82, 
94.)     The  purchaser  of  mortgaged  premises  by  a  deed  from 
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the  mortgagee,  or  from  an  officer  on  the  f oreclosnre  of  the 
mortgage,  is  deemed  to  be  an  assignee  of  the  mortgage.  {Jach- 
son  V.  MinMeTy  10  Johns.  480 ;  Jackson  v.  Bowen^  Y  Cow. 
13 ;  Robinson  v.  Rycmj  25  N.  T.  320 ;  Vroom  v.  Ditmas,  4' 
Paige,  526;  Gage  v.  Brewster,  31  N.  Y.  218,  224;  Winslow 
V.  Clarky  47  id.  261,  263;  Miner  v.  Beekmam,  50  id.  337, 
345.)  The  possession  by  Mrs.  Leavitt  lor  a  nmnber  of  years 
and  the  covenants  running  in  her  favor  in  the  deed  to  her 
formed  a  sufficient  consideration  for  her  assumption  of  the 
mortgage  to  the  plaintiffs,  and  a  judgment  for  deficiency  sliould 
have  been  ordered  in  favor  of  plaintiffs.  {Oashman  v.  Henry , 
76  N.  Y.  103.) 

Afdbews,  J.  The  assumption  clause,  in  the  deed  from 
Fuller  to  Mrs.  Leavitt,  was  in  effect  a  covenant  on  her 
part  to  pay  the  plaintiffs'  mortgage,  as  part  of  the  purchase- 
price  of  the  land.  Her  grantor,  Fuller,  in  his  conveyance  from 
the  mortgagors,  had  bound  himself  by  a  similar  covenant.  If 
the  covenant  by  Mrs.  Leavitt  to  pay  the  mortgage  is  still  bind- 
ing upon  her,  no  doubt  can  be  entertained  of  the  right  of  the 
plaintiffs  in  this  action  to  enforce  it  for  their  security,  and  to  a 
judgment  over  against  her  for  any  deficiency  which  may  arise 
on  the  sale  of  the  mortgaged  premises.  {Halsey  v.  Reed,  9 
Paige,  446 ;  Burr  v.  Beers,  24  N.  Y.  178.) 

But  the  consideration  for  her  covenant  wholly  failed  upon 
her  eviction  from  the  premises  under  paramount  title.  The 
grantors  of  Fuller  had  no  title  or  estate  in.  the  land  when  they 
executed  the  mortgage,  or  when  they  conveyed  to  him,  nor  did 
Fuller  have  any  when  he  conveyed  to  the  defendant.  The 
legal  title  was  in  the  Howell  heirs,  and  the  defendant  in  1858 
wae  evicted  under  judgment  founded  upon  their  title.  The 
substantial  consideration  for  the  defendant's  assumption  of  the 
mortgage  was  the  conveyance  of  a  title  by  Fuller.  Fuller  cove- 
nanted to  convey  a  good  title,  and  the  supposed  acquisition  of 
such  title  by  his  conveyance  was  the  real  consideration  of  her 
covenant.  It  is  true,  she  acquired  possession  with,  the  deed, 
but  of  that  she  has  been  deprived,  and  the  rents  and  profits 
SiCKELS  —  Vol.  XL.        5 
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during  her  possession  were  in  law  received  to  the  use  of  the 
real  owners  of  the  land. 

It  was  said  by  the  chancellor  in  Tallmadge  v.  WaUts  (25 
"Wend.  117),  that  upon  an  eviction  under  paramount  title,  the 
consideration  for  a  note  or  bond  given  by  a  purchaser  for  the 
purchase-money  of  the  land  wholly  failed,  and  that  covenants 
of  title  in  the  deed  of  the  grantor  could  not  be  regarded  as  a 
consideration  which  would  support  the  promise  to  pay.  This 
doctrine  has  been  held  in  other  cases  and  is  in  accordance 
with  the  general  current  of  authority.  {Knapp  v.  Lee^ 
3  Pick.  452 ;  Rice  v.  Goddard,  14  id.  293 ;  Traak  v.  Vin^ 
son,  20  id.  105 ;  Rawle  on  Covenants  for  Title,  607.)  In 
nice  V.  Goddard  the  court  say  :  "  The  promise  is  not  made 
for  a  promise,  but  for  the  land ;  the  moving  cause  is  the  land ; 
and  if  that  fails  to  pass,  the  promise  is  a  mere  nudum  pactum.^^ 
The  authorities  sustain  the  proposition  that  if  Fuller  had 
paid  the  mortgage  in  fulfillment  of  the  covenant  in  his  deed 
from  the  Fishers,  and  had  brought  an  action  against  Mrs. 
Leavitt  on  her  covenant  to  pay  the  mortgage,  or  if  Mrs. 
I^eavitt  had  been  the  mortgagor  and  the  plaintiffs  had  brought 
an  action  on  her  bond  given  with  the  mortgage,  neither  Fuller 
in  the  one  case,  nor  the  plaintiffs  in  the  other,  could  have  re- 
covered. The  facts  found  sustain  the  defense  of  a  total 
failure  of  consideration  for  the  defendant's  covenant. 

On  what  principle  then  can  it  be  held  that  the  plaintiffs  can 
recover  against  Mrs.  Leavitt  in  this  action,  on  a  cause  of  action 
which  could  not  have  been  enforced  against  her  by  Fuller,  her 
immediate  promisee,  if  he  had  paid  the  mortgage  debt.  The 
action  cannot  be  sustained  on  the  principle  of  HaUey  v.  Reed, 
because  there  is  no  fund  in  the  hands  of  Mrs.  Leavitt  which,  as 
between  her  and  Fuller,  she  is  equitably  bound  to  apply  to  relieve 
him  from  his  covenant  to  pay  the  mortgage.  The  land  has 
been  taken  from  her  by  a  paramount  title,  and  the  land  was 
the  only  source  from  which  the  supposed  fund  was  to  arise.  The 
acquisition  of  the  title  under  the  conveyance  from  Fuller  was 
the  consideration  for  her  covenant,  and  no  title  was  acquired. 
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There  can  be  no  Bubrogation  in  equity  for  there  is  no  lia- 
bility of  Mrs.  Leavitt  to  Fuller,  to  which  the  right  of  subro- 
gation can  attach.  It  is  said  that  the  action  can  be  sustained 
upon  the  doctrine  of  Lmorence  v.  Fox  (20  N.  Y.  268)  and 
kindred  cases.  But  I  know  of  no  authority  to  support  the 
proposition  that  a  person  not  a  party  to  the  promise,  but 
for  whose  benefit  the  promise  is  made,  can  maintain  an 
action  to  enforce  the  promise,  where  the  promise  is  void 
as  between  the  promisor  and  promisee,  for  fraud,  or  want 
of  consideration,  or  failure  of  consideration.  '  It  would  be 
strange,  I  think,  if  such  an  adjudication  should  be  found. 
The  party  suing  upon  the  promise,  in  cases  like  Lanjorence  v. 
Fox^  is  in  truth  asserting  a  derivative  right.  In  YrooTnan  v. 
Tv/mer  (69  N.  Y.  280)  it  was  held  that  an  assumption  clause 
in  a  deed  did  not  give  a  right  of  action  to  the  mortgagee,  where 
the  grantor  was  not  himself  liable  to  pay  the  mortgage  debt, 
although  in  that  case  there  was  ample  consideration  for  the 
promise  of  the  defendant. 

There  is  no  justice  in  holding,  that  an  action  on  such  a 
promise  is  not  subject  to  the  equities  between  the  origi- 
nal parties  springing  out  of  the  transaction  or  contract  between 
them.  It  may  be  true  that  the  promise  cannot  be  released 
or  discharged  by  the  promisee,  after  the  rights  of  the  party  for 
whose  benefit  it  is  said  to  have  been  made,,  have  attached.  But 
it  would  be  contrary  to  justice  or  good  sense  to  hold  that  one 
who.  comes  in  by  what  Judge  Allen,  in  V7*ooman  v.  Turnery 
calls  "the  privity  of  substitution,"  should  acquire  a  better 
right  against  the  promisor  than  the  promisee  himself  had. 
This  case  is  an  illustration.  The  plaintiffs,  when  they  took 
their  mortgage,  did  not  rely  upon  the  covenant  they  now  seek 
to 'enforce.  The  covenant  was  not  made  until  several  years 
afterward.  There  was  no  consideration  for  it  passing  between 
the  plaintiffs  and  Mrs.  Leavitt.  They  now  seek  to  avail  them- 
selves of  it,  and  insist  that  although  the  consideration  has 
failed,  this  defense  is  not  available  to  the  defendant,  and  that 
Mrs.  Leavitt,  although  she  has  paid  $10,000  in  cash  for  prop- 
erty to  which  her  grantor  had  no  title,  must  pay  $15,000  more, 
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if  need  be,  and  be  remitted  for  her  remedy  to  the  covenants  in 
her  deed,  which  may,  from  the  insolvency  of  her  grantor,  or 
other  reasons,  be  wholly  worthless.  The  plaintiffs  have  nothing 
to  sell  on  their  mortgage,  and  if  they  can  hold  Mrs.  Leavitt 
for  the  deficiency,  they  will  be  able  to  shift  the  burden  of  a 
practically  unsecured  claim,  upon  a  party  with  whom  they  have 
had  no  dealing  whatever. 

The  case  of  Thorp  v.  The  KeoTmk  Coal  Go.  (48  N.  T.  253) 
gives  no  countenance  to  this  claim.  The  conveyance,  which 
contained  the  assumption  clause,  was  a  quit-claim  deed  with 
a  covenant  by  the  grantor  against  his  own  acts  only,  and  it 
was  not  claimed  that  this  covenant  had  been  broken.  The 
defendant,  so  far  as  appears,  took  and  retained  possession 
of  the  granted  premises,  and  was  in  possession  when  the  action 
was  brought.  His  defense  was  that  the  title  to  a  psurt  of  the 
land  conveyed  had  failed,  or  was  never  in  the  grantor.  This 
was  clearly  no  defense  to  his  agreement  to  pay  the  mortgage, 
for  two  reasons :  first,  he  got  by  his  deed  all  he  bargained  for ; 
and  second,  he  could  not  detain  the  purchase-money,  or  refuse 
to  pay  it,  so  long  as  he  was  not  evicted,  and  retained  possession 
of  the  land.  [AbhoU  v.  AUen^  2  Johns.  Cli.  519;  Leggett  v. 
McCaHy,  3  Edw.Oh.  124;  Piatt  v.  Gilchrist,  3  Sandf.  118; 
Rawle  on  Covenants  for  Title,  588.) 

The  principle  that  a  mortgagee  who  seeks  to  avail  himself  of 
an  assumption  clause  in  a  subsequent  deed  of  the  mortgaged 
premises,  takes  under  and  through  the  grantor,  and  is  subject 
to  defenses  arising  out  of  the  contract  or  transaction  between 
the  original  parties  to  the  deed  is  supported  by  Flagg  v. 
Mwnger  (9  N.  T.  483).  In  that  case,  concurrently  with  the 
execution  of  the  deed  containing  an  assumption  clause, 
a  sealed  agreement  or  bond  was  executed  between  tlie 
parties  to  the  deed,  to  the  effect,  that,  in  a  certain  event  (which 
subsequently  happened),  the  grantee  should  not  be  bound  to 
pay  any  part  of  the  mortgage  assumed,  "  any  thing  contained 
in  the  deed  to  the  contrary,  notwithstanding ;"  and  it  was 
held,  in  an  action  to  foreclose  the  mortgage,  that  by  force  of 
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the  agreemeDt,  the  purchaser  could  not  be  charged  with  the 
deficiency. 

I  am  of  opinion  that  the  defense  of  Mrs.  Leavitt  was  made 
out.  She  was  not  the  assignee  of  the  $1,800  mortgage.  That 
mortgage  passed,  if  to  any  one,  to  the  plaintiffs,  upon  the  exe- 
cution of  the  mortgage. 

For  the  reasons  herein  stated,  the  order  of  the  General 
Term  should  be  reversed,  and  the  judgment  of  the  Special 
Term  aflSrmed. 

Easl,  J.  (Dissenting.)  The  judge  at  Special  Term  held 
that,  at  the  time  of  the  conveyance  by  Fuller  to  Mrs.  Leavitt, 
there  was  a  paramount  outstanding  title  in  the  heirs  of  How- 
ell in  the  mortgaged  premises,  and  that  no'title  or  estate  passed 
to  Mrs.  Leavitt  by  the  conveyance,  and  that  she  was  evicted 
and  jielded  possession  to  sudi  paramount  title ;  that  there  was 
a  failure  of  the  consideration  for  the  covenant  of  Mrs.  Leav- 
itt assuming  to  pay  the  mortgage  in  suit,  and  that  she  was  not 
liable  thereon  to  the  plaintiffs,  and  that  the  plaintiffs  were  not 
entitled  to  any  judgment  for  a  deficiency  against  her ;  and  he 
ordered  judgment  of  foreclosure  and  mIc  of  the  mortgaged 
premises,  and  a  judgment  for  deficiency  against  Mr.  and  Mrs. 
Fisher  and  Fuller.  The  plaintiffs  appealed  to  the  General 
Term  from  so  much  of  the  judgment  as  was  favorable  to  Mrs. 
Leavitt,  and  there  the  judgment,  so  far  as  it  was  appealed 
from,  was  revised,  and  a  new  trial  was  ordered  upon  the 
issues  made  by  her  answer,  and  then  she  appealed  to  this 
court 

It  is  undoubtedly  true  that  the  foreclosure  of  the  mortgage 
of  $1,800  was,  in  respect  to  the  title  to  the  real  estate  covered 
by  tlie  mortgage,  a  nullity.  The  title  was  in  the  heirs  of  Howell, 
and  they  were  not  made  parties  to  the  action.  But  Roberts, 
the  purchaser  under  that  foreclosure,  obtained  possession  of  the 
laud,  and  held  possession  for  more  than  four  months,  when  he 
.conveyed  and  delivered  possession  to  Mrs.  Coe.  She  held 
possession  under  the  conveyance  to  her  nearly  nine  years,  when 
she  conveyed  and  delivered  possession  to  Mrs.  Fisher.     After 
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Mrs.  Fisher  had  been  in  possession  nearly  three  years,  she  and 
her  husband  executed  the  mortgage  in  suit,  and  then,  after  she 
had  been  in  possession  of  the  premises  four  years,  she  and  her 
husband  conveyed  and  delivered  possession  of  the  premises  to 
Fuller.  He  remained  in  possession  more  than  four  years,  when 
he  conveyed  and  delivered  possession  to  l^rs.  licavitt ;  and  she 
remained  in  i)ossession  about  four  years,  until  she  was  evicted. 

1  cannot  perceive  how  it  can  be  well  claimed  that  there  was 
a  failure  of  the  consideration  of  the  agreement  of  Mrs.  Leavitt 
to  pay  the  mortgage  in  suit.  She  took  a  conveyance  of  the 
premises,  and  thereby  obtained  and  held  ppssession  of  the 
premises  for  a  number  of  years.  That  of  itself  furnished  suffi- 
cient consideration  to  uphold  her  agreement.  In  Thorp  v.  Th& 
Keokuk  Coal  Go.  (48  N.  Y.  253)  it  was  held  that  a  grantee  of 
land  by  quit-claim  deed,  subject  to  a  mortgage  which  he  assumed 
to  pay,  could  not,  in  the  absence  of  fraud  or  mistake,  defend 
an  action  brought  directly  upon  his  promise  to  pay  the  mort- 
gage, on  the  ground  that  his  grantor  did  not  have  title  to  the 
land  conveyed,  and  that  there  was,  therefore,  a  failure  of  the 
consideration  for  his  promise.  A  grantee  by  quit-claim  deed 
cannot  successfully  defend  an  action  for  the  consideration- 
money  brought  by  his  grantor  on  the  ground  of  a  failure  of 
title.  {LeggeUY.  MoGarty^  3  Edw.  Ch.  124;  PlaU  v.  OUchriat, 
3  Sandf.  118;  AVboU  v.  AUm,  2  Johns.  Ch.  519.)  She  also 
obtained  the  covenants  contained  in  the  deed  from  Mr.  ^nd 
Mrs.  Fisher  to  Fuller,  which  passed  to  her  by  the  conveyance 
of  Fuller  to  her,  and  also  the  covenants  contained  in  the  deed 
of  Fuller  to  her.  All  these  covenants  she  holds  now  and  can 
enforce;  and  nothing  appears  in  the  case  showing  that  they  are 
not  ample  for  her  indemnity.  The  covenants  stand  for  her  in 
the  place  of  the  land  of  which  she  has  been  deprived,  and  were 
given  for  the  express  purpose  of  so  standing,  upon  failure  of 
title  and  eviction  from  the  land.  The  consideration  to  uphold 
her  agreement  was,  therefore,  ample. 

Then  why  may  not  the  plaintiffs  enforce  the  agreement  ?  It 
was  an  agreement  founded  upon  sufficient  consideration  to  pay 
their  mortgage,  and  upon  the  principles  laid  down  in  Lawrence 
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V.  Fox  (20  K  Y.  268)  and  Burr  v.  Beers  (24  id.  178),  and 
kindred  oases,  the  plaintiffs  may  enforce  it  for  their  benefit. 
As  said  in  Burr  v.  Beera^  the  action  may  be  maintained  npon 
"  the  broad  principle  that  if  one  person  make  a  promise  to 
another  for  the  benefit  of  a  third  person,  that  third  person 
may  maintain  an  action  on  the  promise ; "  and  such,  it  is  said, 
in  1  Pars,  on  Cont.  (5th  ed.)  468,  is  the  prevailing  rule  in 
this  country.  In  Barlow  v.  Myers  (64  N.  Y.  41),  Judge  An- 
DBEws  said  that  the  theory  upon  which  a  third  person  is  allowed 
to  maintain  an  action  upon  a  promise  to  another  to  pay  his 
debt,  is  that  the  promise  in  legal  effect  is  a  promise  to  pay  to 
such  third  person.  In  Vrooman  v.  Turner  (69  N.  Y.  280), 
Judge  Allen  said  that  "  a  legal  obligation  or  duty  of  the  prom- 
isee to  him  "  (the  third  party)  "  wilt  so  connect  him  with  the 
transaction  as  to  be  a  substitute  for  any  privity  with  the  prom- 
isor, or  the  consideration  of  the  promise,  the  obligation  of  the 
promisee  furnishing  an  evidence  of  the  intent  of  the  latter  to 
benefit  him,  and  creating  a  privity  by  substitution  with  the 
promisor."  In  Brewer  v.  Dyer  (7  Cush.  337)  Bigblow,  J., 
said  that  the  right  of  the  third  person  in  such  a  case  to  enforce 
such  a  promise  "  does  not  rest  upon  the  ground  of  any  actual 
or  supposed  relationship  between  the  parties,  as  some  of  the 
earlier  cases  would  seem  to  indicate ;  nor  upon  the  reason  that 
the  defendant,  by  entering  into  such  an  agreement,  has  impli- 
edly made  himself  the  agent  of  the  plaintiff;  but  upon  the 
broader  and  more  satisfactory  basis,  that  the  law,  operating  on 
the  act  of  the  parties,  creates  the  duty,  establishes  the  privity, 
and  implies  the  promise  and  obligation  on  which  the  action  is 
founded."  To  make  the  promise  to  pay  the  demand  of  the 
third  person  binding,  it  is  not  needful  that  any  property,  real 
or  personal,  should  actually  pass  into  the  hands  of  the  prom- 
isor, as  a  basis  for  his  promise.  There  are  many  cases,  old  and 
recent,  to  be  found  in  the  books,  where  there  was  not  such  a 
basis  for  the  promise.  It  did  not  exist  in  the  case  of  Coster  v. 
Th^  Mayor  (43  N.  Y.  399).  And  the  notion  that  the  right 
of  the  third  party  to  enforce  such  a  promise  depends  solely 
upon  the  doctrine  of  equitable  subrogation,  as  defined  in  Kirig 
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V.  Whitdy  (10  Pai^,  465)  and  Trotter  v.  Hughss  (12  N.  Y.  74), 
has  been  thoroughly  exploded  in  Burr  v.  BeerSy  Godter  y.  The 
MayoTy  Thorp  v.  The  Keokuk  Goal  Go.  and  many  other  cases. 
The  doctrine,  as  broadly  laid  down  in  Lawrence  v.  Fox  and 
Burr  V.  Beer9y  has  been  qualified  in  two  respects:  First, 
where  a  mortgagee  agrees  in  his  mortgage  to  pay  a  prior  mort- 
gage upon  the  same  premises,  such  agreement  cannot  be 
enforced  against  liim  by  the  holder  of  the  prior  mortgage 
{Qwmsey  v.  Bogera^  47  N.  Y.  233) ;  second.  Where  the  gran- 
tee in  a  deed  agrees  to  pay  a  mortgage  or  debt,  for  which  the 
grantor  is  not  liable,  tlie  holder  of  the  mortgage  or  debt  can- 
not enforce  such  agre^nent  against  the  grantee.  (  Vroomom  v. 
Turner  J  supra.)  So  far  as  has  come  to  my  notice,  these  are 
the  only  qualifications  which  have  thus  far  been  made  in  this 
State  to  the  doctrine  stated ;  and  they  do  not  apply  to  this 
case. 

But  it  is  said  that  if  Fuller,  the  grantor  of  Mrs.  Leavitt,  had 
paid  plaintifia'  mortgage^  or  had  taken  and  held  it,  and  then 
sued  her  upon  her  promise  to  pay  it,  she  could  have  defended 
against  him,  and  hence  that  she  must  have  the  same  defense 
against  the  plaintiffs.  It  is  undoubtedly  true  that  if  Fuller  in 
such  case  had  sued  her,  she  could  have  defended,  not  on  the 
ground  of  a  failure  of  consideration,  because  there  was  no  such 
failure,  as  we  have  above  shown,  but  upon  the  ground  that  she 
had  a  counter-claim,  alleging  it,  for  a  breach  of  the  covenants 
contained  in  his  deed,  for  at  least  the  full  amount  of  the  mort- 
gage. Here  she  has  not  set  up  such  a  counter-claim,  or  any 
counter-claim.  She  simply  alleged  in  her  answer  that  Fuller 
had  no  title  when  he  conveyed  to  her*  and  that  Mr.  and  Mrs. 
Fisher  conveyed  to  Fuller  by  deed  with  full  covenants,  and 
that  she  has  been  evicted  by  paramount  title.  These  facts  do 
not,  as  I  have  before  made  apparent,  show  a  failure  of  consid- 
eration, or  constitute  any  defense  to  the  action.  If  she  had 
alleged  her  counter-claim  for  the  breach  of  the  covenants,  the 
plaintifiE9  might  have  been  able  to  show  that  such  covenants  had 
been  in  some  way  discharged  or  satisfied,  or  that  there  was 
some  other  answer  to  a  claim  for  a  breach  thereof.    She  failed 
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not  only  to  allege  her  counter-claim  for  the  breach  of  the  cove- 
nants which  she  held,  but  th6  Bole  ground  upon  which  judg- 
ment was  given  for  her  at  the  Special  Term  was  a  failure  of 
the  confiideration  for  her  promise  to  pay  the  mortgage. 

But  I  am  of  opinion  that  Mrs.  Leavitt  did  not  have  the  same 
defense  against  the  plaintiffs  which  she  would  have  had  if  the 
action  had  been  by  Fuller.  They  do  not  take  their  cause  of 
actioa  by  assignment  from  Fuller,  so  that  it  would  be  affected 
with  any  equities  existing  between  her  and  Fuller.  Their  only 
relation  to  Fuller  was  that  of  creditors,  and  that  relation  brings 
them  into  privity  with  Mrs.  Leavitt,  so  that  they  can  adopt  her 
promise  made  for  their  benefit.  As  said  in  some  of  the  decided 
cases,  they  are  in  the  same  position  as  they  would  have  been  if 
Fuller  had  assumed  to  act  as  their  agent  in  obtaining  this 
promise,  and  they  had  then  adopted  his  acts.  The  person 
making  the  promise,  in  such  a  case,  thereby  becomes  the  prin- 
cipal debtor,  and  his  grantor  remains  a  mere  surety  for  him. 
And  it  was  never  heard  that  the  principal  debtor,  when  sued 
by  his  creditor  upon  his  promise,  can  bring  into  the  litigation, 
for  the  purpose  of  defeating  or  diminishing  the  claim  of  his 
creditor,  equities  or  counter-claims  which  he  holds  against  his 
surety  for  the  same  promise.  But  the  contract  of  assumption 
must  be  a  valid  one,  binding  as  between  the  promisor  and 
promisee,  and  the  promisor  may  undoubtedly  make  any  de- 
fense based  upon  the  invalidity  of  the  contract,  when  sued  by 
the  third  party,  which  he  could  interpose  to  an  action  based  on 
the  contract  brought  by  the  promisee.  He  may  show  that  the 
contract  was  obtained  by  fraud  or  mistake,  or  that  for  any 
other  reason  it  never  bound  him.  But  he  can  go  no  further. 
Where  a  valid  contract  to  pay  the  third  party  is  made,  the  debt 
becomes  his,  and  he  must  pay  it  as  the  primary  debtor.  His 
promise  to  pay  is  not  collateral  to  the  obligation  of  the  prom- 
isee, but  is  an  original  promise,  and  need  not  even  be  in 
writing ;  and  according  to  many  authorities  in  this  State,  the 
promisee  could  not  release  him  from  his  promise,  after  the 
promise  has  once  become  binding.  So  thoroughly  does  the 
grantee,  who  has  assumed  a  mortgage,  become  the  principal 
SicKELS  —  Vol,  XL.        6 
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debtor,  that  if  he  should  take  an  assignment  of  the  mortgage, 
it  woidd  at  onoe  become  merged  in  his  legal  estate ;  and  if  the 
moHgagee  should  grant  an  extension  of  time  of  payment  to 
the  grantee,  it  would  release  the  mortgagor  as  surety.  (  Thomas 
V.  Dichinaonj  12  N.  T.  364  ;  Ricard  v.  Sanderson^  41  id. 
179 ;  Douglass  v.  WdU^  18  Hun,  88  ;  Hartley  v.  Harrison^ 
24  N.  Y.  170 ;  Gamsey  y.  Rogers,  47  id.  242 ;  Thomas  on 
Mortgages,  183  ;  Jones  on  Mortgages,  §  740  et  seq.)  In  Bene- 
dict V.  Hunt  (32  Iowa,  27),  it  was  held  a  good  defense  to  a 
claim  for  a  deficiency  judgment  upon  the  foreclosure  of  a 
mortgage  assumed  by  a  grantee,  that  the  grantor  had  no  title 
to  the  property,  and  that  his  representations  respecting  the 
same  were  false  and  fraudulent,  and  that  the  grantee  was  in- 
duced thereby  to  assume  the  payment  of  the  mortgage.  Here 
there  is  no  allegation  or  claim  by  Mrs.  Leavitt  of  any  fraud. 
In  Flagg  v.  Hunger  (9  N.  Y.  483),  where  it  is  said  in  sub- 
stance by  Pabkbb,  J.,  that  the  holder  of  a  mortgage  assumed 
can  avail  himself  of  no  right  beyond  what  the  grantor  would 
have  had  against  the  grantee,  and  that  if  the  grantor  could  en- 
force no  claim  against  the  grantee,  the  mortgagee  has  none  ;  the 
language  used  had  reference  to  a  case  where  the  defense 
claimed  by  the  grantee  was  founded  upon  the  very  terms  of 
the  contract  by  which  he  assumed  payment  of  the  mortgage. 

It  is  further  contended,  that  in  this  action  to  foreclose  this 
mortgage  there  can  be  no  judgment  for  any  deficiency  against 
Mrs.  Leavitt,  because  herfe  there  can  be  no  sale  under  the  fore- 
closure which  will  convey  any  title  against  the  heirs  of  Howell. 
This  contention  is  not  well  founded.  If  it  were,  it  would  fol- 
low that  there  could  be  no  judgment  for  a  deficiency  in  the 
case  of  any  foreclosure  where  there  was  an  outstanding  para- 
mount title  which  could  not  be  affected  by  the  foreclosure ;  and 
in  all  cases,  a  party  against  whom  a  deficiency  judgment  was 
claimed  could  defeat  such  a  judgment  by  showing,  if  he  could, 
such  a  paramount  title.  There  is  no  authority  for  such  a  con- 
tention. Here  all  the  persons  who  could  properly  be,  were 
made  parties  defendant.  The  heirs  of  Howell,  holding  a  para- 
mount title  older  than  and  superior  to  the  mortgage,  could  not 
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properly  be  made  parties,  and  their  title  is  wholly  unaffected 
by  the  mortgage  and  could  not  be  cut  off  by  its  foreclosure. 
The  action  in  such  cases  must  proceed  to  judgment,  and  there 
must  be  a  sale,  and  the  purchaser  will  get  such  a  title  as  a  quit- 
claim deed  signed  by  the  parties  would  give  him.  The  action 
cannot  be  defeated  by  proof  that  no  title  would  in  fact  be  con- 
veyed ;  and  if  but  a  nominal  amount  should  be  realized,  there 
must  be  judgment  for  the  deficiency  against  parties  liable 
therefor. 

I  am,  therefore,  of  opinion  that  the  order  of  the  General 
Term  was  right,  and  that  it  should  be  affirmed,  and  judgment 
absolute  ordered  against  the  appellant,  with  costs. 

All  concur  with  Andrews,  J.,  except  Folgeb,  Ch.  J.,  and 
Earl,  J.,  dissenting,  and  Daniorth,  J.,  not  voting. 
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IIarman  Ackerman,  Appellant,  v.  Elias  Hfnsiokeb  et  al.,      i®    5* 
Executors,  etc.,  Kespondents. 

A  mortgage  given  to  secure  f utare  adyances  or  indorsements  is  valid  ;  It  is 
a  conyeyanoe  within  the  recording  acts,  and  so,  may  be  recorded. 

A  mortgage,  duly  recorded,  given  to  secure  future  indorsements  or  advan- 
ces, has  a  preferepjaBJ^Igr  subsequent  judgments  ^^gahTBtrthe-x&Qxtgftgqr, 
as  weir  as  to  indorsements  or  adVBnces-made^pon  the  faith  thereof  sub- 
sequent to  the  rendition  of  the  judgments,  without  notice  thereof  as  to 
those  previously  made  ;  and  this  without  regard  to  the  question  whether 
the  indorsements  or  advances  were  optional  or  obligatory. 

The  do«;keting  of  a  judgment  is  not,  under  the  registry  laws,  constructive 
notice,  to  the  mortgagee  of  its  existence. 

H  $eems  that  the  record  of  such  a  mortgage  is  notice  to  subsequent  pur- 
chasers and  incumbrancers ;  they  are  put  upon  inquiry  to  ascertain  to 
what  extent  advances  or  indorsements  have  been  made,  and  by  notice 
may  prevent  others  to  their  prejudice. 

Brinkerhoff  v.  Marvin  (5  Johns.  Ch.  820) ;  Lansing  v.  Woodtoorth  (1  Sandf. 
Gh.  48);  Barry  v.  M,  E.  Go,  (id.  280);  Ooodhue  v.  Berrim  (2  id.  680). 
limited. 

Craig  v.  Tappin  (2  Sandf.  Ch.  78),  distinguished. 

Ackerman  v.  Hurmcker  (31  Hun,  58),  reversed. 

(Argued  January  25, 1881 ;  decided  April  19, 1881.) 
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(^  Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  April  6,  1880, 
reversing  a  judgment  in  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee  and  granting  a  new  trial.  I  (Beported  below, 
21  Hun,  53.)  '    '^ 

This  action  was  brought  to  foreclose  a  mortgage  executed 
by  the  defendant  Levi,  upon  lands  situate  in  the  city  of  Syra- 
cuse. Certain  of  the  defendants,  who  were  judgment  credit- 
ors of  the  mortgagor,  answered,  claiming  that  their  judgments 
were  liens  superior  to  the  mortgage,  as  to  a  portion  of  the 
amount  claimed  by  plaintiff  to  be  secured  thereby.  The  facts 
appear  sufficiently  in  the  opinion. 

ComdiuB  E.  Stephens  for  appellants.  The  recording  act 
makes  a  mortgage,  when  recorded,  constructive  notice  to  sub- 
sequent grantees  and  incumbrancers  of  its  terms  and  conditions. 
(3  R.  S.  [5th  ed.]  45,  §  1.)  A  mortgage  made  bona  fide  for  the 
purpose  of  securing  future  debts  expected  to  be  contracted  in 
the  course  of  dealing  between  parties,  is  a  good  and  valid  se- 
curity. (1  Hilliard  on  Mortgages,  317 ;  Jones  on  Mortgages, 
§§  364,  865,  368,  372;  Shirras  v.  Oaig,  7  Cranch,  34;  U.S. 
V.  Hooe^  3  id.  73 ;  Leeds  v.  CatneroTty  3  Sumn.  488 ;  Commer' 
dal  Bk.  v.  Cunningham^  24  Pick.  270 ;  Goddard  v.  Sawyer^ 
9  Allen  [Mass.],  78 ;  TruscoU  v.  King,  6  N.  T.  147 ;  James  v. 
Morey^  3  Cow.  292 ;  Brinkerhqff  v.  Lansing^  4  Johns.  Ch.  73 ; 
FasseU  v.  Smith,  23  N.  T.  252,  258 ;  BraokeU  v.  Sears,  15 
Mich.  244;  Seaman  v.  Fleming,  7  Rich.  [S.  C]  Eq.  283; 
Oarher  v.  Henry,  6  Watts  [Penn.],  57 ;  Crane  v.  Dunning,  7 
Conn.  387 ;  McDaniels  v.  CoLvin,  16  Vt.  300 ;  Ward  v.  Cooke, 
17  N.  J.  Eq.  93;  Bk.  of  Vtioa  v.  Finch,  8  Barb.  Cb.  293; 
Robinson  v.  WiUiams,  22  N.  T.  380 ;  Stuyvesant  v.  Hall,  2 
Barb.  Ch.  151,  158;  Talmadgey.  Wilgers,  4  Edw.  Ch.  239, 
note;  Howard  Ins.  Co.  v.  Ealsey,  8  N.  T.  271 ;  Wheelwright 
V.  Depeyster,  4  Edw.  Ch.  232 ;  King  v.  Mc  Vicker,  3  Sandf . 
Ch.  192.)  A  judgment  subsequent  to  a  mortgage  stands  on  no 
better  footing  than  a  junior  mortgage.  {Thomas  v.  ^dsey,  30 
Barb.  268;  Towngs  v.  Wilson,  27  N.  Y.  351;  Thruscotty. 
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King^  6  id.  161,.  162;  Zandng  y.  Woodworthj  1  Sandf.  Ch. 
43,  46 ;  Ooodhue  v.  Berrien^  2  id.  680.)  A  prior  mortgage  is 
affected  only  by  actaal  notice  of  a  sabsequent  mortgage,  and 
not  by  constructive  notice  from  the  recording  of  the  second 
mortgage.  (Jones  on  Mortgages,  §  372 ;  McDanieh  v.  Colovriy 
16  Vt.  300;  Trmcott  v.  Emg^  6  Barb.  346;  S.  O,,  6  N.  T. 
166;  Robinson  v.  Williams^  22  id.  387;  Nelson  v.  Boyce^ 
7  J.  J.  Mareh.  [Ky.]  401 ;  11  Am.  L.  Eeg.  [N.  S.]  273 ;  Ladue 
V.  Detroit^  eto.^  Railway  Co.^  13  Mich.  380.)  If  a  mortgage 
contains  enough  to  show  a  contract  between  the  parties,  that  it 
is  to  stand  as  a  security  to  the  mortgagee  for  such  indebtedness 
as  may  arise  from  the  future  dealings  between  the  parties,  it  is 
sufficient  to  put  a  purchaser  or  incumbrancer  on  inquiry,  and 
^  if  he  fails  to  make  it  he  is  not  entitled  to  protection  as  a  hona 
fde  purchaser.  (Jones  on  Mortgages,  §  373;  WiizinsTd  v. 
Evevmcm^  51  Mi^.  841,  845.)  Such  mortgage  is  good  for  ad- 
vances made  after  a  subsequent  mortgage  or  sale,  if  made  in 
good  faith,  without  notice.  {Gordon  v.  Graham^  2  Eq.  Cas. 
Ab.  578 ;  Burdett  v.  Clay^  8  B.  Monr.  287 ;  Nelson  v.  Russell, 
13  Ind.  494,  535;  King  v.  McVicker,  3  Barb.  Ch.  208; 
Frye  v.  Bank,  11  HI.  381.)  It  is  not  even  necessary  that 
the  mortgage  should  express  on  its  face  that  it  is  given  to 
secure  future  advances.  {Collins  v.  Carlisle,  13  111.  254; 
Barst  V.  Gale,  83  id.  136;  Bank  of  Utica  v.  Finch,  3  Barb. 
Ch.  293;  Mvaray  v.  Barney,  2  Sandf.  Ch.  78;  Wescott  v. 
Gunn,  4t  Duer,  107;  Walker  v.  Snediker,  Hoffman's  Ch. 
145;  Tovmsend  v.  Empi/re  Stone  Dressing  Co.,  6  Duer,  208 ; 
Foster  v.  Reynolds,  38  Mo.  553 ;  Griffin  v.  N.  J.  Oil  Co.,  11 
N.  J.  Eq.  49 ;  James  v.  Brown,  11  Mich.  30.)  Plaintiff  had 
the  right  to  apply  a  portion  of  the  payments  made  by  Levi 
upon  his  unsecured  claims.   {Thomas  v.  Kdsey,  30  Barb.  274.) 

George  Bwrrovr  for  respondents.  As  to  all  indorsements 
made  by  the  plaintiff  after  the  docketing  of  the  judgments 
respectively,  he  was  a  subsequent  incumbrancer  and  charge- 
able wiih  notice.  {Brinkerhoff  v.  Ma/rvin,  5  Johns.  Ch. 
820,  327;  James  v.  Johnson,  6  id.  417,  429;  La/nsmg  v. 
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Woodioorth^  1  Sandf .  Ch.  43 ;  Bwrry  v.  MerchcmU?  Exch.^ 
etc.y  id.  280;  Oraig  v.  Tcyppcm,  2  Sandf.  Ch.  85;  Goodhue 
V.  Berrien^  id.  630 ;  Eobinson  v.  WiUiams^  22  N.  Y.  380 ; 
HaU  V.  Crouse^  13  Hun,  557;  4  Kent's  Com.  175,  and  note  3 
[llth  ed.] ;  Spador  v.  LawloTy  17  Ohio,  371 ;  Ter  Hoven  v. 
Kern,  2  Barr  [Penn.  St.],  96 ;  Lad^  v.  Detroit  &M.  JH.  R.  Co., 
13  Mich.  380.;  Parmenter  v.  Gillespie,  9  Penn.  St.  86; 
McZure  v.  Romom^  52  id.  458 ;  Pa/rker  v.  Jacoby,  3  Trant. 
300;  BoeweU  v.  Good/voin,  31*  Conn.  74;  Ha/rUey  v.  KeUin, 
45  Penn.  St.  49 ;  Hubba/rdy,  8a/oage,  8  Conn.  215,  etc. ;  id.  37 ; 
7  id.  387 ;  Kramer  v.  Fwrmer^  Bk.  of  Ohio,  16  Ohio,  253 ; 
jffemA;  of  Montgomery^ e  Appeal,  36  Penn.  St.  170  ;  Collins  v. 
Carlisle,  13  111.  254;  3  Am.  L.  Eeg.  92,  etc. ;  Thomas  on 
Mortgages,  61,  62 ;  Ketcham  v.  Wood,  10  Weekly  Dig.  453 ; 
Craig  v.  Tappam,,  2  Sandf.  Ch.  85.)  A  mortgage  does  not  pass 
any  estate  in  the  land.  It  is  simply  a  security  for  a  debt,  and 
no  more  than  a  judgment.  (11  Johns.  534 ;  16  id.  254 ;  19  id. 
325  ;  5  Wend.  603  ;  2  Paige,  68 ;  3  Barb.  306  ;  27  id.  503 ;  3 
Den.  232.) 

I  Andrews,  J.  The  mortgage  from  Levi,  to  the  plaintiff,  was 
given  to  secure  the  mortgagee,  for  any  indorsements  he  had 
made,  or  should  thereafter  make,  for  the  mortgagor,  or  the 
firm  of  Levi  &  Miller,  to  the  amount  of  $6,000.'  it  was  dated 
May  2,  1874,  and  was  recorded  May  3,  1874.*^  The  first  in- 
dorsement was  made  May  7,  1874,  and  the  last  October  16, 
1874.  The  plaintiff  has  been  compelled  to  pay  the  indorsed 
paper,  and  has  advanced  for  that  purpose  the  sum  of  nearly 
$5,000,  over  and  above  all  payments  made  by  the  mortgagor. 
This  action  is  brought  to  foreclose  the  mortgage,  and  the  only 
controversy  relates  to  the  priority  of  lien  as  between  the  mort- 
gagee and  judgment  creditors  of  the  mortgagor,  whose  judg- 
ments were  obtained  subsequent  to  the  mortgage,  but  prior  to 
the  indorsement  by  the  plaintiff,  of  some  of  the  notes,  which 
enter  into  and  form  a  part  of- the  mortgage  debt. 

The  question  is  whether  the  mortgage  is  a  paramount  lien 
to  the  judgments,  as  to  that  part  of  the  mortgage  debt,  arising 
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out  of  indorsements  made  after  the  judgments  were  docketed.  I 
It  is  not  claimed  that  the  plaintiff  had  actual  notice  of  the 
judgments  when  he  indorsed  the  paper,  and  it  is  found  by  the 
referee  that  he  never  had  personal  notice  or  knowledge,  or  any 
notice  of  their  existence,  until  after  all  the  indorsements  had 
been  made.  The  judgments  were  docketedjn  the  county  where 
the  mortgaged  premises  were  situated.  Ilf  the  docketing  of 
the  judgments  was  constructive  notice  to  the  plaintiff  of  their 
existence,  then  he  had  notice  of  the  judgments ;  otherwise  he 

tdnonej 
There  is  no  question  as  to  the  validity  of  mortgages  to  secure 
future  advances  or  liabilities.  They  have  become  a  recognized 
form  of  security.  Theip  frequent  use  has  grown  out  of  the 
necessities  of  trade,  and  their  convenience  in  the  transactions  of 
business.  They  enable  parties  to  provide  for  continuous  deal- 
ings, the  nature  or  extent  of  which  may  not  be  known  or  an- 
ticipated at  the  tim6,  and  they  avoid  the  expense  and  incon- 
venience of  executing  a  new  security,  on  each  new  transaction. 
It  is  well  known  that  such  mortgages  are  constantly  taken  by 
banks,  and  bankers,  as  security  for  final  balances,  and  banking 
facilities  are  extended,  and  daily  credits  given,  in  reliance  upon 
them.  Mortgages  for  future  advances  have  sometimes  been 
regarded  with  jealousy,  but  their  validity  is  now  fully  recog- 
nized and  eQtAhlished^  (Bank  of  Utica  v.  Finch^  3  Barb. 
Oh.  294;  TmacoU-^Kmg,  6  N.  T.  147;  Robi/nson  v.  WiU 
Ucums^  22  id.  380 ;  Shirrcts  v.  Caig^  7  Cranch,  34 ;  La/u>rence 
V.  TuckeTy  23  How.  [U.  S.]  14;  Zeeds  v.  Cameron^  3  Sumn. 
492.) 

I  There  can  be  no  doubt,  therefore,  that  the  mortgage  in  this 
case,  as  between  the  parties  to  it,  is  a  valid  security  for  the 
plaintiff's  debt.  It  is  equally  clear  that  to  prefer  an  interven- 
ing incumbrance  over  the  claim  of  the  plaintiff,  would  violate 
the  understanding  of  the  parties  to  the  mortgage,  at  the  time  it 
was  executed,  for  the  plain  intention  was,  that  the  interest  of 
the  mortgagor  in  the  land,  as  it  existed  when  the  mortgage  was 
given,  should  be  bound  as  security  for  all  liabilities  which  the 
plaintiff  might  incur  as  indorser,  upon  the  faith  of  the  mort- 
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gage.  It  coiild  not  have  been  intended  that  the  plaintiff  should 
be  deprived  of  any  part  of  the  security  of  the  mortgage,  for  any 
part  of  the  indorsed  paper.  It  would  have  been,  a  clear  breach 
of  good  faith  on  the  part  of  the  mortgagor,  if  he  had,  without 
notice  to  the  mortgagee,  voluntarily  incumbered  the  land  by 
liens  having  priority  of  the  mortgage,  and  then  applied  to  the 
plaintiff  for,  and  procured  further  indorsements. 

If  the  judgments  have  a  preference  over  the  plaintiff's 
mortgage,  as  to  indorsements  made  after  the  judgments  were 
docketed,  it  must  result  from  some  superior  equity  of  the 
judgment  creditors,  or  from  the  effect  of  docketing  the  judg- 
ments, as  constructive  notice  to  the  plaintiffs  of  their  exist- 
ence. '  The  authorities  are  dear  to  the  point,  that  upon  gen- 
eral principles  of  equity,  no  such  preference  can  be  claimed. 
In  Gordon  v.  Qrahxmi  (2  Eq.  Cas.  Abr.  598)  Lord  Chancellor 
CowPBB  is  reported  to  have  held  that  a  first  mortgagee,  in  a 
mortgage  covering  future  advances,  has  priority  not  only  for 
what  may  be  due  to  him  at  the  time  of  a  second  mortgage,  but 
also  for  advances  made  by  him  after  notice  of  the  second  mort- 
gage. This  case  was  doubted  in  England,  as  to  the  point 
repoi*ted  to  have  been  decided,  that  the  firet  mortgagee  was 
entitled  to  a  preference  for  advances  made  after  notice  of  the 
second  mortgage,  and  in  HojMnson  v.  EoU  (9  H.  L.  Cas.  514:) 
this  doctrine  was  overruled?but  the  court  distinctly  recog- 
nized and  affirmed  the  doctrine,  that  the  first  mortgagee  was  pro- 
tected as  to  advances  made  after  the  second  mortgage  without 
notice.  The  case  of  Shirras  v.  Caig  (7  Oranch,  34),  is  a  leading 
case  in  this  country  upon  this  point,  j  The  mortgage  in  that 
case  was  executed  to  secure  existing  debts  and  future  advances. 
The  mortgagors  subsequently  conveyed  the  equity  of  redemp- 
tion to  the  defendants,  who  were  honafide  purchasers  without 
notice  of  the  plaintiffs'  mortgage,  and  one  of  the  questions 
was,  whether  the  mortgagees,  who  had  made  advances  to  the 
mortgagors  on  the  faith  of  the  mortgAge,  after  they  had  con- 
veyed to  the  defendants,  but  without  notice  of  their  title, 
could  enforce  the  mortgage  for  such  advances,  and  it  was  held 
that  they  could,  Mabshall,  Ch.  J.,  saying,  that  the  mortgage 
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Stood  as  security  for  ^^  the  payment  of  debts  still  remaining 
due  to  them,  which  were  either  due  at  the  date  of  the  mort- 
gage or  were  afterward  contracted  upon  its  faith,  either  by 
advances  actually  made,  or  incurred,  prior  to  the  receipt  of 
actual  notice  of  the  subsequent  title  of  the  defendants.^'  The 
effect  of  the  registry  laws  was  not  involved,  and  the  case  was 
decided  upon  the  general  equities.  The  advances  in  Shvrraa 
V.  Caig  were  optional ;  that  is,  the  mortgagees  were  not  bound 
to  make  them ;  and  the  same  is  true  of  the  advances  in  Gor- 
don, V.  Orahanh.  Shirras  v.  Caig  has  been  frequently  cited 
with  approval  by  the  courts  in  this  State,  and  its  authority,  so 
far  as  I  know,  has  not  been  questioned.  {Brinherhoff  v. 
Marvin,  5  Johns.  Ch.  320;  Grijm  v.  Burtnett,  4  Edw.  Ch. 
673 ;  TruscoU  v.  Kmg,  supy^a  ;  Rohinaon  v.  WiUiams,  22  N. 
Y.  380.)  It  must,  I  diink,  be  conceded  that,  according  to 
general  principles  of  equity,  the  lien  of  the  plaintiff's  mort- 
gage is  superior  to  the  lien  of  the  judgments,  as  well  for  in- 
dorsements made  prior  to  their  rendition,  as  for  those  subse- 
quently made  without  notice. 

j  It  remains  to  consider  whether,  under  the  statutory  system 
for  the  fegistry  of  liens,  the  docketing  of  the  judgments  was 
constructive  notice  to  the  plaintiffl  If  the  docketing  of  the 
judgments  was  constructive  notice  to  him,  of  their  existence, 
then,  unquestionably,  the  judgments  have  preference  to  the 
plaintiff's  mortgage  as  to  all  advances  subsequently  made. 

The  general  principle  of  construction  of  the  registry  laws 
upon  the  point  of  notice,  is  that  the  registration  of  incum- 
brances is  notice  to  subsequent  incumbrancers  only.  They  are 
prospective,  and  not  retrospective,  in  their  operation.  (Stuy- 
vesant  v.  JlaU,  2  Barb.  Ch.  151 ;  King  v.  Mg  Vickar,  3  Sandf. 
Ch.  192;  Howard  In8.  Co.  v.  UaUey,  8  K  T.  271.)  The 
plaintiff's  mortgage  was  first  made,  and  first  recorded,  and 
regarding  these  facts  only,  the  mortgage  was  the  prior  lien. 
It  is  claimed,  however,  that  the  mortgage  did  not  become  an 
actual  lien  or  incumbrance  xmtil  the  indorsements  were  made, 
and  that  as  to  each  indorsement  it  became  in  effect  a  new 
mortgage,  as  of  the  time  when  such  indorsement  was  made, 
SiCKELS — Vol.  XL.        7 
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and  that  as  to  indorsements  made  subsequent  to  the  docketing 
of  thp  judgments,  the  mortgage  must  be  deemed  a  subsequent 
lien.^  It  is  manifestly  true  that  the  mortgage  did  not  be- 
come an  actual  charge  on  the  land,  so  as  to  be  enforceable 
by  the  plaintiff,  untU  he  had  incurred  liability  as  indorser. 
But  the  plaintiff's  mortgage  was  an  instrument  capable  of 
being  recorded  under  the  statute,  before  any  liability  had  been 
incurred.  It  is  the  general  practice  to  record  mortgages,  and 
docket  judgments,  taken  to  secure  future  advances  and  contem- 
plated liabilities,  before  an  actual  indebtedness  arises.  On 
being  recorded,  the  record  is  notice  to  subsequent  purchasers 
and  incumbrancers,  and  they  are  put  upon  inquiry  and  have 
the  means  of  ascertaining  to  what  extent  advances  have  been 
made,  and  by  notice,  to  prevent  further  advances  to  their  preju- 
dice. \  In  TncaooU  v.  King  (6  N.  Y.  147),  judgment  had 
been  entered  on  a  bond  and  warrant  of  attorney  for  $20,000, 
to  secure  existing  and  future  liabilities,  and  Jewett,  J.,  said, 
there  could  be  no  doubt  that  the  judgment  in  its  inception  was 
a  valid  security  upon  the  land  to  the  full  amount,  whether  a 
debt  only  in  whole  or  part  then  existed,  if  it  was  agreed  at  the 
time  that  it  should  be  given  as  an  indemnity  for  advances 
thereafter  to  be  made,  or  such  advances  were  thereafter  made. 
In  Eohinson  v.  WiUiama  (22  N.  T.  386),  a  mortgage  had 
been  executed  to  secure  future  liabilities  of  the  mortgagor  to 
the  HoUister  Bank,  on  paper  which  might  be  discounted  by 
the  bank  for  the  mortgagor.  The  mortgage  was  recorded  on 
the  day  it  was  executed,  and  before  any  liabilities  had  been 
incurred.  Davies,  J.,  in  giving  the  opinion  of  the  court, 
said :  "  The  recording  of  the  mortgage  was  notice  that  the 
HoUister  Bank  had  a  mq^rtgage  on  the  premises,  for  the  pur- 
poses therein  specified."  j  It  does  not,  I  think,  aid  the  argument 
for  the  judgment  creditors,  that  the  plaintiff  had  no  claim  on 
the  land  for  the  indorsements  in  question,  until  after  the  dock- 
eting of  the  judgments,  or  that  by  our  law  a  mortgage  is  a 
mere  lien  or  security,  and  not  a  title.  The  mortgage  when 
executed  was  a  conveyance  within  the  recording  act,  and  the 
plaintiff  was  entitled  to  put  it  upon  record.    It  was  a  potential 
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Hen  for  its  full  amount,  of  which  subsequent  purchasers  or  in- 
cumbrancers had  notice?^  They^  were  informed  by  the  record 
of  the  existence  of  a  bond  containing  the  condition  upon  which 
tiie  mortgage  was  given,  and  tlirongh  that  of  the  agreement  be- 
tween the  parties,  that  the  interest  of  the  mortgagor  in  the 
land,  as  it  existed  at  the  date  of  the  mortgage,  was  pledged 
for  any  indorsements  which  the  plaintiff  might  make,  up  to  the 
limit  fixed  ;  for  this,  as  we  have  said,  was  the  plain  reading  of 
the  transaction.  /  It  would  be  inequitable  to  permit  third  per- 
sons to  deal  witn  the  mortgagee  in  respect  to  the  land,  to  the 
prejudice  of  the  plaintiff's  security,  without  notice  to  him,  or 
to  allow  a  subsequent  purchaseror  incumbrancer,  having  notice 
by  the  record,  to  acquire  a  preference  over  the  mortgage,  for 
indorsements  made  upon  the  faith  of  the  mortgage,  after  the 
second  incumbrance,  in  ignorance  of  the  intervening  lien  or 
title. 

The  question  presented  in  this  case  has  not  been  decided  in 
this  State  by  the  court  of  last  resort.  'In  Brink^hoff  v. 
Marvin  (5  Johns.  Ch.  320),  the  chancellor,  after  referring  to 
.  the  observation  of  the  court  in  LivingsUm  v.  Mclnlay  (16 
Johns.  165),  that  if  it  was  a  part  of  the  original  agreement,  a 
judgment  might  be  entered  as  a  security  for  future  advances 
beyond  the  amount  then  actually  due,  in  like  manner  as  a 
mortgage  may  be  held  as  a  security  for  future  advances,  said  : 
"  The  limitation  to  this  doctrine  I  should  think  would  be,  that 
when  a  subsequent  judgment  or  mortgage  intervened,  further 
advances  after  that  period  could  not  be  covered."  The  remark 
of  the  chancellor  has  been  repeated  in  subsequent  cases. 
{Laming^  Redr^  v.  Woodworth^  1  Sandf .  Ch.  43 ;  Barry  v. 
Mer.  jSb.  Co.,  id.  280  ;  Ooodhm  r.  Berrien,  2  id.  630.)  What 
was  said  by  the  chancellor  in  BrinJcerhqfY.  Ma/rmn  was  un- 
necessary to  the  decision  of  the  case,  but  with  the  qualification 
that  the  first  incumbrancer  had  notice  of  the  intervening  right 
when  the  subsequent  advances  were  made,  the  observation  is 
not  open  to  controYersy.  Neither  in  that,  nor  any  of  the  subse- 
quent eases  referred  to,  was  it  material  to  decide,  whether  the 
record  of  the  subsequent  incumbrance,  was  notice  to  the^ party 
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holding  the  prior  lien,  and  in  none  of  them  was  this  qnestion 
considered.  In  Craig  ^,  Tcuppin  (2  Sandf.  Ch.  78),  it  does  not  ap- 
pear whether  the  first  mortgagee  had  notice  of  the  second  mort- 
gage when  the  subsequent  advances  were  made.  He  knew  that 
the  second  mortgage  was  to  be  given,  and  the  inference  that  he 
knew  of  its  existence  when  the  advances- were  made,  is  not  an 
unreasonable  one.  In  Truscott  v.  King  (6  Barb.  346)  the  Su- 
preme Court  expressly  decided  the  point  involved  in  this  case 
in  accordance  with  the  view  I  have  expressed.  The  judgment 
of  the  General  Term  was  reversed  in  this  court  on  another 
point,  but  one  of  the  judges  who  wrote  an  opinion  for  reversal, 
expressed  his  concurrence  in  the  views '  expressed  by  Judge 
Parkeu  in  the  court  below,  upon  the  point  now  in  controversy. 
(See  opinion  of  Edwards,  J.,  6  N.  T.  166.)  The  adjudications 
in  the  courts  of  other  States  upon  the  question  are  conflicting. 
It  would  not  be  profitable  to  refer  to  them  at  length.  They 
will  be  found  cited  in  Jones  on  Mortgages,  §  364  et  aeg. 

The  doctrine  that  a  party  who  takes  a  mortgage  to  secure 
further  optional  advances,  upon  recording  his  mortgage  is  pro- 
tected against  intervening  liens,  for  adv^ances  made  upon  the 
faith  and  within  the  limits  of  the  security,  until  he  has  notice 
of  such  intervening  lien,  and  that  the  recording  of  the  subse- 
quent lien  is  not' constructive  notice  to  him,  has,  we  think,  beeu 
generally  accepted  as  the  law  of  the  State^  at  least  since  the  de- 
cision in  Trv^cott  v.  King.  It  would  not  be  wise,  under  tlie 
circumstances,  now  to  adopt  the  opposite  view,  even  though 
we  should  regard  it  as  better  supported  by  reason.  It  seems  to 
us,  however,  that  the  doctrine  which  wo  have  affirmed  in  this 
case  ismost  consistent  with  equity,  and  establishes  a  rule  which  is 
reasonable,  and  easy  of  application.  fThe  opposite  rule  imposes 
the  burden  jof  notice  and  vigilance  upon  the  wrong  person. 
The  party  taking  the  subsequent  security  may  protect  him- 
self by  notice,  and  as  is  said  by  Mr.  Jarman  in  his  notes  to 
Bytherwood's  Conveyancing :  ^^  No  person  ought  to  accept  a 
security  subject  to  a  mortgage  authorizing  future  advances, 
without  treating  it  as  an  actual  advancement  to  that  extent." 
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These  views  lead  to  a  reversal  of  the  order  of  the  General . 
Term  and  an  affirmance  of  the  judgment  entered  upon  the  re- 
port of  the  ref  er^^ 

All  concur. 

Order  reversed  and  judgment  affirmed. 


Charlxs  B.  Mobsb  et  al.,  Appellants,  v.  Williah  T.  Mobsb 
et  al.,  Respondents. 

To  oonBtitute  a  Valid  express  trust  it  is  not  necessary  that  the  purpose  of 
the  trust  should  be  stated  in  the  precise  words  of  the  statute ;  it  is  suffi- 
cient if  the  intention  to  create  the  trust  can  be  fairly  collected  from  the 
instrument. 

The  instrument  will  not  necessarily  fail  as  a  trust  because  the  authority 
given  could  be  executed  by  the  creation  of  a  mere  power  in  trust ;  the 
test  is  whether  the  Instrument  confers  upon  the  trustee  the  authority, 
and  is  created  to  accomplish  one  of  the  purposes  mentioned  in  the  stat- 
ute.   (1  E.  8.  728,  §  66.) 

The  wiU  of  S.  gave  five-sixths  of  his  residuary  estate,  which  consisted  of 
a  farm  and  some  personal  property,  to  five  of  his  children  named,  "  to 
be  equaUy  divided  between  them."  The  remaining  one-sixth  he  gave  to 
a  trustee,  in  trust  to  pay  the  interest  thereof  annually  to  E.,  a  son  of  the 
testator,  and,  in  a  certain  contingency,  a  portion  of  the  principal,  and  at 
the  death  of  E.  to  pay  the  "surplus  then  remaining"  to  his  children. 
The  executor,  however,  was  empowercHl  to  sell  the  real  estate  when  and 
in  such  manner  as  he  should  think  proper,  "andlo  rent  and  lease  the 
same  imtil  thus  sold."  In  an  action  for  partition  of  the  farm,  held, 
that  the  will  created  a  valid  express  trust  in  the  executor,  who  took  the 
legal  title,  and  no  estate  therein  vested  in  the  children ;  that  the  power 
to  lease  carried  with  it  the  power  to  receive  the  rents,  and,  although 
there  was  no  express  direction  as  to  the  disposition  to  be  made  of  them, 
the  reaaonable  implication  was  that  they  were  to  go  to  the  persons  bene- 
fieiaUy  interested  in  the  estate;  and  that,  therefore,  partition  was  properly 
denied, 

(Argued  February  9, 1881 ;  dedded  April  19,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt,  in  the  third  judicial  department,  entered  upon  an  order 
made  November  18,  1879,  which  affirmed  a  judgment  in  favor 
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of  defendants^  entered  apon  a  decision  of  the  court,  on  trial 
at  Special  Term. 

This  action  was  brought  for  partition  of  a  farm  situate  in 
Otsego  county,  of  which  Stephen  Morse,  late  of  Butternuts, 
in  that  county,  died  seized. 

The  &ct8  are  sufficiently  stated  in  the  opinion. 

IscMc  S.  Newton  for  appellants.  Under  this  will  the  share 
of  the  executor  in  the  land  in  question  goes  to  him  in  fee-simple 
absolute,  and  the  alleged  power  to  sell  as  executor  does  not 
attach  to  that  share.  {Hetsd  v.  Barber,  69  N.  Y.  7.)  The 
executor,  as  to  his  one-sixth,  has  as  complete  power  to  convey  by 
deed,  or  to  bring  partition,  as  either  of  the  owners  of  the  re- 
maining five-sixths.  {OaUie  v.  Eagle,  65  Barb.  583 ;  Heermans 
V.  Eobinscm,  64  N.  T.  854 ;  2  R  8.  317,  §  1.)  The  devisees, 
or  either  of  them,  could  sell  and  convey,  and  the  purchaser 
would  have  a  fee.  {Hetzel  v.  Barber,  69  N.  Y.  1  ;  Heermans 
V.  Robertson,  64  id.  332,  339 ;  Prentice  v.  Jamssen,  79  id. 
478  ;  14  Hun,  548  ;  Reed  v.  UnderhiU,  12  Barb.  113 ;  Coit(m 
V.  Taylor,  42  id.  580,  581 ;  Garvey  v.  MoDevitt,  72  N.  Y. 
663 ;  The  People  v.  Scott,  8  Hun,  566 ;  1  R.  S.  729,  §  56.) 
To  create  a  trust  and  a  title  as  trustee  there  must  be  some  bene- 
ficiary named  and  trust  declared.  (69  N.  Y.  12-1?.)  Assum- 
ing that  the  devisees  took  title,  there  is  no  adveise  possession 
or  dispute  of  title  to  prevent  partition.  {Scott  v.  Ouey'naey,  60 
Barb.  163;  affirn^ed,  48  N.  Y.  106;  60  Barb.  163 ;  NoOe  v. 
Bamhart,  71  N.  Y.  474 ;  HUchcock  v.  Skinner,  Hoff.  24 ; 
Florence  v.  Hopkins,  46  N.  Y.  186 ;  Kathan  v.  Rockwell,  16 
Hun,  91 ;  Howell  v.  Mills,  7  Lans.  195 ;  Jenkins  v.  Fahey, 
73  N.  Y.  360  ;  Br^oort  v.  Breooort,  70  id.  139.)  The  trustee 
could  bring  partition.  {Gallie  v.  Eagle,  65  Barb.  587 ;  2  R 
S.  317,  §  1.)  Partition  may  be  had  even  though  the  will  con- 
verts the  real  estate  into  personalty.  {Tenney  v.  Stebbins,  28 
Barb.  290 ;  Reed  v.  UnderhiU,  12  id.  113.)  A  court  of  equity 
will  not  allow  a  trustee  of  any  trust,  by  postponing  or  acceler- 
ating a  sale,  to  affect  the  interests  of  successive  oestuis  que  trust. 
{Heermans  v.  Robertsonj  64  N.  Y.  339.) 
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Charge  W.  Hay  for  respondents.  Neithei*  partition  nor 
sale  in  partition  can  be  decreed  among  these  beneficiaries  at 
the  suit  of  any  one  of  them,  with  this  power  of  sale,  and  of 
renting  and  leasing  in  trust,  outstanding  and  undetermined. 
(  Van  Sehuyver  v.  MuLford^  59  N.  T.  426 ;  Prentice  v.  Jans- 
sen,  79  id.  478 ;  Selden  v.  Vermilya,  2  Sandf .  568  ;  Bdldwin 
V.  Humphrey  J  44  N.  Y.  609  ;  SiMwan  v.  SuUivan^  66  id.  37 ; 
Betzel  Y.  Barber,  69  id.  1;  1  R,  S.  737,  §  121 ;  2  R.  S.  [6th 
ed.],  Banks',  1117,  §  142.)  There  is  a  valid  and  legal  general 
power  in  trust,  vested,  outstanding  and  undetermined,  and  the 
purposes  thereof  are  unanswered  and  unattained.  (2  R.  S. 
[6th  ed.],  Banks^  1113,  §  95,  etc.;  Laws  of  1853,  chap.  238  ;  8 
R.  S.  [6th  ed.].  Banks',  60,  §  22  ;  BaUey  v.  Briggs,  56  N.  Y. 
415 ;  RuaaeiU  v.  Btcssell^  36  id.  581 ;  Kinnier  v.  Bogers^  42 
id.  531 ;  Skirmer  v.  Quinrij  43  id.  99 ;  OrUtenden  et  al.  v. 
FairchOd,  41  id.  289;  Bettn  v.  Bette,  4  Abb.  N.  0.  317; 
Yam,  Boskerh  v.  Herricky  65  Barb.  250.)  The  object  and  pur- 
pose of  this  power  of  sale  and  of  renting  and  leasing  is  to 
convert  the  real  estate  into  personalty  for  convenience  of 
distribution,  and  for  purposes  of  distribution  and  to  save 
expense  and  delay  of  partition,  and  that  the  trustee  of  Ed- 
win Morse  should  receive  his  as  money,  and  not  be  bur- 
dened with  the  care  of  an  undivided  interest  in  real  estate,  etc. 
{Maker  y.JBanta,'6Q  K  Y.  468 ;  Kinrder  v.  Rogers,  42  id.  531 ; 
OHMenden  v.  Fairchild^  41  id.  289  ;  MorusriefY.  RoaSy  50  id, 
431, 43d;  Mao'shY.  Wheelef',  2  Edw.  Ch.  156, 159;  Rase,  Adm'r, 
V.  Roberts^  63  N.  Y.  652 ;  Power  v.  Caeaiday^  79  id.  613,  614.) 
It  is  immaterial  whether  the  intent  and  purpose  of  the  power 
appear  by  express  words  declaring  them,  or  from  the  general 
import  of  the  will.  In  either  case  the  intent  and  object  are  to 
be  ascertained  and  observed.  {Fisher  v.  BarUa^  66  N.  Y.  468 ; 
Mwreh  V.  Wheder^  2  Edw.  Ch.  156 ;  Kinnier  v.  Rogers^  42 
N.  Y,  531 ;  Power  v.  Casaiday,  79  id.  602^  614.)  This  power 
of  sale,  and  of  renting  and  leasing,  is  not  inconsistent  with 
any  of  the  prior  provisions  of  the  will.  {Crittenden  et  al.  v. 
Favrchild,4cl^.  Y.  289;  Kinnier  v.  Rogers,  42  id.  531; 
Skinner  v.  Quinn^  43  id.  99.)    By  the  last  will  and  testament 
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of  Stephen  Morse  and  his  death,  this  real  estate  was  equitably 
converted  into  personal  property,  and  so  far  as  this  action  is* 
concerned,  it  is  to  be  treated  as  such.  {Power  v.  CdB^iday^ 
79  N.  Y.  602,  618;  Prmtice  et  al.  v.  Janssen  et  al.,  id. 
478;  Eo88,  AdnCr,  v.  EobertSy  2  Hun,  90;  affirmed,  63 
id.  652;  Fisher  v.  BarUa,  66  id.  468;  Hatch  v.  Bassettj 
52  id.  359 ;  Dodge  v.  Pond,  23  id.  69 ;  Moncrief  v.  Boss  etal., 
50  id.  436 ;  Kinnier  v.  Bogere,  42  id.  531 ;  Crittenden  et  al. 
V.  FavrchUd,  41  id.  289 ;  Hetzd  v.  Barber,  69  id.  1^  Manice 
V.  MamAoe,  43  id.  303 ;  •  Craig  v.  Leslie,  3  Wheat.  663 ; 
Marsh  Y.  Wheder,  2  Edw.  Oh.  156;  Chamberlain  y,  Cham- 
berlavn,  43  N.  Y.  424,  427,  431 ;  Kam^e  v.  Gott,  24  Wend.  641.) 
It  is  immaterial  whether  the  power  of  sale  is  imperative  or 
directory,  or  whether  the  executor  is  simply  authorized  and 
empowered  to  sell.  The  doctrine  of  equitable  conversion 
applies  in  either  case.  {Power  v.  Cassiday,  79  N.  Y.  602, 
613 ;  Dodge  v.  Po7id,  23  id.  69 ;  Boss,  AdmW,  v.  Bahertfi,  2 
Hun,  90 ;  affinned,  63  N.  Y.  652.)  This  equitable  conversion 
took  effect  at  the  death  of  the  testator,  and  this  real  estate  then 
became  money  for  all  intents  and  purposes,  subject  only  to  the 
right  of  all  the  beneficiaries  to  reconvert  into  realty.  {Boss, 
Adm'r,  v.  Boberts,  2  Hun,  90 ;  affirmed,  63  N.  Y.  652 ;  Fisher 
V.  Banta,  69  id.  468  ;  Betts  v.  Betts,  4  Abb.  N.  0.  386,  387 ; 
Xaney.  Gott,' M  Wend.  641,  659,  660;  Craig  v.  Leslie,  S 
Wlieat.  563;  SnelPs  Principles  of  Equity,  169,  171.)  The 
object  and  purposes  of  the  power  being  valid,  and  requiring 
its  due  execution,  there  being  a  conversion,  and  no  reconvert 
sion  having  taken  place,  the  court  will  not  and  cannot  disre- 
gard the  power,  but  must  regard  it  and  treat  this  land  as 
money.  (2  K.  S.  §  142,  art.  3,  part  2,  title  1 ;  Banks'  6th  ed. 
1117,  §142;  Selden  v.  Vermilyea,  2  Sandf.  Ch.  568;  Haioh 
V.  Bassett,  52  N.  Y.  359 ;  Van  Boskirh  v.  Herrick,  65  Barb. 
250 ;  Baldwin  v.  Humphrey,  44  N.  Y.  609 ;  2  Perry  on 
Trusts,  32,  §  511 ;  Hawley  v.  Jarryes,  6  Paige,  485  ;  Arnddx. 
Gilbert,  3  Sandf.  Ch.  556 ;  Mason  v.  Mas<m,  4  id.  623  ;  Bur- 
ner V.  Storm,  1  id.  857 ;  Chamjplin  v.  ChcmipUn,  3  Edw.  Ch. 
671.)    The  authority  to  rent  and  lease  carries  the  authority  to 


1881.]  MoBSB  et  al.  v.  Mobsb  et  aL  57 

Opinion  of  the  Court,  per  Andkrwb,  J. 

collect,  and  a  direction  to  pay  over  is  implied  from  the  terms 
of  the  will  and  the  nature  of  the  trust.  {Oarveyy  Ex,  v.  Mc- 
Divettj  etc.j  72  N.  Y.  656.)  There  is  no  vested  title  in  the 
benefieiaiies  under  this  will.  (2  Bouvier's  Law  Die.  637 ; 
Feame's  Oont.  Rem.  2 ;  Rop.  Leg.  757  ;  Comyn's  Dig.  *'Vest." ; 
Vern.  Ch.  323,  n;  5  Ves.  Ch.  511;  Coke  Litt.  4B;  Ham- 
mond's Nisi  Prius,  151 ;  7  East,  200 ;  1  Ventr.  893 ;  2  Rolie's 
Abr.2.)  This  is  a  valid  express  trust.  (§73  [60],  R.  S.,  Uses  and 
Trusts;  1  R.  S.  728,  §55 ;  Vernon  v.  Vernon,  53  JST.  Y.  351 ; 
Bradley  v.  Amidon,  10  Paige,  235 ;  Samage  v.  Bumliam,  17 
N.  Y.  561 ;  TcMas  v.  Ketohum,  32  id.  319.)  The  plaintiff 
has  not  the  necc^ry  possession  to  enable  him  to  maintain 
partition.  (R.  S.,  §  1,  chap.  5,  part  3,  title  3 ;  3  R.  S.  [6th  ed.] 
Banks',  583 ;  SuUwan  v.  SuUivan,  66  N.  Y.  37 ;  Florence  v. 
Hophms,  46  id.  182 ;  Van  Sohuyver  v.  MuLfordy  59  id.  427 ; 
BrowneU  v.  Brownelly  19  Wend.  307;  Stryker  v.  Lynch,  11 
N.  Y.  Leg.  Obs.  116 ;  Fleet  v.  Dorlamd,  11  How.  Pr.  489.) 

Andrews,  J.  The  Revised  Statutes,  authorize  an  action  of 
paitition  between  persons  who  hold  or  are  in  possession  of  lands, 
etc.,  as  joint- tenants  or  tenants  in  common.  (1  R.  S.  347,  §  1.) 
The  only  right  or  interest  which  tlie  plaintiff,  Charles  D. 
Morse,  claims  in  the  land  sought  to  be  partitioned,  is  derived 
under  the  will  of  Stephen  Morse.  Unless  he  took  under  the 
will  a  present  estate  in  possession,  in  the  premises  in  question, 
he  cannot  maintain  this  action.  {Sullivan  v.  SvUivan,  66  K. 
Y.  37.) 

The  testator  had  six  children,  all  of  whom  survived  him. 
His  real  estate  at  his  death  consisted  of  a  fann  of  about  one 
hundred  and  fifty  acres,  and  he  was  possessed  of  some  per- 
sonal property.  By  his  will,  after  giving  to  two  of  his 
daughters,  his  household  furniture  and  clothing,  and  making 
a  pecuniary  legacy  of  $200,  he  gave  five-sixths  of  his  resid- 
uary estate,  to  five  of  his  children,  as  follows:  "I  will 
and  bequeath  unto  William  P.  Morse,  Eliza  Morse,  Lucy 
Morse,  Stephen  Morse,  Jr.  and  Charles  D.  Morse,  five-sixths  of 
all  the  residae  and  remainder  of  all  my  estate,  both  real  and  per- 
SicKBLS  —  Vol.  XL.        8 
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sonal,  of  every  name  and  nature,  to  be  equally  divided  between 
them."  The  remaining  one-sixth  he  gave  to  a  trustee,  in  trust, 
"  to  pay  over  to  my  son,  Edwin  Morse,  the  interest  of  said  one- 
sixth  part  annually  during  his  natural  life,"  with  authority  to 
the  trustee,  in  a  certain  contingency,  to  pay  to  the  beneficiary 
in  addition,  any  part  of  the  principal,  and  at  his  death,  the  trus- 
tee was  directed  to  pay  the  **  surplus  then  remaining  in  his 
hands  "  to  the  children  of  Edwin,  or  his  heirs.  The  final  clauses 
in  the  will  are  as  follows :  "  I  will,  authorize  and  empower 
my  executor  hereinafter  named,  to  sell  and  convey  by  deed,  any 
and  all  my  real  estate,  at  such  time  and  in  suQh  manner  as  he 
shall  think  it  proper  for  the  interest  of  my  estate,  and  to  rent 
and  lease  the  same  until  thus  sold.  Also,  I  do  hereby  appoint 
my  son,  William  T.  Morse,  executor,"  etc. 

The  testator  died  in  August,  1875.  The  will  was  duly 
proved,  and  letters  testamentary  were  issued  to  the  exec- 
utor. The  executor  subsequently  leased  the  farm,  and  it 
was  in  possession  of  his  tenant  when  this  action  was  com- 
menced. The  plaintiff,  Charles  D.  Morse,  is  one  of  the 
sons' of  the  testator,  and  claims  that  by  the  will,  the  five 
children  of  the  testator  first  mentioned,  and  the  trustee  of 
his  son  Edwin,  took  upon  the  testator's  death,  a  present 
legal  estate  in  the  farm  as  tenants  in  common,  subject 
to  a  bare  power  of  sale  vested  in  the  executor.  If  this 
is  the  true  construction  of  the  will,  the  right  of  the  plaintiffs 
to  maintain  an  action  for  partition,  may  be  conceded.  Au- 
thority given  to  an  executor  to  sell  lands,  unless  accom- 
panied with  a  right  to  receive  the  rents  and  profits,  vests  no 
estate  in  the  executor,  but  the  lands  descend  to  the  heirs  or 
pass  to  the  devisees  of  the  testator,  subject  to  the  execution  of 
the  power.  (2  R.  S,  729,  §  56 ;  4  Kent's  Com.  321 ;  Cfrit- 
tenden  v.  FairchUd^  41  N.  Y.  289 ;  Eetzd  v.  Barber^  60  id. 
1 ;  Prentice  v.  Jansaen^  79  id.  478.) 

But  the  power  of  sale  conferred  upon  the  executor  by  the 
will  of  Stephen  Morse,  is  accompanied  with  an  authority  to 
rent  and  lease  the  land,  until  the  power  shofild  be  exercised.  If 
this  constituted  a  valid  express  trust  within  the  Revised  Stat- 
utes, then  the  whole  ^tate  vested  in  the  executor,  subject  only 
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to  the  execution  of  the  trust,  and  the  children  of  the  testator 
took  no  estate  or  interest  in  the  lands,  but  may  enforce  the 
performance  of  the  trust-  in  equity.  (1  E.  S.  729,  §  60.)  A 
trust  to  sell,  mortgage  or  lease  lands,  for  the  benefit  of  legatees, 
or  to  receive  the  rents  and  profits  of  lands,  and  apply  them 
to  the  use  of  any  person,  during  the  life  of  sucTi  person,  or  for 
any  shorter  period,  ai'e  among  the  express  trusts  authorized 
by  the  statute.     (1  R.  S.  728,  §  55.) 

It  is  clear  that  the  power  of  sale  in  the  will  in  question,  was 
conferred  for  the  purpose  of  conversion,  and  with  a  view  to  the 
distribution  of  the  proceeds  of  the  sale  of  the  land  among  the 
testator^s  children.  This  is  not  expressly  declared,  but  the 
prior  gift  of  the  whole  residuary  e8t3»te  to  them,  followed  by 
the  power  of  sale  to  the  executors,  permits  of  no  other  infer- 
ence. {Fisher  v.  jBanta,  66  N.  Y.  468 ;  Mo/rsh  v.  Wheder^ 
2  Edw.  Ch.  156  ;  Kinnier  v.  Rogers,  42  N.  Y.  531.)  The  di- 
rection to  sell  was  imperative,  and  operated  in  equity  as  a  con- 
version of  the  land  into  money.  It  was  the  intention  of  the  tes- 
tator, that  the  beneficiaries  should  receive  their  respective  inter- 
ests in  money,  and  not  in  land.  The  real  estate  consisted  of  a 
farm,  which,  as  is  found  in  the  case,  cannot  bo  actually  partitioned 
without  impairing  the  value  of  the  property.  It  may  well  be 
inferred,  that  the  testator  knew  this,  and  that  his  purpose  in 
conferring  a  power  of  sale  on  the  executor,  was  to  avoid  a  sacri- 
fice of  the  property,  and  the  delay  and  expense  of  partition  pro- 
ceedings. In  the  meantime,  and  until  a  sale  should  be  effected, 
he  empowered  the  executor  to  rent  or  lease  the  land.  There 
is  no  express  direction  in  th  will  as  to  the  disposition  to  be 
made  by  the  executor  of  the  rents  received.  But  the  reason- 
able inference  and  implication  is,  that  they  are  to  go  to  the 
persons  beneficially  interested  in  the  estate.  {Moncrief  v. 
Boss,  60  N.  Y.  431.)  Nor  does  the  will  expressly  authorize 
the  -executor  to  receive  the  rents  and  profits  of  the  land  until 
sale.  But  the  power  to  rent  and  lease  the  land  carries  with 
it  and  includes  the  power  to  receive  the  rents  accruing  from 
its  execution. 

We  are  of  opinion  that  the  will  created  a  valid  express  trust 
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in  the  executors,  tiiider  the  Revised  Statutes,  to  sell  lands  for 
the  benefit  of  legatees,  under  the  second  subdivision  of  section 
55,  before  dted,  and  that  the  children  of  the  testator  took  no 
title  or  estate  in  the  land.  To  constitute  a  valid  express 
trust,  it  is  not  necessary  that  the  purpose  of  the  trust  should 
be  stated  in  the  precise  words  of  the  statute.  It  is  undoubt- 
edly necessary  to  a  valid  trust  under  the  statute,  that  the 
trust  shall  be  declared  in  the  will,  or  other  instrument,  by 
which  it  is  created.  But  no  particular  formula  of  words, 
need  be  used.  It  is  not  essential  that  the  words  ^* trust" 
or .  "  trustee "  should  be  used,  or  that  there  should  be  a 
direct  devise  in  tenns  to  the  trustee,  or  that  the  authority  to 
receive  the  rents  and  profits,  should  be  conferred  in  express 
language.  It  is  sufficient  if  the  intention  to  create  a  trust  un- 
der the  statute,  can  be  fairly  collected  from  the  instrument,  and 
what  is  implied  from  the  language  used,  is,  as  in  other  instru- 
ments, deemed  to  be  expressed.  Nor  will  the  instrument  neces- 
sarily fail  as  a  trust,  because  the  authority  given  could  be  exe- 
cuted by  the  creation  of  a  mere  power  in  trust.  The  test  is 
whether  the  instrument  confers  upon  the  trustee  an  authority 
in  respect  to  the  land,  and  the  power  is  conferred  to  accomplish 
one  of  the  purposes  mentioned  in  the  fifty-fifth  section  of  the 
statute.  (  Verrum  v.  Vernon,  53  N.  Y.  351,  and  cases  cited.) 
The  residuary  clause  of  the  will  includes  both  real,  and  per- 
sonal estate,  as  the  subject  of  the  gift.  But  the  whole  will  is 
to  be  construed  together  to  determine  its  meaning;  and  taking 
the  language  of  the  residuary  clause  in  connection  with  the 
power  conferred  upon  the  executors,  we  think  the  true  meaning 
is,  that  his  children  are  to  have  the  proceeds  of  his  real  estate 
arising  upon  a  sale  under  the  power. 

The  case  of  Brewster  v.  Striker  (2  N.  Y.  19)  tends  to  sustain 
the  construction  we  have  given  to  the  will  in  question.  In 
that  case  there  was  in  the  first  clause  of  the  will,  a  direct 
devise  of  the  land  to  the  three  grandchildren  of  the  testator 
and  their  heirs.  But  this  was  followed  by  a  direction  that  it 
should  not  be  sold  or  alienated,  and  the  executors  were  empow- 
ered to  lease  and  rent  the  land,  and  pay  over  the  rents  and 
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profits  annually  to  his  heirs,  etc.  The  court  held,  upon  a  con- 
struction of  the  whole  will,  that  notwithstanding  the  direct  de- 
vise to  the  grandchildren,  the  executors  by  implication  took  the 
legal  estate  during  the  lives  of  the  grandchildren,  and  that  the 
grandchildren  took  no  legal  estate  whatever.  The  case  of 
Brewster  v.  Striker ^  arose  under  a  will  made  prior  to  the  Re- 
vised Statutes ;  but  the  legal  estate  implied  in  the  executors, 
from  the  power  of  management  and  control,  and  the  right  to 
receive  the  rents  and  profits,  according  to  the  principles  of  the 
common  law,  would  now,  under  similar  circumstances,  by  force 
of  the  statute,  vest  the  legal  title  in  the  executors  as  an  ex- 
press tinist. 

There  was  no  reconversion  from  personalty  into  realty  in  the 
case  now  before  us,  by  parties  represenjfcing  the  whole  beneficial 
interest.  The  object  of  the  testator  would  be  frustrated  by 
allowing  a  part  of  the  beneficiaries  to  bind  the  others  and  com- 
pel a  sale,  by  an  election  to  reconvert  their  particular  shares. 
{Hetzel  V.  Barher^  69  N.  Y.  1 ;  EoUoway  v.  Raddiffe^  23 
Beav.  163;  Craig  y.  Leslie^  3  Wheat.  577;  Snell's  Prin.  of 
Eq.  169-171.) 

The  judgment  denying  partition  in  this  case  should  be  sus- 
tained, on  the  ground  that,  by  the  true  construction  of  the  will, 
the  executors  took  the  legal  estate  in  the  farm  in  question,  and 
that  no  estate  therein  was  vested  in  the  children  of  the  testator. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


William  L.  Slater  et  al..  Administrators,  etc.,  Eespondents, 
'i),  Hugh  J.  Jewett  as  Receiver,  etc.,^  Appellant. 

The  measure  of  a  maater's  daty  to  liia  servant  is  reasonable  care,  having 
relation  to  the  parties,  the  business  in  which  they  are  engaged,  and  the 
exigencies  which  require  vigilance  and  attention  ;  he  is  not  a  guarantor 
of  the  safety  of  his  servant. 
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The  fact  that  one  employe  apoQ  a  railroad  Is  hired  and  discharged  by  one 
saperior  agent  and  another  bj  another  does  not  affect  the  relation  of  the 
employes  to  each  other  as  fellow-servants. 

A  company  or  individual  operating  a  railroad  has  the  right,  as  regards  em- 
ployes, to  vary  from  the  regular  time-table  in  the  running  of  trains ;  all 
that  is  required  is  due  care  and  diligence  in  giving  notice  of  the  change 
and  in  running  the  train  upon  the  changed  time. 

It  is  not  required  that  the  maitter  should  see  to  it  personally  that  notice  of 
such  a  change  comes  to  the  knowledge  of  all  those  to  be  governed 
thereby.  If  there  is  due  care  and  diligence  In  choosing  competent  per- 
sons to  receive  and  transmit  the  necessary  orders,  a  negligence  by  them 
in  the  performance  of  it  is  a  risk  of  the  employment  that  the  co^mploye 
takes  when  he  enters  the  service.  The  duty  of  the  master  is  performed 
when  he  provides  beforehand  and  makes  known  to  his  servants  rules 
explicit  and  efficient,  which,  if  observed  and  followed  by  all  concerned, 
will  bring  personal  notice  to  every  one  entitled  to  it. 

Wliere  regulations  for  the  running  of  trains  out  of  time,  proper  and  suit- 
able, with  a  view  to  the  safety  of  employes,  are  prescribed,  obedience  to 
these  regulations  by  those  having  charge  of  a  train  is  matter  of  execu- 
tive detail;  and  for  a  disobedience  of  them,  which  causes  injury  to  a  co- 
employe,  the  master  is  not  liable. 

jB  seetM  that  the  courts  may  take  judicial  notice  of  the  way  in  which  the 
great  railways  are  managed  in  the  e very-day  practical  running  of  them, 
t.  e.,  by  overlooking  officers  at  distant  places,  who  by  means  of  the  tele- 
graph are  advised  where  trains  are,  and  direct  their  movements. 

S.,  plaintiffs'  intestate,  was  a  fireman  upon  a  train  running  upon  a  railroad 
operated  by  defendant  as  receiver.  He  was  killed  by  a  collision  between 
his  train  and  another.  It  was  the  custom,  and  was  prescribed  by  the  gen- 
eral regulations  for  the  running  of  trains  on  said  road,  that  when  trains 
were  behind  time  they  should  be  moved  in  accordance  with  special  tele- 
graphic orders  from  the  train  dispatcher,  to  be  communicated  by  the  tele- 
graph operators  receiving  them  to  the  conductor  and  engineer  of  the 
train,  in  the  presence  of  each  other.  An  order  was  so  sent  directing 
where  the  train  which  collided  with  the  train  upon  which  S.  was  should 
meet  the  latter.  The  operator  communicated  it  to  the  conductor  but  not 
to  the  engineer ;  the  conductor,  without  the  authority  or  assent  of  the 
engineer,  signed  the  name  of  the  latter  in  acknowledgment  of  receipt  of 
the  order,  and  the  train  dispatcher  was  advised  that  the  order  had  been 
correctly  delivered.  The  conductor  forgot  to  deliver  the  order  to  the  en- 
gineer, who,  in  ignorance  of  it,  instead  of  waiting  at  the  station  desig- 
nated until  the  other  train  came  up,  proceeded  with  his  train  and  the  col- 
lision occurred.  In  an  action  to  recover  damages  there  was  no  evidence 
but  that  the  operator  and  conductor  were  competent  and  skillful  when 
employed.  It  did  appear  that  defendant's  rules  iind  regulations  were 
well  devised  for  safety,  and  luid  been  in  use  for  a  number  of  years  with- 
~  out  occasioning  any  accident.    EM,  that  the  negligence  was  that  of  feL 
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low-servants  of  the  intestate  in  the  same  common  employment,  for  which 
defendant  was  not  liable. 
FHk6  y,  B.  d  A.B,  R.  Co,  (53  N.T.  549),  FaUerY.  Jew6«(80id.  46),  Cria- 
pin  y.  BabbUt  (81  id.  516),  distingaished. 

(Argaed  January  22, 1881 ;  decided  April  19, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  in  favor  of 
plaintiflfs,  entered  upon  an  order  made  January  6,  1880,  deny- 
ing a  motion  for  a  new  trial  and  directing  judgment  on  a 
verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

John  O.  MiOmrn  for  appellant.  A  master  is  bound  to  use 
ordinary  and  reasonable  care  in  the  selection  of  competent  serv- 
ants, in  furnishing  them  with  suitable  means  and  appliances 
necessary  in  the  business,  and  in  providing  proper  rules  and 
regulations  for  the  conduct  of  the  business  where  such  are 
necessary.  ( Wright  v.  N.  Y.  C.  R.  R,  Co.,  25  N.  Y.  562 ; 
Shearman  &  Redfield  on  Negligence,  §§  90,  92,  93.)  A  mas- 
ter is  always  liable  for  negligence  in  respect  to  such  acts  and 
duties  as  he  is  required  to  perf onn  and  discliarge  as  master, 
without  regard  to  the  rank  or  title  of  the  agent  intrusted 
with  their  performance.  {Laning  v.  iT.  Y,  G,  R.  R.  Co.,  49 
N.  Y.  521 ;  Flike  v.  Boston  R.  R.  Co.,  53  id.  549,  553;  Cris- 
penY.BdbiiU  [Ct.  of  Appeals,  Sept.  21,  1880],  10  K  Y. 
Weekly  Dig.  512.)  The  term  "  fellow-servant "  includes  all  who 
serve  the  same  master,  work  under  the  same  control,  derive 
authority  and  compensation  from  the  same  source,  and  are 
engaged  in  the'  same  general  business,  though  it  may  be  in 
diflPerent  grades  and  departments  of  it.  (Wood  on  Master  and 
Servant,  §435;  FarweU  v.  B.  cfe  W.  R.  R.  Co.,  4  Mete.  49; 
Co(yns  v.S.  db  W.  R.  R,  Co.,  6  Barb.  231 ;  S.  C,  1  Seld.  492; 
Shermcm  v.  R.  dk  S.  Ry.  Co.,  17  K  Y.  153;  Bddt  v.  N. 
Y.  a  R.  R.  Co.,  18  id.  432;  Wright  v.  iT.  Y  C.  R.  R.  Co., 
25  id.  562 ;  Zoning  v.  JV.  Y.  C.  R.  R.  Co.,  49  id.  521 ;  Sam- 
mon  V.  iT.  Y.  dk  Ha/rlem  R.  R.  Co.,  52  id.  251 ;  MaUme  v. 
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Hathcmay,  64  id.  5  ;  Besel  v.  JUT.  T.  C.  cfe  ff.  R,  B.  B.  Co., 
70  id.  171;  SdU&ra  v.  D.  cfe  H.  C.  Co,,  3  Hun,  ZZ^^Moran 
V.  N.  r.  a  (&  B.  E.  B.  B.  Co.,  3  K  Y.  S.  C.  [T. 
&  C]  770;  Bo88  v.  iT.  T.  C.  <&  H.  B.  B.  B.  Co.,  5  Hun, 
488 ;  2  Thompson  on  Negligence,  1034,  1037.)  The  exemp- 
tion of  the  master  extends  to  all  wlio  are  fellow-servants, 
and  not  simply  to  those  who  are  fellow-servants  in  the  same 
department  of  duty.  {FarweU  v.  £.  cfe  TT.  B.  B.  Co.,  4 
Mete.  49;  Coon  v.  Syracuse  cfe  U.  B.  B.  Co.,  1  Seld.  492; 
J^like  V.  B.  <&.  A.  B.  B.  Co.,  53  K  Y.  549,  553 ;  Boldt  v. 
iT.  T.  a  B.  B.  Co.,  18  id.  432, 433  ;  BusseU  v.  Hudson  Bi/v. 
B.  B.  Co,,  17  id.  134 ;  Wright  v.  J}^.  Y.  C,  25  id.  562,  565 ; 
I/ining  v.  N.  T.  C,  49  id.  521,  528 ;  Sherman  v.  B.  <&  S. 
By.  Co.,  17  id.  153;  HofnagU  v.  M  Y.  C,  55  id.  608 ;  Ma- 
lone  V.  Hathaway,  64  id.  5 ;  Lehigh  Valley  Co.  v.  Jones,  86 
Penn.  St.  432 ;  Henry  v.  Staten  IsUmd  B.  B.  Co.,  10  N.  Y. 
Weekly  Dig.  430 ;  Seaver  v.  Boston  B.  B.  Co.,  14  Gray,  466 ; 
OUsharmon  v.  B.  B.  Co.,  10  Gush.  228 ;  Tunney  v.  B.  B. 
Co,,  L.  R,  1  C.  P.  D.  291 ;  Sammon  v.  iT.  Y.  <&  H.  B.  B. 
Co.,  62  N.  Y.  251 ;  Besd  v.  N.  Y.  C.  A  H.  B.  B.  Co.,  70  id. 
171 ;  Oilman  v.  B.  B.  Co.,  10  Allen,  235  ;  Saltersv.  B.  <&  A. 
B.  B.  Co.,  3  Hun,  388 ;  Moran  v.  iT.  Y.  <&  H.  B.  B.  Co., 
3  N.  Y.  S.  C.  [T.  &  C]  770 ;  Hughes  v.  B.  B.  Co.,  49  Miss. 
256 ;  Hutchinson  v.  B.  B.  Co.,  5  Exch.  343  ;  Sherman  v.  B. 
cfe  aS:  By.  Co.,  17  N.  Y.  153;  2  Thompson  on  Negligence, 
1038  ;  Chapman  v.  jE>e(3  BaUway  Co.,  55  N.  Y.  579.)  The 
negligence  of  Mead  and  McDonald  was  not  within  the  limitation 
or  exception  which  excludes  from  the  operation  of  the  rule  the 
negligence  of  a  servant  when  he  is  acting  in  the  place  and  stead 
of  the  master.  (Wood  on  Master  and  Servant,  §§  438,  448, 
449;  Laning  v.  N.  Y.  C.  &  H.  B.  B.  B.  Cb.,49  N.  Y.  521 ; 
BricknevY.N.  Y.  C.  (6  H.  B.  B.  B.  Co.,  2  Lans.  506; 
Flike  V.  B.  cfe  A.  B.  B.  Co.,  53  N.  Y.  549 ;  HofnagU  v.  N. 
Y.  C,  d&  H.  B.  B.  B.  Co.,  55  id.  608;  Bose  v.  B.  <&  A.  B. 
B.  Co.,  58  id.  217 ;  Malone  v.  Hathaway,  64  id.  5  ;  Besel  v. 
N.  Y.  C  &  H.  B.  B.  B.  Co.,  7a  id.  171;  Crispin  v.  Bab- 
UU,  10  N.  Y.  Weekly  Dig.  512 ;  Wright  v.  iT.  Y.  C.  B.  B. 
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Oo.y  26  N.  Y.  568.)  The  court  erred  in  its  charge  to  the  jury 
that  whatever  acts  the  agents  appointed  by  the  defendant  do 
are  in  law  the  acts  of  the  defendant.  {Fanrwdl  v.  B.  dk  W. 
E.  B.  Co.,  4  Mete.  49 ;  Co<m  v.  S.  cfe  TI.  E.  E,  Co.,  6  Barb. 
231,  237;  Flike  y.  B.  cb  A.  E.  E.  Co.,  53  N.  Y.  549,  552; 
Leonc^rd  v.  CdtHns,  70  id.  90 ;  Chapman  v.  Erie  Ey.  Co,,  55 
id.  579.)  The  duty  of  the  master  to  his  servant  is  only  to  exer- 
cise ordinary  care.  {Leonard  v.  CoUms,  70  K.  Y.  90';  Wa/r- 
ner  v.  Erie  Ey.  Co,,  39  id.  468.)  It  is  presumed  that  the  master 
has  performed  his  duty;  negligence  in  hiring  or  retaining 
must  be  proved.  The  burden  is  on  the  plaintiff  to  establish 
negligence  in  this  regard.  (Wood  on  Master  and  Servant,  §§ 
419,  420 ;  Ch/ipma/n  v.  Erie  Ey.  Co.,  55  N.  Y.  579 ;  Ba/ulec 
V.  N.  T.  a  dk  E.  E.  E.  E.  Co.,  59  id.  356.) 

Jamee  F.  Qhich  for  respondent.  The  plaintiff's  intestate 
was  himself  entirely  free  from  negligence.  (Wood's  Master 
and  Servant,  779.)  When  employed  by  the  master  to  com- 
municate to  servants  an  order  of  the  master  changing  the  time- 
table given  those  servants  previously  by  the  master,  the  tele- 
graph operator  was  not  a  co-employe  of  the  engineer,  nor  of 
the  fii'eman,  plaintiff's  intestate.  {LanvngY,  N.  Y.  C.  E.  E. 
Co.,  49  N.  Y.  528 ;  Flike  v.  The  N.  T.  C.  E.  E.  Co.,  53  id. 
549 ;  Hofnagle  v.  iT.  T.  C,  55  id.  608 ;  Eossy.  B.  &  A.  Ey. 
Co.  [Ct.  of  App.]  9  Am.  Ey.  Eep.  515 ;  BucknerY.N.,  T.  C.  E. 
E.  Co.,  2  Lans.  506;  Laning  v.  iT.  T.  C,  49'  K  Y.  672; 
WiUim  Y.  Murray,  1  Sc.  App.  326;  16  Anu  Eep.  496,  49r.) 
The  superintendent,  assistant  superintendent  and  his  assistants 
are  officers  and  not  servants.  {Chicago,  B.  &  Q.  E.  E,  Co.  v. 
McLaUen,  AdmW,  84  111.  109  j  Am.  Ey.  Eep*  425  \  Washburn 
V.  E.  E.  Co.,  3  Head  [Tenn.],  638;  EaUroad  Co^y.  Fort,  17  r 
Wall.  [U.  S.]  558,  559 ;  Siegel  v.  Scha^z,  2  T.  &  0.  [N.  Y.] 
353 ;  Master  and  Servant,  p.  769 ;  Ze  Barron  y.  East  Boston 
Ferry  Co.,  11  Mass.  312 ;  Wood's  Master  and  Servant,  905 ; 
E.  E.  Co.  Y.  Eeary,  3  Ohio  St.  201 ;  Eose  v.  B.  cfe  A.  E.  E. 
Co.,  58  N.  Y.  221;  17  Wall.  [U.  S.]  558,  559.)  Assuming 
that  the  operator  and  tlie  firemaa  were  co-employes,  it  be- 
SicKELs — Vol.  XL.        9 
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came  a  qaestion  for  the  jury  to  determine  whether  or  not  the 
risk  in  question  was  one  assumed  by  the  employe  in  his  im- 
plied contract  with  the  defendant.  (Wharton  on  Negligence, 
197,  §  217 ;  Shearman  &  Eedfield  on  Negligence  [3d  ed.],  §  108 ; 
Wood  on  Master  and  Servant,  713,  714;  Lcming  v.  N.  T.  C. 
R.  R.  Co.,  49  N.  Y.  627 ;  Union  Pacifio  v.  MeUiken,  8  Kans. 
647 ;  6  Am.  Ry.  Rep.  416.)  The  rule  which  holds  the  master 
not  liable  for  injuries  sustained  by  an  employe  at  the  hands 
of  a  co-employe  does  hot  here  apply,  and  the  further  exten- 
sion of  the  rule  to  a  new  application  is  against  public  policy 
and  the  tendency  of  judicial  opinion.  (Pierce's  Am.  Ry.  Law, 
289;  Shearman  &  Redfield  on  Negligence  [3d  ed.],  114,  §§ 
96, 102,  105;  tmev.  N.  T.  C.  R.  R.  Co.,  63  N.  Y.  566.) 

FoLGEB,  Ch.  J.  This  action  is  brought  by  the  plaintiflEs,  as 
administrators,  to  recover  damages  for  the  death  of  Adelbert 
D.  Slater,  their  intestate.  The  cause  of  his  death  was  the  col- 
lision of  two  engines,  each  drawing  a  train  on  the  Erie  rail- 
way*\4|>erated  by  the  defendant  as  receiver.  It  is  claimed  that 
the  collision  happened  from  negligence,  chargeable  to  the 
defendant,  though  not  proceeding  immediately  from  him.  The 
intestate  was  in  the  service  of  the  defendant,  as  a  fireman  on 
one  of  the  engines  that  came  together.  The  immediate  neg- 
ligence that  caused  the  accident  and  the  death  was  that  of  the 
conductor  on  the  train  meeting  that  on  whijch  the  intestate  was 
serving,  co-operating  with  that  of  a  telegraphic  operator  si 
Salamanca,  a  station  on  the  defendant's  road.  The  latter  hav- 
ing omitted  to  give  to  the  engineer  the  orders  received  from  J 
the  train  dispatcher  as  to  the  place  where  the  two  trains  sliould 
meet,  which  his  instructions  required  him  to  do,  and  having 
reported  a  performance  of  his  duty,  and  the  former  having 
signed  the  engineer's  name,  without  his  knowledge,  to  an  ac- 
knowledgment and  receipt  of  order,  and  then  having  failed 
to  communicate  the  order  to  him ;  in  consequence  of  which 
the  engineer  went  on  with  his  train,  instead  of  waiting  at  the 
station  designated  until  the  other  train  came  up. 

The  complaint  avers,  that  it  was  the  duty  of  the  defendant 
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to  employ  competent,  trustworthy  and  skillful  men,  and  to 
make  proper  regulations  for  the  running  of  his  trains  so  as 
to  insure  the  safety  of  persons  operating  the  same,  and 
to  provide,  as  far  as  practicable,  against  accident  and 
injury  to  them  in  their  employment,  and  in  the  perform- 
ance of  their  service  for  him.  This  averment  correctly  states 
the  duty  of  the  defendant,  unless  it  overstates  it,  when  it  sets 
his  duty  at  so  high  a  mark,  as  that  of  an  insurer  of  the  safety 
of  his  servants.  The  measure  of  the  master's  duty  to  his  serv-\ 
ant  is  reasonable  care,  having  relation  to  the  parties,  to  the 
business  in  which  they  are  engaged,  and  the  exigencies  which 
require  vigilance  and  attention,  and  conforming  to  the  circum- ' 
stances  in  which  it  is  to  be  exerted.  We  agree  that  the 
defendant  was  bound  to  do  all  else  that  the  averment  puts  upon 
him,  unless  it  is  read  as  making  him  a  guarantor  of  the  safety 
of  his  servants.  The  complaint  avers  that  the  defendant 
failed  to  employ  proper  and  competent  persons  to  manage  and 
run  his  trains,  and  proper  and  suitable  persons  to  give  filers 
and  information  in  respect  thereto  and  properly  to  communi- 
cate the  same  to  engineers  and  conductors  of  trains ;  and  that 
he  failed  to  make  and  enforce  proper  and  reasonable  rules  and 
regulations  for  the  running  of  his  trains.  The  proofs  of  the 
plaintiffs  did  not  seek  to  introduce  into  the  case  any  other  ele- 
ment ot  lack  of  duty  in  the  defendant  than  these  thus 
averred.  And  we  think  that  the  case  is  clear  upon  the  proofs,\ 
that  the  defendant  made  no  failure  of  duty,  unless  it  was  in  \ 
the  enforcement  of  the  rules  and  regulations  made  by  him  for  1 
the  running  of  his  trains.  Whether  he  failed  in  that  is,  we 
think,  a  question  of  law  properly  brought  up  by  some  of  the 
exceptions  taken  at  Circuit  by  the  defendant.  It  is  not  to  be  i 
questioned  that  the  telegraph  operator  and  the  conductor  of 
the  train  were  negligent,  and  that,  from  their  careless  omis- ' 
sion  of  duty  and  disobedience  ot  rules,  the  accident  resulted.  The 
rules  that  had  been  given  to  them  for  their  guidance  had  been 
prepared  with  great  care,  were  minute,  explicit  and  plain,  and 
exceedingly  well  devised  for  safety.  They  had  been  in  opera- 
tion for  several  years  before  the  disaster,  and  no  accident  had 
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ever  taken  place  in  the  use  of  them.  The  train-dispatcher, 
who,  concededly,  was  in  the  place  of  the  defendant,  had  strictly 
observed  these  rnles  in  this  instance,  and  had  received  all  the 
assurance  needful  and  required  by  them,  that  they  had  been 
observed  by  all  concerned. 

Some  contention  was  made  on  the  argument,  that  there  was 
no  proof  that  it  was  not  an  exceptional  and  unprecedented 
thing  to  interfere,  as  was  done  in  this  instance,  with 
the  moving  of  the  two  trains,  and  that  no  cause  was  shown 
for  an  interference  with  them.  The  case  shows  clearly 
that  it  was  the  usage  of  the  defendant  and  his  predecessor, 
The  Erie  Eailway  Company,  to  govern  and  direct  the 
movement  of  trains  by  such  order,  and  that  'there  was 
reason  for  it  in  this  instance.  The  order  given  was  a  special 
one,  by  reason  of  delay ;  but  by  special  is  not  to  be  under- 
stood unusual  and  unprovided  for.  For  nine  years  these 
rules  had  been  in  operation,  and  the  witness  who  testifies  to 
that,  so  applies  his  words  as  to  plainly  indicate  that  they  had 
been  in  use  in  giving  like  directions  to  engineers  and  conduct- 
ors on  like  occasions  of  delay.  The  proof  shows  that  the  time- 
card  is  the  general  order,  and  it  comes  from  the  superintend- 
ent. An  order  varying  it  on  a  special  occasion  comes  from 
the  train-dispatcher.  The  special  order  is  as  much  provided 
for  by  the  general  regulations  as  the  general  time-card  or 
other  general  rules.  It  is  the  conductor's  duty  to  obey  the 
special  order,  which  supersedes,  for  the  particular  train,  the 
general  order.  A  special  order  to  stop  at  a  station,  having 
been  received,  there  is  no  right  to  go  beyond  that  station  un- 
til further  direction.  The  rules  proven  and  set  forth  in  the 
case  recognize  the  usage  to  stop  and  move  trains  by  special 
order  varying  for  the  nonce  the  general  time-card.  Indeed,  as 
we  may  take  judicial  notice  of  the  way  in  which  banks  and 
like  public  institutions  do  business  {Agawam  Bank  v.  Strever, 
18  N.  Y.  502),  so  may  we,  that  the  great  railways  of  the  land 
are  managed  in  the  every- day  practical  running  of  them,  by 
overlooking  officers  at  distant  places,  who  use  the  telegraph 
wires  to  keep  all  the  while  informed  where  trains  are,  and  to 
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direct  their  movements  from  hour  to  hour.  We  have  presented 
to  us  in  this  ease,  then,  general  regulations  well  calculated  to 
insure  safety  in  the  running  of  the  trains;  a  usage  well  un- 
derstood, and  provided  for  in  these  general  regulations,  to  vary 
jjome  particulars  of  these  general  rules  on  special  occasions  by 
special  orders;  specific,  well-devised  and  promulgated  rules 
for  the  mode  of  doing  so  with  safety ;  an  occasion  arising  for 
the  giving  of  a  special  order  to  these  two  trains ;  a  complete 
observance  of  all  these  regulations,  by  an  oflScer  who  was  in  the 
stead  of  the  defendant ;  an  assurance  to  him  that  they  had 
been  observed  by  others ;  and  the  use  by  him,  to  bring  his 
special  order  to  the  mind  of  the  agents  in  charge  of  the  trains, 
of  the  customary  means  that  had  been  safe  and  efficient  for  a 
series  of  years.  We  need  not  say  that  there  was  no  fault  in  the 
higher  officers  of  the  defendant,  for  it  is  the  law  of  the  case, 
given  to  the  jury  by  the  trial  court,  that  there  was  not.  The 
personal  failure  of  duty  was  in  the  telegraph  operator  and  the 
conductor. 

^  Each  of  those  agents,  in  doing  their  ordinary  work  for  the/^ 
defendant,  were  fellow-servants  of  the  intestate,  in  the  same[ 
common  employment.  The  conductor  was  engaged  in  the 
particular  work  in  which  the  intestate  was  —  that  of  moving 
trains.  The  telegrapher  was  engaged  in  a  work  closely  con- 
nected therewith  —  that  of  receiving  and  giving  information  of 
the  whereabouts  of  trains  and  communicating  orders  to  those 
controlling  them  for  stopping  or  going  on.  This  was  a  branch 
of  the  general  business  of  the  defendant  essential  to  the  smooth 
and  successful  movement  of  the  whole — that  branch  of  it 
in  which  the  intestate  was  engaged  as  much  as  any  other,  ^o 
question  seemfe  to  have  been  made  on  the  trial  but  that 
the  operator  and  conductor  were  competent  and  skillful  when 
the  defendant  took  them  into  his  employ.  It  cannot  be  con- 
tended that  there  was  any  thing  required  of  the  conductor 
that  raised  him  out  of  his  relation  to  the  intestate  of  a  fellow- 
servant.  The  act  required  of  the  conductor,  at  the  particular 
time,  was  to  receive  an  order  from  an  authorized  source  of  com- 
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mand,  and  in  a  prescribed  mode  to  acknowledge  the  receipt  of 
it,  and  then  to  follow  the  direction.  This  was  service  merely. 
It  is  contended  that  the  duty  of  the  telegrapher  at  the  time 
and  the  act  required  of  him  were  those  that  the  defendant  was 
bound  to  perform  as  master,  and  that  the  negligent  perform- 
ance  by  the  operator  was  the  negligence  of  the  master. 

The  argument  to  sustain  this  position  consists,  in  part,  in  an 

eflEbrt  to  show  that  the  duties  of  the  operator  werfe  in  no  re- 

1  spect  like  to  those  of  the  intestate.     They  were  not  like,  but 

•     1  they  tended  to  the  same  end  —  that  of  the  speedy,  efficient  and 

yC\  successful  carriage  of  passengers  and  freight  over  the  railway. 

'     There  are  many  kinds  of  servants  of  a  great  railway  company. 

Their  duties  are  not  in  all  cases  the  same,  nor  always  like,  yet 

they  are  all  done  to  'bring  one  result,  and  it  is  their  conjoint 

simultaneous  and  harmonious  performance  that  does  eflEect  the 

finality,  sought  through  the  whole  complex  organism.    If  it  be 

so  that  this  operator  sometimes  received  and  sent  messages 

that  had  naught  to  do  therewith,  still,  on  this  occasion,  the  act 

required  of  him  had  direct  connection  with  the  acts  of  those 

.  engaged  in  moving  the  two  trains.     The  position,  that  the 

1  operator  was  hired  and  discharged  by  one  superior  agent,  and 

the  intestate  by  another,  and  that,  therefore,  they  were  not  fel- 

i  low-servants,  is  not  soimd.     The  general  authority  to  hire  and 

I  to  turn  away  was  in  the  defendant.    It  did  radiate  from  him 

through  different  chiefs  of  department  in  his  general  work. 

\  His,  however,  was  the  ultimate  power.     The  heads  of  bureaus 

were  not  independent  contractors,  doing  a  branch  of  his  work 

on  their  own  responsibility,  and  free  from  his  interference  with 

their  subordinates.     He  had  the  right  to  step  into  their  spheres 

of  duty  and  act  for  himself. 

There  is  more  plausibility  in  the  position,  that  the  act  that 
was  to  be  done  on  this  occasion  was  so  essentially  one  for  the 
master  to  do  in  his  duty  to  his  servants,  that  whatever  subordi- 
nate was  taken  by  him  to  do  it,  came  to  be  the  master  in  doing 
it.  It  is  nrged,  and  with  reason,  that  clearly  arranging  and 
promulgating  the  general  time-table  of  a  great  railway  is  the 
duty  and  the  act  of  the  master  of  it ;  that  when  there  is  a  varia- 
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tion  from  the  general  time-table  for  a  special  occasion  and  pur- 
pose, it  is  as  much  the  dutjr  and  act  of  the  master,  and  he  is  as 
much  required  to  perform  it ;  that  it  is  the  duty  and  act  of  the 
master  to  see  and  know  that  his  general  time-table  is  brought 
to  the  knowledge  of  his  servants  who  are  to  square  their  ac- 
tions to  it ;  that  the  same  is  his  duty  and  act  as  to  a  variation 
from  it,  which  is  but  a  special  time-table ;  and  that,  therefore, 
whoever  he  uses  to  bring  those  time-tables  to  the  notice  of  his 
servants,  he  puts  that  person  in  his  place  to  do  an  act  in  his 
stead,  inasmuch  as  the  responsibility  is  upon  him  to  see  and 
know  that  it  is  done  and  done  effectually ;  and  that  if,  instead 
of  doing  it  in  person,  he  chooses  to  do  it  through  an  agent, 
that  agent,  ^^  haovice,  is  he^the  master,  and  he^the  mastei;  is 
responsible  for  a  negligent  act  therein  of  that  agent  whereby  a 
fellow-servant  of  him  is  harmed.  The  rule  has  been  laid  down 
in  rq>eated  cases  in  this  court,  in  terms  so  broad  as  to  come 
close  to  this  case.  {FUke  v.  B.  A  A.  B.  B.  Co.,  53  N.  T. 
649 ;  FvUer  v.  Jewett,  80  id.  46 ;  Grispm  v.  BdbbiM,  81  id.  516.) 
Attentive  consideration,  however,  will  perceive  a  distinction  be- 
tween the  cases.  That  the  master  has  the  right,  as  regards  his 
servants,  to  vary  from  the  time-table  that  he  has  set  cannot  be 
doubted.  It  is  at  times  a  necessity  so  to  do,  and  a  necessity  so 
frequent  as  to  fall  within  the  occurrences  that  a  railway  servant  is 
bound  to  expect  in  the  course  of  his  employment.  Even  as 
r^ards  the  public  and  passengers,  a  railway  manager  has  a 
right,  when  needs  press,  to  vary  from  his  general  time-table. 
All  that  can  then  be  required  from  him,  by  the  public  and 
passengers  is  that  when  he  makes  the  variation  he  act  under 
it  with  reasonable  care  and  diligence  (/S!?^/*^  v.  East  B.  B.  Co.^ 
14  Allen,  433 ;  Oordon  v.  M,  cfe  L.  B.  B.  Co.,  52  K  H.  596.)  • 
That  is  to  say,  due  care  and  diligence  in  giving  notice  of  the 
change,  and  in  running  the  train  upon  the  changed  time.  A 
servant  cannot  ask  for  or  expect  more  than  this.  In  Bose  v. 
Boston  {&  AThcmy  B.  B.  Co.  (58  N.  Y.  217),  while  recogniz- 
ing the  rule  as  laid  down  in  FUke? a  Case  (supra),  it  was  said : 
^^It  may  be  conceded  that  it  is  the  duty  of  railroad  corpora- 
tions to  prescribe,  either  by  means  of  time-tables  or  by  other 
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suitable  means,  regulations  for  running  their  trains  with  a  view 
to  their  safety ;  but  it  is  obvious  that  obedience  to  these  regula- 
tions must  be  intrusted  to  the  employes  having  charge  of  the 
trains ;  such  obedience  is  matter  of  executive  detail,  which,  in 
the  nature  of  things,  no  corporation  or  any  general  agent  of 
it  can  personally  oversee,  and  as  to  which  employes  must  be 
relied  upon."  These  views  seem  applicable  to  this  case.  The 
argument  for  the  plaintiffs'  position,  as  we  have  stated  it  above, 
breaks  just  at  the  part  where  to  be  successful  it  ought  to  be 
the  stron^t.  It  is  not  true  that,  on  an  occasion  like  this,  it 
is  the  duty  of  the  master,  or  a  part  of  his  contract,  to  see  to  it, 
as  with  a  personal  sight  and  touch,  that  notice  of  a  temporary 
and  special  interference  with  a  general  time-table  comes  to  the 
intelligent  apprehension  of  all  those  whom  it  is  to  govern  in 
the  running  of  approaching  trains.  It  is  utterly  impracticable 
so  to  do,  and  a  brakeman  or  a  fireman  on  a  train  knows  that 
it  is,  as  well  as  any  person  connected  with  the  business. 
He  knows  that  trains  will  often  and  unexpectedly  require 
to  be  stopped  and  started  by  telegraphic  orders  from  distant 
points,  and  that  such  orders  must,  from  the  nature  of  the  case, 
be  given  through  servants  skilled  in  receiving  and  transmitting 
/  them.  If  there  is  due  care  and  diligence  in  choosing  compe- 
tent persons  for  that  duty,  a  negligence  by  them  in  the  per- 
formance of  it  is  a  risk  of  the  employment  that  the  co-em- 
ploye takes  when  he  enters  the  service.  Such  a  variation, 
and  the  giving  notice  of  it,  is  not  like  the  supply  of  suitable 
and  safe  machinery,  or  of  competent  and  skilled  fellow- work- 
men. It  is  the  act  of  an  hour  or  of  an  instant,  which  for  any 
usefid  effect  to  be  got  from  it  must  be  done  at  the  instant,  and 
that,  too,  from  a  distance.  It  is>  from  its  nature  and  need, 
looked  for  as  such.  Of  necessity  it  must  be  done  through  the 
best  means  of  communication  that  experience,  the  safe  and 
successful  use  of  years,  has  demonstrated  it  to  be  prudent  to 
employ.  The  act  of  supplying  machinery  or  fellow-servants 
is  one  for  which  time  may  be  taken  and  deliberation  had,  and 
it  may  be  learned  before  hazard  is  run  whether  the  effort  at 
supply  has  been  well  made  and  is  sufficient.     So,  in  Flike^a 
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Vase  {8upra\  it  was  easy  to  know  before  the  train^was  started 
that  the  brakeman  detailed  for  duty  had  failed  to  be  at  his 
place.  And  in  FaUer'a  Case  (supra\  that  the  engine  sent  to 
the  shop  for  repairs  was  still  faulty,  before  it  was  put  on  tlie 
road  again,  llence,  it  was  not  one  of  the  risks  of  the  service 
that  the  fireman,  in  one  of  those  cases,  and  the  engineer,  in 
the  other,  took  upon  himself,  that  the  brakeman  did  over- 
sleep, or  that  the  boiler  did  explode.  From  the  nature  of 
things,  communication,  on  these  special  occasions  of  which  we 
are  speaking,  must  be  had  through  intermediate  agents,  with 
no  or  but  little  opportunity  of  testing  their  immediate  fidelity 
or  accuracy.  Would  it  do  to  lay  down  a  rule  that,  when  the 
master  has  chosen  those  agents  with  due  care  and  diligence  as 
to  their  skill  and  competency,  he  must  further  take  the  respon- 
sibility to  his  other  serv^ants  that  the  agents  thus  selected  will 
never  lapse  into  carelessness !  The  alternative  is,  that  he  must 
in  person  put  into  the  hands  of  each  conductor  and  each  engine- 
driver  the  general  time-table  and  every  deviation  from  it,  or 
abandon  the  mode  of  supervising  and  directing  the  movement  of 
his  trains  by  means  of  telegraphic  communication.  The  reason-  y^ 
able  rule  in  such  case  hath  this  extent,  and  no  more,  that  he  must 
first  choose  his  agents  with  due  care  for  their  possession  of  skill 
and  competency,  and  that  then  he  must  use  the  best  means  of 
communication  according  to  prescribed  general  rules  and  regu- 
lations devised  from  the  best  experience  in  such  business,  and 
if  among  those  means  is  the  service  of  a  fellow-servant,  com- 
petent for  his  place,  his  possible  carelessness  is  a  risk  of  the 
employment  that  his  fellows  take  when  entering  into  the  serv- 
ice. The  liability  of  the  master  to  his  servant  arises  from  his 
duty  to  him  or  his  contract  with  him.  Expressed  in  general 
terms,  that  duty  or  contract  is  to  supply  the  servant  with  suit- 
able and  safe  machinery  and  appliances,  with  competent  and 
skillful  co-workers,  and  to  make  and  promulgate  sufficient 
rules  and  regulations  for  the  conduct  of  the  business  in  its 
ordinary  run  and  for  any  extraordinary  occasions  that  may  be 
reasonably  anticipated.  It  is  not  seriously  contested  but  that 
all  these  things  were  done  by  the  defendant.  We  think  that 
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it  is  a  misconceptioD.  of  the  case,  to  hold  that  the  order  of  the 
train-dispatcher  was  a  change  of  the  rules  of  the  road,  as  estab* 
lished  and  promulgated  bj  the  superintendent.  The  train-dis- 
patcher acted  in  exact  accord  with  the  general  rules  and  regu- 
lations which  foresaw  and  with  minuteness  provided  for  such  an 
occasion  as  this,  as  much  and  as  fully,  so  far  as  we  can  see  from 
the  case,  as  for  the  ordinary  running  of  trains  on  the  general 
time-card.  The  order  of  the  train-dispatcher  was  but  a  carry- 
ing out  of  those  rules,  and  an  application  of  certain  provisions  of 
them  to  a  case  for  which  they  were  made,  and  the  arising  of 
which  had  been  foreseen  as  probable.  In  what  other  way 
could  they  be  carried  out  in  the  detail  of  them,  but  through 
the  service  of  servants  previously  chosen  and  assigned  to  their 
parts  ?  And  can  it  with  propriety  be  said  that  the  parts  of 
that  detail  are  acts  of  the  master,  that  he  must  do  himself,  or 
be  liable  for  their  negligent  doing  ?  The  liability  of  the  master 
is  then  made  to  depend  upon  the  character  of  the  act  in  the 
perfortnance  or  non-performance  of  which  the  injury  arises. 
If  the  act  is  one  pertaining  to  the  duty  which  the  master  owes 
to  his  servants,  he  is  responsible  to  them  for  the  manner  of  the 
performance  of  it.  If  it  is  one  which  pertains  only  to  the 
duty  of  an  operative,  the  employe  performing  it  is  a  mere 
servant,  and  the  master,  although  liable  to  strangers,  is  not 
liable  to  a  fellow-servant  for  tjie  improper  performance  of  it. 
{Chnspin  v.  BahhUt^  supra.)  The  query  then  is,  in  the  case 
before  us,  Is  it  the  duty  of  the  master  to  give  personal  notice 
to  every  operative  of  a  train  of  a  special  deviation  from  an 
established  general  time-table,  or  is  his  duty  done  when  he  has 
beforehand  provided  rules,  minute,  explicit  and  efficient,  and 
made  them  known  to  his  servants,  which,  if  observed  and  fol- 
lowed by  all  concerned,  will  bring  such  personal  notice  to 
every  one  entitled  to  it?  We  think  that  in  the  circumstances 
of  this  case  the  latter  clause  of  the  query  propounds  the  true 
rule,  and  should  be  answered  affirmatively.  It  is  the  duty  of 
the  master  to  provide  rules  and  regulations  for  the  running  of 
the  trains.  He  has  done  so  here.  One  of  them  is,  that  by 
telegraphic  message,  sent  at  any  time  through  operators  at  the 
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ends  of  the  wires,  to  the  condactor  and  engineer  of  a  train, 
that  train  may  be  stopped  at  u  station,  or  hurried  forward  to 
another,  or  made  to  go  out  of  general  order.  These  rules  with 
that  provision  are  made  known  to  all  servants.  If,  when  the 
intestate  entered  the  employment  of  the  defendant,  these  rules 
had  been  read  to  him  and  his  especial  attention  called  to  this 
one,  and  he  had  agreed  to  serve  under  it,  would  not  he  have 
taken  the  risk  of  the  carelessness  of  the  operators  and  con- 
ductor in  carrying  it  out  ?  Is  this  case  any  different  in  sub- 
stance from  that  ?  Really,  by  entering  the  employment  with 
these  rules  in  force,  he  did  in  effect  agree  that  special  orders 
might  be  so  sent.  The  bargain  between  him  and  the  defend- 
ant was  not  only  that  special  orders  might  be  given  interfering 
with  the  general  time-table,  but  that  they  might  be  given  in 
this  way.  It  is  this  feature  of  the  case  that  distinguished  it 
from  some  of  those  that  we  have  cited. 

The  case  was  not  given  to  the  jury  on  this  theory.  It  was, 
in  the  words  of  the  learned  counsel  for  the  plaintiff,  submitted 
to  them  on  the  theory  that  '^  the  act  of  the  operator  was  the 
act  of  the  master." 

This  we  think  was  an  error  that  calls  for  a  reversal  of  the 
judgment  and  a  new  trial. 

All  concur,  except  Danforth  and  Finch,  JJ.,  dissenting. 

Judgment  reversed. 


Nathan  A.  Greenfield,  Plaintiff  in  Error,  v.  The  People 
of  the  State  of  New  Yoek,  Defendant  in  Error. 

Upon  the  trial  of  an  indictment  for  marder,  a  witnees  for  tlie  prosecation 
haying  testified  that,  the  morning  after  the  marder,  he  saw,  near  the 
house  of  the  prisoner,  where  the  marder  was  committed,  and  in  the 
path  between  it  and  the  house  of  the  prisoner's  father,  to  which  he 
went,  spatters  or  spots  upon  a  stone,  and  after  the  witness  had  stated 
that  he  could  testify,  as  a  matter  of  fact,  what  the  spots  were,  he  was 
asked  so  to  state.  This  was  objected  to  as  irrelevant,  and  that  the  witness 
was  not  an  expert,  and  was  not  competent  to  express  an  opinion.  The 
objection  was  overruled  ;  the  court,  however,  stated  to  the  witness  that 
his  opinion  was  not  requested,  and  he  would  only  be  allowed  to  answer 


rsrn 


\m  m 

'"86  75' 
,141  101 1 

86 
167 

76 
698 

86 
169 

75 
66 

86 
160 

76 
444 

85 
164 

75 
469 

76    QuBBNFiBLD  V.  Peoplb  OP  THE  Statb  OP  N.  Y.  [Apr., 


Statement  of  case. 


as  a  fact  what  the  sabstance  was.  The  witness  answered  that  it  was 
blood.  Held,  that  the  admission  of  the  eyidenoe  was  not  error ;  that  the 
fact  that  blood-stains  were  found  in  the  path  the  prisoner  probably  took, 
was  material  and  competent; 'and  that  the  witness,  although  not  an  ex- 
pert, was  competent  to  testify  to  the  fact. 

Tha  person  killed  was  the  wife  of  the  prisoner.  Evidence  was  received 
under  objection,  and  exception  as  to  the  prisoner's  conduct  on  the  morn- 
ing after  the  homicide,  i.  0.,  that  he  shed  no  tears,  and  showed  indiffer- 
ence.   Held,  no  error. 

A  letter  written  by  one  K.,  to  his  brother,  containing  statements  which 
were  claimed  bj  the  prisoner's  counsel  to  be  admissions  that  he,  K., 
committed  the  murder,  was  offered  in  evidence  on  behalf  of  the  prisoner, 
and  was  excluded.     Held,  no  error. 

So,  also,  ?ield  as  to  an  anonymous  letter  written  to  the  sheriff,  in  which 
the  writer  confessed  to  having  committed  the  murder. 

A  witness  for  the  defense  testified  that  on  the  night  of  the  murder  he  stayed 
at  a  house  about  three-fourths  of  a  mile  from  the  house  of  the  prisoner; 
that  he  was  awakened  by  the  barking  of  a  dog  about  4  A.  if.,  that  he  got 
up  and  went  to  the  window,  where  he  saw  the  two  E.  's  and  one  T. 
The  prisoner's  counsel  then  offered  to  prove  thai  the  witness  heard  T. 
say:  "You  were  damned  fools  to  do  it;"  to  which  6ne  of  the  K.'8 
answered:  ''If  we  had  not  done  it,  we  should  all  have  been  hung." 
This  was  objected  to  and  excluded.  Both  of  the  E.'s  were  in  court  dur- 
ing the  trial.  Held,  no  error ;  that,  in  the  absence  of  other  evidence  con- 
necting either  of  the  three  with  the  murder,  no  proper  presumption 
of  any  such  connection  could  be  drawn  from  the  testimony  excluded. 

The  court,  in  its  charge,  having  submitted  certain  facts  to  the  jury  as 
circumstances  proper  to  be  considered  against  the  prisoner,  the  prisoner's 
counsel  asked  the  court,  but  declined  to  charge,  that  they  could  not  be 
so  considered.  After  the  charge,  an  adjournment  was  had  for  dinner, 
and  immediately  upon  the  convening  of  the  court  thereafter,  it  sent  for 
the  prisoner  and  the  jury,  and  directed  the  latter  to  exclude  from  their 
consideration  the  evidence  relating  to  said  facts,  and  to  give  it  no  weight 
whatever.  Held,  that  if  there  was  error  in  the  charge,  or  in  the  refusal 
to  charge,  it  was  cured  by  the  subsequent  instructions. 

(Argued  March  8, 1881  ;  decided  April  19,  1881.) 

Error  to  the  General  Term  of  the  Supreme  Court,  in  the 
fourth  judicial  department,  to  review  a  judgment  of  the  Court 
of  Oyer  and  Terminer,  in  and  for  the  county  of  Onondaga, 
entered  upon  a  verdict  convicting  the  plaintiflE  in  error  of  the 
crime  of  murder  in  the  first  degree.  (Reported  below,  23 
Hun,  454.) 

The  material  facts  appear  in  the  opinion. 
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S,  C.  HwnUngton  for  plaintiff  in  error.  The  court  erred  in 
admitting  the  evidence  as  to  blood-stains.  The  prisoner  was 
not  legally  bound  to  account  for  them  and  could  not  be  held 
liable  for  them.  In  the  absence  of  proof  that  he  caused  them 
they  neither  proved  nor  tended  to  prove  his  guilt.  (I  Green- 
leaf's  Evidence  [13th  ed.],  §§  49,  56 ;  Starkie  on  Evidence 
[10th  ed.],  617-624  ;  Lightfoot  v.  The  People,  16  Mich.  607.) 
The  only  evidence  these  witnesses  were,  from  the  very  nature 
of  the  case,  competent  to  give  was  to  describe  the  color  and 
appearance  of  the  stains;  and,  if  they  had  seen  stains  that 
they  knew  to  be  blood  under  similar  circumstances,  to  state 
that  in  color  and  appearance  it  resembled  stains  they  had  seen 
made  by  blood.  {Major  v.  Spies,  66  Barb.  576 ;  Mark  v.  The 
People,  17  Hun,  410  ;  Mesmer  v.  The  People,  45  N.  Y.  104 ; 
The  People  v.  Eector,  19  Wend.  569  ;  Wilson  v.  The  People, 
4  Parker,  619 ;  Van  Zandt  v.  Mut  Ben.  Z.  Ins.  Co.,  55  K 
Y.  169 ;  Haggerty,  hy  Guwrdiani,  v.  The  B^Jdn  Oity<&  Newton 
R.  B.  Co.,  61  id.  624 ;  Morehouse  v.  Mathews,  2  id.  514 ;  Sloan 
V.  N.  Y.  C.  R.  R.  Co.,  45  id.  125 ;  2  Best  on  Evidence 
[Wood's  ed.],  §§  511-517  and  note  a  ;  Wharton  &  Stille's  Med- 
ical  Jurisprudence.  [2d  pt.,  3d  ed.],  §§  724-770;  Taylor's 
Medical  Jurisprudence,  by  Reese  [7th  Am.  ed.],  291-300 ;  For- 
ensic Medicine,  Guy  &  Ferrier,  321-334;  Trial  of  Webster 
[Rev.  ed.  1879],  181, 132;  Pe  WiUv.  Bwrley,  5  Seld.  371 
29  N.  Y.  21',Ndson  v.  Sun  Mut.  Ins.  Co.,  71  id.  453-460 
Lane  v.  Wilcox,  55  Barb.  615  ;  Rusty. EoJder,  41  K  Y.  488 
Wills  on  Circumstantial  Evidence,  174,  188,  189  ;  Vamder- 
voort  V.  Oould,  36  N.  Y.  644 ;  Wharton  on  Homicides  [2d 
ed.],  683-686. )  The  court  erred  in  receiving  evidence  as  to  the 
conduct  of  the  prisoner  the  day  after  the  murder.  (1  Whar- 
ton &  Stille's  Medical  Jurisprudence,  §§  426-428 ;  Bush  on 
the  Mind,  40,  346,  347 ;  Doctor  Cheyne  on  Derangement  in 
Connection  with  Religion,  107 ;  Marshall's  Physiology,  419 ; 
Oibsm  Y.  Am.  Life  Ins.  Co.,  37  N.  Y.  580  ;  1  Greenleaf  s 
Evidence  [13th  edf],  §§  12,  13,  52 ;  Mental  Physiology  by  W. 
B.  Carpenter  [1874],  324-330,  §§  365-369 ;  The  Emotions, 
by  James  McCosh,  Prest.  of  Princeton  College,  89,  90,  94,  95  ; 
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The  Emotions  and  Will,  by  Alexander  Bain,  LL.  D.  [3d  ed.], 
26,  27,  31,  36,  41-45,  359-363.)  Under  the  circumstances, 
the  letters  and  conversations  offered,  in  evidence  should  have 
been  admitted  as  constituting  a  part  of  the  res  gestcBj  and  as 
being  matters  of  the  utmost  importance  to  the  defense.  (1 
Greenleaf  s  Evidence,  §§  90,  lOO,  108,  109,  111,  114,  124,  125, 
135,  138,  139,  147-155,  156-160,  169,  181,  251';  Oommonr 
wealth  V.  McPihe^  3  Gush.  181 ;  Ins.  Co.  v.  Marl&y^  8  Wall 
[U.  S.]  397 ;  Jordan  v.  Case,  25  Gratt.  [Va.]  US;JHundy  v. 
The  State,  32  Qa.  672 ;  Hart  v.  PoweUy  18  id.  635  ;  Boach  v. 
Learned,  32  Me.  110 ;  DMb  v.  Justice,  17  Ga.  624;  1  Whar- 
ton's Evidence,  §§  259-266 ;  Mobile  R.  li.  Co.  v.  Ashoraft, 
48  Ala.  15 ;  2  Best  on  Evidence,  §§  175,  258 ;  Casey  v.  N.  Y. 
C  &  n.  R.  R.  R.  Co.,  78  N.  Y.  518 ;  BrowneU  v.  Pacific 
R.  R.  Co.,  49  Mo.  239 ;  LamheHv.  The  People,  29  Mich.  71 ; 
Week  V.  Perry,  36  Miss.  109 ;  The  People  v.  Roach,  19  Cal. 
297  ;  Starkie  on  Evidence  [10th  ed.],  78,87-90;  1  Phillips'  Ev. 
[Cow.,  H.  &  D.  notes],  [ed.  1859]  185-188,  202,  203.)  The 
court  erred  in  refusing  to  charge  as  requested  that  certain  facts 
and  circumstances  should  not  be  considered  against  the  prisoner, 
and  this  error  was  not  cured  by  the  court  directing  the  jury  after 
the  adjournment  to  exclude  from  their  consideration  the  evi- 
dence as  to  such  facts  and  circumstances.  (1  R.  S.  [6ih  ed.] 
31,  note  1,  p.  82 ;  Art.  1,  §  6,  note  1,  p.  83 ;  3  R.  S.  [6th  ed.] 
1000,  §  15,  p.  1032  ;  Ruloff  v.  The  People,  45  N:  T.  213,  221 ; 
CrandaU  v.  The  People,  2  Lans.  309,  313 ;  Commonwealth  v. 
Scott,  123  Mass.  239;  25  Am.  Rep.  87;  CmnmonweaUhy. 
Nichols,  114  Mass.  285  ;  19  Am.  Rep.  346  ;  110  Mass.  411 ;  State 
V.  Commonwealth,  65  Miss.  374 ;  27  Am.  Rep.  291 ;  The  People 
V.  McCoy,  45  How.  Pr.  216 ;  Myer  v.  Clark,  45  N.  Y.  285 
0*SuUiA)an  v.  Roberts,  7  J.  &  Sp.  360  ;  Fv/rst  v.  Second  Ave 
R.  R.  Co.,  72  N.  Y.  542 ;  Erben  v.  LoriOa/rd,  19  id.  299 
Green  v.  WhiU,  37  id.  405 ;  Ikvffanyy.  Ferguson,  66  id.  482 
Smith  V.  Isaacs,  58  id.  680 ;  Bayard  v.  Daily,  68  id.  547 
Brogue  v.  Daily,  67  id.  495  ;  Ilydom  y.^^Cushman,  16  Hun 
107 ;  Lambert  v.  The  People,  6  Abb.  N.  0.  181;  The  People 
V.   WiUy,  3  Hill,  194-214 ;  Tra/o^  v.  Eighth  Ave.  R.  R.  Co., 
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3  Keyes,  497 ;  Allen  v.  JameSj  7  Daly,  13 ;  Nevyman  v.  God- 
da/rd,  48  How.  Pr.  363 ;  Ferguson  v.  Lord,  67  id.  495 ;  Wright 
V.  JEq.  L.  Ins.  Co.,  9  J.  &  Sp.  1 ;  Com.  v.  SooUy  123 Maes.  239 ; 
25  Am.  Kep.  87 ;  Com.  v.  Nichols,  114  Mass.  239  ;  19  Am.  Kep. 
346 ;  Com.  v.  HoUow,  110  Mass.  411 ;  State  v.  Com.,  65  Mo.  374 ; 
27  Am.  Eep.  291 ;  Baird  v.  GiUett,  47  K  T.  186  ;  WiUiams  v. 
Fitch,  18  id.  566  ;  Osgood  y.  Ma/nhattom  Ins.  Co.,  3  Cow.  612; 
WorraU  v.  Parmela,  1  Com.  619;  Sta/rHrd  v.  Barrows,  43 
N.  Y.  200;  Arthur  v.  QriswoU  et  aZ.,  65  id.  400,  408; 
Oreen  v.  Sud.  H.  R.  B.  Co.,  32  Barb.  25,  34;  CclenMm  v. 
The  People,  58  N.  T.  561,  662 ;  Soribbs  v.  ^<9iBy,  35  Mich. 
371 ;  24  Am.  Rep.  575,  582,  583  ;  6  HiU,  292 ;  Cames  v.  PlaU, 
6  Robt.  270,  281 ;  Traver  v.  Eighth  Ave.  R.  B.  Co.,  6  Abb. 
[K  S.]  46,  49  [Court  of  Appeals]  ;  3  Keyes,  497 ;  Watertown 
Bk.  <Ss  Loam,  Co.  v.  Mix,  51 N.  Y.  558 ;  Brown  v.  Swinford, 
44  Wis.  282 ;  28  Am.  Rep.  682.) 

Wm.  C.  Buger  <&  B.  F.  Chase  for  defendant  in  error.  The 
evidence  as  to  the  blood-stains  was  competent.  {People  v.  Gon^ 
zales,  35  N.  Y.  49;  Com.  v.  Dorsey,  103  Mass.  412;  People 
V.  Eastwood,  14  N.  Y.  563 ;  Clapp  v.  FvU&rUm,  34  id.  190.)  The 
evidence  establishing  the  absence  of  physical  demonstrations  of 
grief,  aftQr  the  mm*deron  the  part  of  the  accused^  was  also  com- 
petent. {McCann  v.  People,  3  Park.  Cr.  273;  People  v. 
Bendrickson,  8  How.  Pr.  412,  413;  affirmed,  10  N.  Y.  12; 
Roscoe's  Criminal  Evidence,  *18;  Burrill  on  Circ.  Evidence, 
502;  Standsjleld's  Case,  11  Howell's  St.  Trials^  1398 ;  McKee 
V.  Nelson,  4  Cow.  355 ;  Trela/umey  v.  Coleman,  2  Stark.  191 ; 
Culver  V.  Dwight,  6  Gray,  444 ;  Limdsay  v.  People,  63  N.  Y. 
115.)  The  letters  purporting  to  be  m  the  handwriting  of 
Royal  Eellogg,  and  alleged  to  contain  a  confession  that  he 
murdered  Alice  Greenfield,  were  properly  rejected.  (2  Best 
on  Ev.,  §§  559,  560,  563,  565,  570;  1  Wharton's  Am.  Cr.  Law, 
§  684 ;  Sn(yw  v.  State,  54  Ala.  138 ;  58  id.  372  \  State  v.  Dunr 
cam,,  6  Iredell  [Law],  236.)  The  declarations  of  third  parties 
are  res  inter  alios  acta,  and  are  therefore  incompetent,  being 
mere  hearsay.    {Carter  v.  Buchanan,    Ga.  813 ;  Wharton's  Cr. 
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Ev.,  §  262 ;  Ftws  v.  TutOe^  3  Conn.  250  ;  Moore  v.  Meachma^ 
10  K  T.  210 ;  Bochwdl  v.  Toyfo;*,  41  Conn.  56 ;  1  Greenleaf 
on  Ev.,  §  110;  Meeh  v.  Perry,  36  Miss.  190;  Biggs  v.  StatCy 
6  Cold.  517;  People  v.  Davie,  56  N.  Y.  95-162;  Zi% 
V.  Iludeon  R.  R.  P.  Co.y  17  id.  131 ;  Ins.  Co.  v.  Moedey, 
8  Wall.  405;  People  v.  Symonde,  19  Cal.  285;  Taylor 
on  Evidence,  §  626;  Lund  v.  Tyngehorough,  9  Cush.  36; 
FFXife  V.  MiUery  71  N.  Y.  118 ;  Anderson  v.  ^.,  TT.  &  0. 
E.  P.  Co.,  54  id.  334;  Maine  v.  People,  9  Hun,  113; 
C5?W7^  V.  Ha/rwoody  4  Gray,  41 ;  Pockwell  v.  Taylor^  41  Conn. 
56 ;  /Sfejfe  V.  ffaynes,  71  N.  C.  79 ;  State  v .  R^i^,  68  id.  158; 
Piggs  V.  State,  6  Cold.  517.)  The  charge,  to  the  eflfect  that 
the  prisoner's  refusal  to  answer  the  question  of  the  coroner 
was  not  a  circumstance  to  be  considered  against  the  prisoner, 
unless  accompanied  by  the  statement  made  by  him  to  the  pris- 
oner that,  if  he  were  innocent  he  might  answer  any  question, 
if  not,  that  it  were  better  that  he  answered  none,  was  a  correct 
statement  of  the  law.  (1  Wharton  on  Ev.,  §  546 ;  Con/nore  v. 
People,  50  N.  Y.  230  ;  S^ver  v.  People,  56  id.  315 ;  McGeary 
V.  People,  2  Lans.  232;  People  v.  Casey,  72  K  Y.  493.) 
Where  an  error  occurs  in  admitting  incompetent  evidence,  or 
in  giving  improper  instructions  to  a  jury,  the  error  may  be 
cured,  even  after  an  exception  has  been  taken,  by  striking  out 
the  objectionable  evidence,  and  directing  the  jury  to  disregard 
it,  or,  in  case  of  an  erroneous  charge,  to  disregard  the  charge. 
{Lindsay  v.  People,  67  Barb.  549  ;  affirmed  in  63  N.  Y.  143; 
People  V.  Pa/rish,  4  Den.  156 ;  Smith  Y.MasDweU,  1  Stewart 
&  Porter  [Ala.],  221 ;  Clay  y.  MiUer,  3  T.  B.  Mon.  146;  7n- 
hoff  V.  Chicago,  etc.,  R.  R.  Co.,  22  Wis.  348 ;  Eggler  v.  People, 
56  N.  Y.  642.)  A  court  has  the  power  at  any  time  during  the 
trial  to  modify  instructions  already  given,  or  revoke  them 
entirely,  if,  upon  reflection,  it  concludes  that  they  are  errone- 
ous. (Thompson  on  Charging  Juries,  §  93 ;  Sitting  v.  Breter- 
stach,  38  Md..l58 ;  Jon^s  v.  Talbot,  4  E..L  279,  285  ;  Com.  v. 
SneUing,  15  Pick,  321,  333 ;  JEggler  v.  People,  56  N.  Y.  642 ; 
Clay  V.  Miller,  8  T.  B.  Mon.  146.) 
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Milleb,  J.  The  writ  of  error  in  this  case  brings  up  for 
review  a  judgment  upon  the  conviction  of  the  prisoner  for  the 
crime  of  murder  in  the  first  degree,  in  killing  his  wife,  at  a 
Court  of  Oyer  and  Terminer  held  in  the  county  of  Onondaga, 
the  place  of  trial  having  been  changed  to  this  county  from  the 
county  of  Oswego,  where  the  oflEense  was  committed.  There 
was  no  positive  proof  that  the  prisoner  committed  the  offense, 
but  the  testimony  established  facts  and  circumstances  which 
tended  strongly  to  prove  his  guilt  and  called  upon  the  jury  to 
determine  the  weight  which  should  be  given  to  the  evidence 
adduced  upon  the  trial.  It  appeared  that  the  prisoner  and  his 
wife  had  been  married  about  four  years  and  their  matrimonial 
life  had  been  marred  by  jarring  discords  and  quarrels  and  char- 
acterized by  violence  and  cruelty  of  Greenfield  toward  his  wif  a 
She  had  threatened  to  leave  him,  in  consequence  of  his  bad 
conduct,  and  he  had  an  interview  with  her  about  twelve  o'clock 
of  the  night  of  the  murder  in  relation  to  that  subject  at  his  own 
house.  He  then,  as  he  testified,  proceeded  from  there  to  his 
father's  residence  and  went  to  bed,  which  was  unusual  and 
contrary  to  his  accustomed  habit.  He  swore  also  that  he  saw 
a  light  in  his  house  during  the  night,  dressed  himself  and  pro- 
ceeded to  the  house,  which  was  some  twenty-one  and  a  half 
rods  distance  from  his  father's,  looked  into  the  window  and 
saw  a  man  by  the  name  of  Hinds,  with  a  lamp  there.  Imme- 
diately he  returned  to  his  father's,  called  him  up,  and  also  an 
uncle  who  lived  in  the  neighborhood,  told  what  he  had  seen 
and  all  of  them  together  went  to  the  house  of  the  prisoner. 
The  light  in  the  meantime  had  disappeared  and  upon  entering 
the  house  the  deceased  was  found  dead.  There  were  indica- 
tions of  a  severe  blow  from  a  piece  of  board  which  was  appar- 
ently broken  from  the  force  used,  from  the  eye-brows  to  the 
hair  of  the  deceased,  and  her  throat  was  cut  from  ear  to  ear, 
severing  the  artery,  jugular  vein  and  the  nerves,  and  blood  was 
on  the  wall  and  a  quantity  upon  the  fioor.  A  kjiife  of  the 
prisoner  was  found  on  a  shelf  in  the  pantry  which  had  blood 
upon  it  which  was  not  yet  dry.  An  army  overcoat,  which  it 
was  proved  he  had  worn  on  that  night,  was  not  found,  and 
Sickbls  — Vol.  XL.        11 


82         Greenfield  v.  People  of  the  State  of  N.  Y.    [Apr., 

Opinion  of  the  Court,  per  Millbr,  J. 

there  were  other  circumstances,  which  tended  to  establish  that 
he  was  the  offender,  not  necessary  to  be  stated. 

•The  questions  raised  upon  the  trial  related  to  the  rulings  of 
the  judge  as  to  the  testimony  and  the  instructions  given  by 
him  to  the  jury,  and  these  will  be  duly  considered.  JFirst. 
Upon  the  trial  a  witness  —  one  Stevens — was  sworn  and  tes- 
tified that  about  ten  o'clock  on  the  forenoon  of  the  day  of  the 
murder,  about  one-half  way  distant  from  the  defendant's  house 
to  the  road  leading  past  and  near  and  about  two  rods  west  from 
the  defendant's  house,  he  saw  a  spatter  or  spot  on  a  flat  stone 
in  the  path,  which  stone  was  from  three  to  five  inches  across ; 
that  there  were  a  few  drops  or  spatters  from  the  size  of  a  hay- 
seed to  a  kernel  of  wheat,  of  a  darkish  red  color ;  and  that  ho 
was  able  to  state  what  that  substance  was.  The  question  was  * 
then  put  to  him  as  follows:  "State  what  that  substance  on 
the  stone  was  1 "  This  was  objected  to  as  irrelevant  and  incom- 
petent, and  upon  the  ground  that  the  witness  is  not  compe- 
tent to  express  an  opinion  as  to  whether  it  was  blood  or  not, 
and  was  not  an  expert.  The  witness  was  then  informed  by 
the  court,  before  he  was  allowed  to  answer,  that  his  opinion  or 
judgment  was  not  requested ;  but  if  he  answered  he  could 
only  be  allowed  to  answer  as  a  fact  what  the  substance  was. 
He  stated  that  he  could  so  answer  and  the  court  held  that  he 
might  answer,  but  that  his  opinion  should  not  be  taken.  The 
witness  answered  that  he  could  swear  as  a  matter  of  fact 
what  it  was,  and  an  exception  was  taken  to  the  ruling  of  the 
court  by  the  prisoner's  counsel.  The  witness  also  answered, 
the  spots  were  blood,  and  further  testified  that  he  saw  stains 
or  spots  on  the  handle,  also  on  the  platform  of  the  pump, 
about  two  rods  in  front  of  the  dwelling-house  of  Richard 
Greenfield,  the  father  of  the  prisoner,  about  the  same  time. 
Other  questions  were  put  of  a  similar  character  as  to  the 
last  stains  and  the  same  objections  urged ;  and  the  same  ruling 
had,  exception  taken  and  evidence  given.  Upon  his  cross-ex- 
amination the  witness  testified  that  his  business  was  working 
on  a  farm  and  trapping  pigeons,  that  he  was  not  a  chemist, 
and  had  no  experience  in  examining  blood  stains.     Evidence 


1881.]    Greenfield  v.  People  of  the  State  of  N.  Y.         83 

Opinion  of  the  Court,  per  Milleb,  J. 

of  a  similar  character  was  also  offered  and  given  by  one  Pen- 
nock,  who  testified  that  lie  was#  farmer,  had  no  practical  ex- 
perience as  to  blood  stains  on  wood,  iron  or  hemlock  plank ; 
that  he  had  butchered  a  good  deal  and  hunted  and  caught 
pigeons,  and  the  same  objection  waa  made,  ruling  had  and  ex- 
ception taken  by  the  prisoner's  counsel.  It  also  appeared  from 
the  evidence  that  the  prisoner,  in  going  from  his  house  to  his 
father's,  would  pass  over  or  near  the  places  where  the  alleged 
blood  stains  were  found. 

The  defendant's  counsel  insists,  first,  that  he  was  not  legally 
bound  to  account  for  the  stains  of  blood,  and  that  in  the  ab- 
sence of  proof  that  he  caused  them,  they  neither  proved  nor 
tended  to  prove  his  guilt ;  second,  that  a  person  who  is  not  an 
expert  cannot  be  allowed  to  testify  as  to  a  matter  of  fact 
whether  the  stains  described  were  blood.  As  to  the  first  ground, 
we  think  that  the  fact  that  blood  stains  were  fomid  along  the 
road  and  in  the  course  of  the  route  over  which  the  prisoner 
would  have  been  obliged  to  and  most  probably  would  have 
passed  on  his  way  to  his  father's  house,  was  a  circumstance 
which  tended  to  prove  the  issue  and  constituted  an  important 
link  in  the  chain  of  evidence  to  establish  his  guilt.  There  was 
blood  in  the  housQ,  and  that  it  was  found  elsewhere  in  the 
vicinity,  where  he  may  have  been,  evinced,  with  tlie  disappear- 
ance of  the  coat  which  he  wore,  that  it  may  have  dripped  from 
this  garment  or  some  part  of  his  person.  There  is  no  rule  of 
evidence  which  excludes  such  proof,  where  the  circumstances 
tend  to  establish  guilt.  In  regard  to  the  second  ground,  we 
think  that  the  witnesses  were  competent  to  testify  upon  the 
subject  whether  the  spots  described  M^ero  blood,  M'ithout  decid- 
ing the  question  whether  an  opinion  of  the  witnesses  would  have 
been  competent.  Under  the  circumstances,  it  is  suflicient  to 
say  that  the  testimony  was  only  received  after  the  witnesses 
had  shown  some  knowledge  on  the  subject  as  a  matter  of  fact. 
The  question  was  not  whether  it  was  human  blood,  and  no  ob- 
jection was  taken  on  this  ground,  but  what  the  character  of  the 
substance  was.  It  is  not  difficult  to  perceive  that  there  are 
many  substances  which  are  commonly  known,  in  regard  to 
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which  a  witness  may  testify,  although  lie  is  unacquainted  with 
their  ingredients  or  chemical  properties.  Many  of  these  would 
be  more  familar  to  those  who  had  occasion  to  notice  them  fre- 
quently than  to  others,  and  hence  they  could  testify  more 
directly  and  positively  in  regard  to  the  same.  But  to  hold 
that  no  one  but  an  expert  or  a  scientific  person  should  be 
allowed  to  speak  on  such  subjects,  would  be  establishing  a 
stricter  rule  than  is  authorized  by  law.  While,  then,  inexperi- 
enced persons  and  those  comparatively  ignorant  may  be  able 
to  testify  in  reference  to  such  substances,  the  weight  to  be 
given  to  their  evidence  must  of  course,  depend  upon  the  cir- 
cumstances and  their  knowledge  of  the  matter.  The  existence 
of  blood  in  large  quantities,  and  where  the  stains  are  recent 
and  marked,  may  be  distinguished  by  most  persons ;  and  while 
it  is  more  difficult  to  discover  the  character  of  a  few  drops  or 
a  smaller  quantity,  it  does  not  necessarily  follow  that  those  who 
from  experience  and  observation  have  become  familar  with  the 
appearance  of  blood  cannot  testify  to  its  reality  as  a  matter  of 
fact.  We  have  given  due  consideration  to  the  able  argument 
of  the  prisoner's  counsel,  to  the  effect  that  uneducated  and  ig- 
norant men  are  incompetent  to  testify  under  the  circumstances, 
and  that  it  is  alone  within  the  province  of  experienced  and 
scientific  experts  to  give  evidence  on  the  subject ;  but  we  are 
after  careful  investigation  brought  to  the  conclusion,  that  in 
many  instances  the  ordinary  mind  may  be  able  to  determine 
from  observation  and  experience  the  character  of  such  stains ; 
and  in  this  case  the  witnesses  who  testified  had  sufficient 
knowledge  to  speak  on  the  subject  The  line  is  often  a  close 
one  between  a  matter  of  fact  and  an  opinion,  but  we  are  of 
the  opinion  that  the  witnesses  sworn  were  competent  to  prove 
the  existence  of  blood  as  a  matter  of  fact.  Nor  are  we  with- 
out authority  upon  the  question.  In  The  People  v.  Qomalez 
(35  N.  Y.  49),  it  was  held  that  stains  of  blood  upon  the  person 
and  clothing  worn  by  the  accused  on  the  night  of  the  murder 
may  be  shown  by  persons  who  are  not  experts,  and  matters  of 
common  observation  may  ordinarily  be  proved  by  those  who 
witness  them,  without  resorting  to  scientific  or  mechanical 
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tests  to  verify  them  with  definite  precision.  It  is  said  in  the 
opinion  by  Porter,  J. :  "  The  testimony  of  the  chemist  who 
has  analyzed  blood,  and  that  of  the  observer  who  has  merely 
recognized  it,  belong  to  the  same  legal  grade  of  evidence ;  and 
though  the  one  may  be  entitled  to  much  greater  weight  than 
the  other,  with  the  jury,  the  exclusion  of  either  would  be 
illegal."  In  the  case  last  cited  testimony  had  been  given  to 
the  effect  that  blood  was  on  the,  clothes  of  the  prisoner,  and  we 
thmk  it  must  be  regarded  as  an  authority  in  point.  (See,  also 
Gomm.  V  Stiirtwa7it^  117  Mass.  122, 132 ;  People  v.  Eastwood^ 
14  N.  Y.  662.)  The  cases  cited  by  the  counsel  for  the  prisoner 
have  been  carefully  examined,  and  none  of  them  establish  the 
principle  that  the  evidence  introduced  was  incompetent.  The 
conclusion,  therefore,  is  a  rational  one,  that  in  matters  of  com- 
mon observation,  where  persons  have  special  opportunity  to 
learn  from  the  nature  of  their  avocations  or  otherwise,  although 
not  strictly  experts,  their  conclusion  as  to  a  fact  is  admissible, 
the  weight  to  be  given  to  the  evidence  being  governed  by  the 
circumstances,  and  by  the  experience  and  knowledge  of  the 
witness  as  to  the  subject  matter  of  the  inquiry. 

Second.  Upon  the  trial  evidence  was  adduced  to  show  the 
prisoner's  conduct  on  the  morning  after  the  homicide,  and  a 
number  of  witnesses  were  asked  whether  they  saw  him  shed 
tears,  and  answered  that  they  did  not.  Objection  was  duly 
taken  to  the  testimony,  which  was  overruled,  and  the  prisbner's 
counsel  excepted  to  the  decision.  One  witness  swore  that  he 
did  see  him  weep  on  that  day,  and  there  was  evidence  showing 
that  upon  its  being  said  to  him  by  one  of  the  witnesses  that  it 
was  a  sad  affair  which  occurred  at  his  house,  he  replied,  "  Yes, 
I  had  a  load  of  oats  stolen."  Another  witness  testified  that  he 
appeared  to  De  indifferent  as  to  his  wife's  death.  The  object 
of  the  testimony  objected  to  evidently  was  to  establish  that  the 
prisoner  did  not  manifest  that  degree  of  feeling  and  sensibility 
which  was  usual  on  such  occasions,  and  that  he  was  not  es- 
pecially moved  or  affected  by  his  wife's  death.  The  acts  and 
conduct  of  a  party  at  or  about  the  time  when  he  is  charged  to 
have  committed  a  crime,  are  always  received  as  evidence  of  a 
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guilty  mind,  and  while  in  weighing  such  evidence  ordinary 
caution  is  required,  such  inferences  are  to  be  drawn  from  them 
as  experience  indicates  is  warranted.  (Roscoe's  Cr.  Ev.  21,  22.) 
And  the  demeanor  of  a  prisoner  at  the  time  of  his  arrest,  or 
soon  after  the  commission  of  the  crime,  or  upon  being  charged 
with  the  offense,  is  a  proper  subject  of  consideration  in  deter- 
mining the  question  of  guilt.  Such  indications,  however,  are 
by  no  means  conclusive,  and  must  depend  greatly  upon  the 
mental  characteristics  of  the  individual.  Innocent  persons,  ap- 
palled by  the  enormity  of  a  charge  of  crime,  will  sometimes  ex- 
hibit great  weakness  and  terror,  and  those  who  have  been 
crushed  with  the  weight  of  a  great  sorrow  will  manifest  the 
greatest  composure  and  serenity  in  their  grief,  and  meet  it 
without  the  shedding  of  a  tear.  While  the.  manifestations  at 
such  a  time  sometimes  indicate  excitement  and  great  disturbance 
of  the  physical  system,  and  do  not  always  sanction  an  inference 
of  guilt,  they  are  admissible  evidence  for  the  jury  to  pass  upon, 
in  view  of  the  circumstances.  {Lindsay  v.  The  People^  63  N. 
Y.  143.)  The  conduct  of  a  prisoner  under  such  a  trying  ordeal 
IS  to  be  weighed  by  the  jury,  and  it  is  for  them  to  determine 
whether  it  is  contrary  to  the  ordinary  behavior  of  a  person 
charged  with  crime,  or  to  be  attributed  to  his  mental  charac- 
teristics, or  evinces  guilt  or  innocence.  Under  well-established 
rules,  the  evidence  objected  to  was  competent  for  what  it  was 
worth,  and  there  was  no  error  upon  the  trial  in  its  admission. 

Third.  There  was,  we  think,  no  error  in  excluding  the  letter 
proved  to  have  been  written  by  Eoyal  Kellogg  to  his  brother. 
The  letter,  among  other  things,  contained  the  following  lan- 
guage :  "  Tell  me  all  about  the  murder.  If  you  think  it  all 
right,  tell  them  I  am  in  Lafayette,  and  if  they  want  me  they 
can  come  and  get  me.'*  Even  if  this  letter  could  be  regarded 
as  a  confession  of  Kellogg  that  he  committed  the  murder,  it 
was  only  the  declaration  of  a  third  party,  merely  hearsay  testi- 
mony, and  upon  no  rule  of  evidence  admissible.  If  such  dec- 
larations were  competent  upon  any  trial  for  homicide,  they 
would  tend  clearly  to  confuse  the  jury  and  to  divert  their  at- 
tention from  the  real  issue.     The  letter  did  not  tend  to  estab- 
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lish  that  Kellogg  committed  the  offense,  was  not  a  part  of  the 
res  ffestcBy  and  In  no  sense  relieved, the  prisoner  from  the  charge 
for  which  he  was  upon  trial,  or  raised  any  presumption  that 
Kellogg  was  the  guilty  party.  Confessions  of  this  character  are 
sometimes  made  to  screen  offenders,  and  no  rule  is  better  estab- 
lished than  that  extra  judicial  statements  of  third  persons  are 
inadmissible.  (Wharton  on  Ev.,  §  644 ;  Wharton's  Cr.  Law, 
§§  662,  684 ;  2  Best  on  Ev.,  §§  559,  560,  563,  565,  578.)  For 
similar  reasons,  the  anonymous  letter  directed  to  the  sheriff,  in 
which  confession  was  made  of  the  murder,  was  properly  ex- 
cluded. 

In  connection  with  the  questions  last  considered  and  under 
the  same  general  head,  the  learned  counsel  for  the  prisoner 
claims  that  there  was  error  in  the  exclusion  of  the  declarations 
of  John  Taplin  to  Alden  and  Royal  Kellogg  offered  to  be 
shown  upon  the  trial  by  one  Wyman.  The  witness  had  testi- 
fied that  he  stayed  at  the  house  of  Taplin,  who  was  his  son-in- 
law,  on  the  night  of  the  murder,  which  was  three-fourths  of  a 
mile,  from  the  prisoner's  house.  He  was  awakened  by  the 
barking  of  a  dog  about  four  o'clock  in  the  morning.  He  got 
up,  looked  out  of  the  window,  saw  three  men,  who  had  a  bottle, 
out  of  which  they  drank.  They  were  Taplin  and  the  two. 
Kelloggs.  They  had  a  double-barrel  gun  and  a  bag  with 
something  in  it.  One  went  to  the  pump  and  washed  his  hands. 
Alden  Kellogg  had  the  gun,  and  Taplin  the  bag.  Taplin  got  a 
coat  and  put  it  on,  took  off  his  coat,  went  and  got  a  coat  from 
the  horse  bam,  which  Royal  Kellogg  put  on ;  one  of  the  Kel- 
loggs took  away  the  gun  and  bag.  Taplin  went  into  his  house. 
The  prisoner's  counsel  offered  to  prove  that  Taplin  said  to  the 
Kelloggs  on  that  occasion  before  they  left :  "  Tou  were  damned 
fools  to  do  it ; "  and  one  of  the  Kelloggs  replied :  "  K  we  had 
not  done  it  we  should  all  have  been  hung."  This  was  ob- 
jected to,  the  testimony  excluded  and  an  exception  taken. 
There  was  no  other  testimony  which  in  any  way  tended  to 
connect  the  Kelloggs  or  Taplin  with  the  events  of  that  night. 
On  the  contrary,  the  probability  of  such  a  theory  was  rebutted 
by  the  version  of  the  prisoner  that  he  saw  Hinds  in  his  house 
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just  preceding  the  homicide,  by  proof  that  the  Kelloggs  were 
in  bed  at  the  time  all  night^tand  the  testimony  of  several  wit- 
nesses to  the  effect  that  Taplin  and  his  family  were  then  visitr 
ing  his  father,  some  twenty-seven  miles  from  his  residence, 
and  did  not  return  until  the  day  after  the  murder,  although 
there  was  much  conflict  in  the  testimony  as  to  the  last-named 
fact.  It  should  also  be  stated  in  this  connection  that  Royal  and 
Alden  Kellogg  were  both  in  court  during  the  time  when  the 
evidence  for  the  prosecution  and  the  defense  was  given,  and 
neither  of  them  was  called  as  a  witness.  The  testimony,  how- 
ever, on  this  branch  of  the  case,  so  far  as  it  was  contradictory, 
was  a  matter  for  the  consideration  of  the  jury,  and  the  ques- 
tion arises  whether  the  evidence  had  any  bearing  upon  the  issue 
upon  trial.  It  is  claimed  that  it  was  admissible,  inasmuch  as  it 
tended  to  raise  a  presumption  that  the  Kelloggs  and  Taplin 
were  the  murderers,  and  as  a  part  of  the  res  gesUSj  in  connec- 
tion with  the  letters  which  have  been  already  considered. 
Wharton  in  his  work  on  Criminal  Evidence,  §  262,  says :  ^^Hes 
gestm  are  events  speaking  for  themselves  through  the  instinct- 
ive words  and  acts  of  participants  *  *  *  when  narrating 
the  events ;  what  is  done  or  said  by  participants  under  the  im- 
mediate spur  of  a  transaction  becomes  thus  part  of  the  trans- 
action because  it  is  then  the  transaction  that  thus  speaks." 
The  rule,  no  doubt,  is  that  to  constitute  declarations  a  part 
of  the  Tea  gestcB^  they  must  be  made  at  the  time  when  the  act 
was  done  to  which  they  relate  and  which  they  are  considered 
as  characterizing,  and  must  so  harmonize  as  to  be  obviously 
a  part  of  the  transaction.  {Moore  v.  Medcha/m^  10  N.  Y. 
210 ;  Enos  v.  TvMe^  3  Conn.  260 ;  Rockwell  v.  Taylor^  41 
id.  56.)  Kor  must  they  be  narratives  of  past  occurrences,  but 
concomitant  with  the  principal  act,  and  so  connected  with  it  as 
to  be  regarded  as  the  result  and  consequence,  or  as  a  part  of 
the  act  itself,  and  presumed  to  have  been  induced  by  the 
motive  which  led  to  its  commission.  (1  Greenl.  Ev.,  §  110 ; 
PeopU  V.  Davis,  56  N.  J-.  ^5 ;  Zt%  v.  3.  R.  R.  R.  Co., 
17  N.  T.  131 ;  Ins.  Co.  v.  Modey,  8  Wall.  405.)  As  was 
said  in  the  last  case  cited,  they  must  be  contemporaneous 
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with  the  main  fact  to  which  they  relate.  In  fact  they  must 
directly  relate  to  the  transaction,  or  be  proved  as  so  intimately 
connected  with  it  and  near  to  it  in  point  of  time,  that  it  is 
manifest  that  they  emanate  from  and  constitute  a  component 
part  of  the  same.  Having  these  rules  in  view,  it  is  not  appa- 
rent that  the  declarations  offered  to  be  proved  were  identified 
with  and  constituted  a  part  of  the  homicide.  The  murder  oc- 
curred between  the  hours  of  one  and  three  o'clock,  some  dis- 
tance from  the  place  where  the  alleged  declarations  were  made. 
There  is  no  proof  that  the  Kelloggs  or  Taplin  were  there,  and 
on  the  contrary,  as  we  have  seen,  the  testimony  of  the  pris- 
oner was  to  the  effect  that  Hinds,  and  not  the  Kelloggs  or  Tap- 
lin, were  in  the  house  at  the  time.  Nor  was  it  proved  that 
either  the  bag  or  gun  was  taken  from  the  prisonei^s  house,  or 
that  the  persons  named  had  any  motive  for  the  commission  of 
the  crime  or  any  complicity  with  the  murder,  and  there  was  no 
circumstance  in  the  case  from  which  the  jury  might  draw  the 
inference  that  they  had.  Aside  from  the  fact  that  the  Kel- 
loggs and  Taplin  were  not  otherwise  implicated,  the  declara- 
tions offered  to  be  proved  would  not  tend  to  prove  their  guilt 
of  the  homicide.  The  statement  offered  was  that  they  would 
be  hung  if  they  had  not  done  it,  while  on  the  contrary  they 
were  liable  to  this  penalty  if  they  had  killed  Mrs.  Greenfield. 
It  would  not,  therefore,  be  proof  'that  they  had  committed  this 
offense,  nor  was  it  a  direct  or  implied  admission  that  they  had. 
Such  evidence  can  in  no  sense,  we  think,  be  regarded  as  a  part 
of  the  res  gestm.  While  evidence  tending  to  show  that  an- 
other party  might  have  committed  the  crime  would  be  admis- 
sible, before  such  testimony  can  be  received  there  must  be  such 
proof  of  connection  with  it,  such  a  train  of  facts  or  circum- 
stances as  tend  clearly  to  point  out  some  one  besides  the  pris- 
oner as  the  guilty  }>arty.  Remote  acts,  disconnected  and  out- 
side of  the  crime  itself,  cannot  be  separately  proved  for  such  a 
purpose.  In  considering  the  question,  we  have  carefully  ex- 
amined the  numerous  authorities  cited  to  sustain  the  position 
that  the  evidence  was  competent,  and  none  of  them  hold  that 
under  such  circumstances  it  could  lawfully  be  received,  and  it 
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was  neither  admissible  alone  or  in  connection  with  the  letters 
referred  to. 

Fourth.  Upon  the  trial  the  prisoner's  counsel  excepted  to 
that  portion  of  the  charge  which  stated  "  that  if  the  prisoner 
declined  to  answer  questions  after  he  was  arrested,  that  fact, 
taken  in  connection  with  tlie  evidence  of  Hiram  Snow,  might 
be  considered  by  the  jury  as  a  circumstance  against  the  pris- 
oner." The  court  was  then  asked  to  charge  that  this  could  not 
be  so  considered,  but  declined,  and  'the  defendant's  counsel 
excepted.  After  the  charge  was  delivered,  the  court  and  jury 
went  to  dinner,  and  as  soon  as  it  was  over  the  judge  returned 
to  the  court-house,  and,  upon  the  court  being  convened,  the 
prisoner  and  jury  were  sent  for,  and  the  judge  withdrew  the 
whole  subject  of  that  portion  of  the  charge  which  was  excepted 
to  from  the  jury,  and  directed  them  to  exclude  from  their  con- 
sideration the  evidence  relating  to  the  same,  and  to  give  it  no 
weight  whatever.  "Without  considering  the  question  whether 
there  was  any  error  in  the  portion  of  the  charge  excepted  to 
or  in  the  refusal  to  charge  as  requested,  we  are  of  the  opinion 
that  if  there  was  error  in  the  charge  as  originally  made,  it  was 
obviated  by  the  subsequent  instructions  to  the  jury.  This  doc- 
trina  is  fully  upheld  in  the  reported  decisions  and  its  propriety 
fiilly  recognized.  The  rule  is  well  settled  that  where  a  judge, 
in  charging:  the  jury,  lays  down  erroneous  propositions,  but, 
upon  his  attention  being  called  thereto  by  objections,  corrects 
the  misdirection  and  lays  down  a  correct  rule,  no  error  is  pre- 
sented for  a  review.  {Eggler  v.  The  People^  66  N.  T.  642 ; 
Meyer  v.  Clark^  45  id.  285.  See,  also,  Thompson  on  Charging 
the  Jury,  §  93 ;  Siitig  v.  Bvrkeatack^  38  Md.  158 ;  Hall  v. 
The  Statey  8  Ind.  439 ;  Commonwealth  y.  SneUingy  16  Pick. 
321,  333,  334.)  It  is  true  that  to  obviate  an  erroneous  instruc- 
tion to  a  jury  upon  a  material  point,  the  withdrawal  must  be 
absolute,  and  in  such  explicit  terms  as  to  preclude  the  inference 
that  the  jury  might  have  been  influenced  thereby.  {ChapTrum 
V.  Erie  RwHAoay  Co,y  55  N.  Y.  679.)  The  withdrawal  here 
was  unqualified  and  directly  within  the  rule  last  stated.  The 
numerous  cases  to  which  we  have  been  referred  in  this  con- 
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nection  by  the  learned  and  indefatigable  counsel  of  the  prisoner 
have  each  received  due  consideration,  and  none  of  them,  we 
think,  are  in  conflict  with  the  views  expressed. 

The  unqualified  direction  to  the  jury,  that  they  should  not 
consider  the  refusal  to  answer  questions  as  evidence  to  estab- 
lish guilt,  and  should  exclude  it  and  give  it  no  weight,  clearly 
was  sufficient  to  correct  the  error,  if  any  had  been  committed, 
within  the  authorities  cited,  and  was  equivalent  to  charging  as 
was  requested  by  the  prisoner's  counsel.  The  jury  could  not 
have  been  long  absent  when  the  correction  of  the  charge  was 
made  by  the  ju,dge,  and  it  is  a  legitimate  presumption  that  in 
arriving  at  a  conclusion  that  the  portion  of  the  charge  which 
was  objected  to  was  not  taken  into  consideration.  Any  other 
assumption  would  rest  upon  the  theory  that  they  were  unable 
to  discriminate  and  prevent  the  correction  of  all  errors  of  a 
judge  upon  a  trial  into  which  he  may  have  inadvertently  fallen, 
which,  as  we  have  seen,  would  be  in  conflict  with  the -decisions 
to  which  we  have  referred.  We  have  given  to  the  questions 
raised  in  the  record  before  us  that  attentive  examination  which 
the  magnitude  and  gravity  of  the  offense  charged  and  the  con- 
sequences involved  eminently  demand,  and  we  are  brought  to 
the  conclusion  that  no  error  was  committed  upon  the  trial 
which  would  justify  a  reversal  of  the  conviction. 

The  judgment,  therefore,  should  be  affirmed  Und  the  record 
remitted  to  the  court  below,  with  directions  to  proceed  as  re- 
quired by  law. 

All  concur. 

Judgment  affirmed. 


Patriok  J.  Hknnessy,  Appellant,  v.  Charles  J.  Patteeson, 
as  Receiver,  etc.,  Bespondent. 

The  win  of  H.,  devised  certain  premises  to  his  wife,  to  be  held  by  her 
**  to  and  for  the  chief  purpose  of  keeping  and  protecting  the  same  for  her 
own  and  "  her  **  daughter's  benefit/'  the  same  to  be  used  "  for  the  mainte- 
nance and  support  of  herself  and  said  daughter. "    If  the  widow  should 
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remany,  the  execaton  were  empowered  to  take  the  control  of  the  prem- 
iaee  from  her,  and  aleo  the  guardianship  of  the  daughter.  The  will  then 
provided  as  follows :  "If  my  said  daughter  Margaret  should  get  mar- 
ried, or  die  without  leaving  any  children,  and  that  her  husband  should 
live  after  her  death,  he  shall  not  inherit  the  said  property  or  any  part 
thereof ;  but  if  there  are  any  children  foom  of  my  daughter,  and  living 
after  her  death,  the  property  shall  be  theirs.  •  *  •  Should  my  said 
daughter  Margaret  die  without  leaving  any  issue,  then  the  said  property 
shall  be  left  to  my  nephew,  John  Foley."  The  testator's  wife  and 
daughter  survived  him,  after  his  death,  first  his  widow  died,  then  Mar- 
garet married,  then  Folisy  died,  then  the  daughter  died  without  issue 
surviving.  In  an  action  of  ejectment,  in  which  plaintiff  claimed  under 
a  deed  from  the  daughter,  executed  after  the  death  of  the  widow,  held, 
that  Foley  took  an  estate  in  expectancy,  to  vrit,  a  contingent  remainder 
which  vested  in  him  as  a  right,  according  to  its  character,  upon  the  death 
of  the  testator,  and  which  descended  to  his  heirs;  so  that  upon  the  hap- 
pening of  the  contingency,  t.  s.,  the  death  of  Margaret  without  issue, 
the  estate  vested  absolutely  in  the  heirs  of  Foley. 
The  rules  of  the  common  law  applicable  to  such  a  devise  and  the  changes 
wrought  by  the  Revised  Statutes,  considered  and  discussed. 

(Argued  March  4,  1881 ;  decided  April  10, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department  entered  upon  an  order 
made  September  17, 1880,  affirming  a  judgment  in  favor  of 
defejidant,  entered  upon  a  verdict. 

Thifl  was  an  action  of  ejectment  brought  to  recover  posses- 
sion of  certain  premises  situate  in  the  city  of  Brooklyn. 

John  Foley  died  in  1872,  seized  of  the  premises,  leaving  a 
will,  the  provisions  of  which,  so  far  as  they  affect  the  Dremises 
in  question,  are  as  follows : 

^^Fvrst,  After  all  my  lawful  debts  are  paid  and  discharged, 
I  give  and  bequeath  to  my  dear  wife,  Oatherine  Healey,  the 
house  and  lot  ii^  which  I  now  reside,  and  which  house  and  lot 
I  now  own  and  which  house  and  lot  is  situated  on  the  north- 
erly side  of  Luqueer  street,  in  the  twelfth  ward,  in  the  city  of 
Brooklyn,  aforesaid.  The  said  described  property  is  to[be  held 
by  my  said  wife,  after  my  death,  to  and  for  the  chief  purpose 
of  keeping  and  protecting  the  same  for  her  own  and  my 
daughter's  benefit ;  provided,  however,  that  my  said  wife  shall 
prudently  use  the  rents  and  benefits,  if  any  there  may  be,  of 
said  property  for  the  maintenance  and  support  of  herself  and 
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said  daughter ;  and  also,  that  my  said  wife  shall  be  and  act  as 
the  sole  gaardian  and  protector  of  my  said  daughter  as  long  as 
she  remains  unmarried ;  but  if  she,  my  said  wife,  should  get 
married,  or  otherwise  commit  acts  contrary  to  the  wishes  of  my 
executors  herein  named,  then  my  executors  shall  have  the 
power  to  have  the  contsol  of  said  property  taken  from  my  said 
wife,  and  also  the  guardianship  of  my  said  daughter.  This 
use  and  privilege  of  my  said  property  to  my  said  wife  is  in 
lieu  of  her  dower  right. 

^^  Second,  I  also  wish  and  will  that  if  my  said  daughter  Mar- 
garet should  get  married,  or  die  without  leaving  any  children, 
and  that  her  husband  should  live  after  her  death,  he  shall  not 
inherit  the  said  property  or  any  part  thereof;  but  if  there  are 
any  children  bom  of  my  daughter,  and  living  after  her  death, 
the  property  shall  be  theirs,  share  and  share  alike,  and  managed 
accordingly  by  my  executors. 

^^  Third.  I  wish  and  will,  that  should  my  said  daughter 
Margaret  die  without  leaving  any  issue,  then  the  said  property 
shall  be  left  to  my  nephew,  John  Foley." 

The  testator's  widow  died  in  1874.  His  daughter  Margaret 
thereafter  married  the  plaintiff.  Foley  died  in  1876,  and  Mar- 
garet died  in  1878,  .leaving  no  issue  surviving.  Margaret, 
prior  to  her  death,  conveyed  the  premises  to  one  Battersberry 
who  conveyed  to  plaintiff.  In  an  action  of  partition  between 
the  heirs  of  John  Foley,  defendant  was  appointed  receiver. 

Robert  Johrhston  for  appellant.  The  fee  not  being  devised 
to  Maigaret,  vested  in  her  by  descent,  subject  to  the  limitations 
to  her  issue,  and  John  Foley.  {RoseveU  v.  FuUerton^  7  Cow. 
79;  Scha/uber  v.  Jacksouy  2  Wend.  33;  Wolfe  v.  Van  No^- 
trwndy  2  K.  Y.  431.)  Even  if  the  devise  to  Margaret  was  on 
contingency,  yet,  as  heir,  she  would  take  the  fee  by  descent. 
(Feame's  Rem.  353 ;  Plunkett  v.  Bdmesy  1  Lev.  Ill ;  BueU 
V.  Southioioky  70  N.  T.  580 ;  Pwrfroy  v.  Eodg&re^  2  Sandf . 
880;  Carter  v.  Bamardiston,  1  P.  W.  605-516;  4  Kent, 
257.)  The  remainders  to  Margaret's  issue,  and  to  John  Foley, 
are  both  contingent    (1  B.  S.  728,  §  25 ;  3  id.  [2d  ed.]  573 ; 
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Doe  V.  Holme^  2  Bl.  777 ;  Luddington  v.  Kime^  1  Ld.  Raym. 
203 ;  Oood/right  v.  Dv/rham^  Doug.  253 ;  GoodtiMe  v.  BiUing- 
ton,  id.  753 ;  Boddy  v.  FUzgeraldy  6  H.  L.  C.  832 ;  4  Kent, 
206,  note  ^;  Woodrufv.  Cooke,  47  Barb.  304;  S.  C,  61  N. 
Y.  638;  Barnes  v.  Hatha/ioay,  66  Barb.  452;  Jackson  v. 
NobUj  2  Keene,  590.)  The  remainder  to  Foley  cannot  answer 
a  single  test,  required  by  the  statute,  of  a  vested  I'emainder. 
(1  E.  S.  723,  §  10  ;  Mo(yre  v.  LiMd,  41  K  T.  93 ;  Sa/oage  v. 
Pike,  45  Barb.  464;  Feame's,  216;  3  Austin  [Lond.  ed.], 
79  ;  Miller  v.  Errums,  19  N.  Y.  384;  Jackson  v.  Waldrany  13 
Wend.  178;  3  R.  S.  [2d  edj  573 ;  Barnes  v.  AUm,  1  Bro. 
C.  C.  181 ;  Pinbury  v.  Elkm,  1  P.  W,  563;  Doe  v,  Moore, 
14  East,  601 ;  1  R.  S.  773,  §  2.)  The  term  "  Estate  of  Inher- 
itance "  embraced  every  species  of  fee  at  common  law,  and 
Margaret  had  such  an  estate.  (1  R.  S.  722,  §  2;  4  Kent,  9; 
Jackson  v.  Noble,  2  Keene,  5^0 ;  Roberts  v.  DiocweU,  1  Atk. 
607;  BmkermaeY.Baskervme,2\A.^9'l:,  1  R.  S.724,  §  28; 
reviser's  note  to  same  section.)  The  testator  intended  the  be- 
quest to  Foley  should  fail,  if  the  daughter  survived  him. 
Getting  v.  MoDermott,  2  M.  &  K.  69 ;  Elliot  v.  Da/venport, 

1  P.  W.  83 ;  Toplis  v.  Baker,  2  Cox,  222 ;  Mayba/tik  v. 
Brooks,  1  Bro.  C.  0.  84 ;  Thurber  v.  Chambers,  66  N.  Y.  42; 

2  R.  S.,  §§25,  66;  Van  Buren  v.  Dash,  30  N.  Y.  393; 
Beaniderk  v.  Dormer,  2  Atk.  308  ;  Roper's  Leg.  706  ;  Lowfield 
V.  Stoneham,,  1  Strange,  1261 ;  HincJdey  v.  Simmons,  4  Ves. 
161;  Clark  Y.  Zubbeck,  1  Yo.  &  Col.  [0.]  492;  Webster  y. 
Bale,  4:  Mad.  144 ;  Turner  v.  Moor,  6  Ves.  557 ;  Cambridge 
V.  Boris,  8  id.  12 ;  Ommarey  v.  Bake?*,  18  id.  557 ;  Wolfe 
V.  FaTi  Nostrand,  2  N.  Y.  431 ;  OaUand  v.  Zeonard,  1 
Swanst.  161 ;  ZeJune  v.  LeJune,  2  Keene,  701 ;  Heresy  v.  Jlfc- 
Laughlin,  1  Price,  264;  J?im^  v.  PiUans,  2  M.  &  K.  15 ;  Moore 
V.  Lyons,  25  Wend.  119  ;  Lvvvngston  v.  Greene,  52  N.  Y.  118 ; 
ir^  v.  ir^Zy,  61  id.  47 ;  EnJywry  v.  Sheldon,  68  id.  227.) 
Besides  hastening  the  vesting,  the  courts  require  the  precise 
events  designated  by  the  will,  to  occur,  before  the  bequest  can 
be  divested,  by  limitations  over.  {Jackson  v.  Noble,  2  Keene, 
590 ;  Stwrges  v.  Pierson,  4  Mad.  411.)    As  a  general  rule, 
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contingent  rights  are  transmissible,  unless  the  existence  of  the 
contingentee  at  a  given  tim.e  is  of  the  essence  of  the  contin- 
gency, on  which  the  right  is  to  arise.  Here  the  existence  of 
Foley  at  Margaret's  death  was  essential.  (3  Austin  [Lond. 
ed.],  80 ;  1  R  S.  724,  §  25.)  Even  had  the  devise  been  to 
Foley  and  his  heirs,  they  would  not  take  by  substitution,  un- 
less the  property  vested  in  him.  {7%urber  v.  OhcmberSy  66 
K.  Y.  42.)  When  the  devise  is  to  persons  as  a  dass  tliey  can 
take  only  by  substitution,  if  the  property  vests  in  the  primary 
legatee.  {Christopherson  v.  NayloVy  1  Mer.  330 ;  3  Ves.  611 ; 
OUes  V.  GUeSy  8  Sun.  360 ;  V(m  Burm  v.  Daahy  80  N.  Y. 
393.) 

John  G.  McOuire  for  respondent.  At  the  time  of  his 
death,  John  Foley's  interest  in  the  premises  was  a  vested 
remainder.  Such  an  interest  is  vested  "  where  there  is  a  per- 
son in  being  who  would  [have  an  immediate  right  to  the  pos- 
session of  the  land  upon  the  ceasing  of  the  intermediate  or 
precedent  estate."  (1  R.  S.  723,  §  13  [Edm.  672] ;  Mixxre  v. 
Littd,  41  N.  Y.  76 ;  Foley  v.  Foley,  17  Hun,  238.)  It  may 
be  conceded  that  previous  to  the  Revised  Statutes,  Foley's 
interest  in  the  premises  at  his  death  would  be  called  an  execu- 
tory devise.  (Jackson  v.  Staais^  11  Johns.  337 ;  FosdicJc  v. 
Comdly  1  id.  444.)  Such  an  interest  was  devisable  and  de- 
scendible at  common  law.  {Roe  v.  Jones^  1  H.  Black.  30 ; 
3  Term,  88  ;  Boe  v.  Cfriffith,  1  Bl.  605 ;  Selwin  v.  Sekoin,  2 
Burrow,  1131 ;  Winslow  v.  Goodwvny  48  Mass.  374;  1  Redf. 
on  Wills,  391 ;  2  Washb.  on  R.  P.  582  [marg.  223].)  The 
legal  effect  of  leaving  the  remainder  to  John  Foley  generally, 
without  providing  for  its  defeat  in  case  of  his  death  before  it 
vested  in  possession,  would  be  that,  if  he  died  before  the  con- 
tingency, his  heirs  or  devisees  would  take  in  his  stead  when 
his  interest  ripened  into  possession.  {Moore  v.  HwwkvnSy  2 
Eden's  Ch.  341 ;  Pinhury  v.  ^Zim,  1  P.  Wms.  563 ;  2  Vent. 
347;  Kmg  v.  WitherSy  Cas.  temp.  Talb.  117;  Chauncyy. 
Graydony  2  Atk.  616  ;  Hodgson  v.  Bawsorhy  1  Ves.  Sen.  46 ; 
MedliccU  v.  Bow9y  id.  201 ;  Bwmea  v.   AUeUy   1   Bro.   G. 
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C.  181 ;  Devime  v.  Mello,  id.  537 ;  Perry  v.  WoodSy  3  Ves. 
Jr.  204 ;  2  Eedf .  on  ^fMl^  245  ;  4  Kent's  Com.  7 ;  1  E.  S.  748, 
§  1,  Edm.  699;   Wimlow  v.  Ooodvmij  48  Mass.  374.) 

Finch,  J.  The  general  intention  of  the  testator,  in  this 
case,  is  very  plain.  Having  a  wife,  and  an  unmarried  daughter, 
he  desired  to  secure  to  them  during  their  lives  the  full  benefit 
of  the  use  and  income  of  his  property ;  but  dreading  the  in- 
fluence and  possible  selfishness  of  a  husband  of  either,  he 
aimed  at  a  disposition  which  would  make  it  impossible  for 
such  husband  to  obtain  any  interest  in,  or  control  over  the  es- 
tate Revised.  To  effect  this  purpose,  he  took  from  the  widow, 
in  the  event  of  her  remarriage,  the  management  of  the  prop- 
erty and  also  the  guardianship  of  his  daughter  and  vested  both 
in  his  executors.  In  the  event  of  the  daughter's  marriage,  he 
provided  that  her  husband  should  not  inherit  the  property,  nor 
any  part  thereof,  and,  as  a  mode  of  securing  that  result,  he 
gave  no  estate  to  the  daughter  in  express  terms,  but  directed 
that  upon  her  death  it  should  go  to  her  issue  then  living,  or, 
in  default  of  such  issue,  then  to  the  testator's  nephew,  John 
Foley.  The  will  was  evidently  intended  to  bar  the  possible 
interest  of  a  successor,  or  son-in-law,  and  keep  from  the  hands 
of  strangers,  not  of  tlie  testator's  blood,  the  property  gained 
by  his  care  and  labor.  Whatever  else  may  be  true  of  the  case, 
this  purpose  and  intention  is  distinct  and  plain,  and  must  have 
its  proper  weight  in  determining  the  construction  of  the  will. 
The  claim  of  the  plaintiff,  if  sustained,  overrides  that  inten- 
tion, and  renders  nugatory  and  useless  the  precautions  of  the 
testator;  for  it  is  the  husband  of  the  daughter  who  now  claims 
the  absolute  ownership  of  the  estate  and  seeks  to  wrest  it  from 
the  possession  of  the  children  of  the  nephew.  I 

As  to  the  proper  construction  of  the  will  the  parties  differ 
widely.  The  theory  of  the  plaintiff  is,  that  the  widow  had  a 
life  estate,  and  the  daughter,  Margaret,  took  the  fee  by  descent, 
such  fee  subject,  however,  to  be  determined  by  the  presence  of 
issue  living  at  her  death,  or  in  default  of  such  issue  living  at 
that  date,  subject  to  the  right  of  Foley  to  take  the  fee  if  he 
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ehoald  be  living  at  the  death  of  Margaret ;  but  that  in  case 
both  of  the  prescribed  failure  of  issue,  and  the  survivorship  of 
Foley  at  the  happeming  of  that  contingency,  the  fee  inherited 
by  Margaret  lost  its  base  or  determinable  quality,  and  became 
a  fee  simple  absolute,  which,  through  Margaret's  deed  in  her 
lifetime,  passed  as  such  to  her  husband.  In  this  view  of  the 
will  the  devise  to  Foley  is  deemed  a  contingent  remainder, 
vesting  neither  in  interest  nor  possession  until  the  happening 
of  two  uncertain  events,  viz. :  the  death  of  Margaret  without 
issue  living,  and  thq  survival  of  Foley  at  the  ,date  of  such 
death.  This  construction  bars  utterly  the  heirs  of  Foley,  and 
reduces  his  right  to  a  mere  possibility  of  acquiring  an  estate, 
which  lapsed  by  his  death  in  the  life-time  of  Margaret. 

The  theory  of  the  defendant  is  that  the  widow  took  a  life  es- 
tate, then  Margaret  a  life  estate,  with  remainder  in  fee  to  John 
Foley,  vesting  in  interest  at  the  death  of  the  testator,  and  in 
possession  at  the  death  of  Margaret  without  issue  living,  but 
liable  to  be  divested  by  the  existence  of  such  issue  living  at  her 
death.  The  estate  of  Foley  is  claimed  to  be  a  vested  remainder, 
affected  in  no  manner  by  his  death  before  Margaret,  but  in 
that  event  descending  to  his  heirs  who  thereby  took  the  entire 
estate. 

The  argument  on  both  sides  draws  largely  upon  the  provis- 
ions of  the  common  law,  as  explanatory  of  the  changes  effected 
by  the  Revised  Statutes,  and  some  brief  consideration  of  what 
would  have  been  the  operation  of  the  former  upon  the  devise  in 
question  may  aid  us  in  the  application  of  the  modified  enact- 
ments. 

The  first  difficulty  in  the  defendant's  position,  as  affected  by 
the  language  of  the^will,  would  have  arisen  in  the  absence  of  a 
precedent  estate  to  support  the  remainder  to  Foley.  The  gen- 
eral rule  was  that  no  remainder  could  be  created  without  a 
particular  estate  to  support  it,  and  must  have  been  so  limited  as 
to  take  effect  on  the  regular  and  natural  determination  of  the 
precedent  estate.  (2  Washb.  R.  E.  603.)  That  rule  would  be 
fetal  in  the  present  case  to  the  remainder  of  Foley,  if  the  sole 
estate  preceding  it  was  the  life  estate  of  the  widow,  for  that 
SiCKELS  —  Vol.  XL.        13 
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estate  might  end,  and  in  fact  did  end  before  the  daughter,  Mar- 
garet, died,  and,  therefore,  before  the  contingency  upon  which 
Foley's  estate  depended  had  occurred.  If  to  meet  this  diffi- 
culty resort  is  had  to  the  plaintiffs  theory,  that  besides  tlie  life 
estate  of  the  widow,  there  was  in  Margaret  a  qualified,  base  or 
determinable  fee,  coming  to  her  by  descent,  we  are  baffled  by 
another  rule  of  the  common  law  that  a  remainder  could  not  be 
limited  on  a  base  or  determinable  fee  which  had  vested  in  in- 
terest. (Lalor,  65.)  It  is  possible,  however,  that  a  just  con- 
struction of  the  will  would  give  to  Margaret  a  life  estate  by 
iinplication.  The  use  of  the  property,  until  her  death,  was 
probably  intended  for  her  as  well  as  her  mother.  While  the 
widow  lived  she  was  to  have  the  use  of  the  property  for  the 
joint  benefit  of  herself  and  her  daughter,  unless  she  re-married. 
In  that  event  the  executors  were  to  have  the  control  of  the  es- 
tate. This  provision  was  evidently  aimed  at  the  protection  of 
Margaret,  and  indicates  a  purpose  to  secure  her  maintenance 
out  of  the  income.  It  may  be  possible,  therefore,  to  say,  as  the 
respondent  contends,  that  after  the  death  of  the  widow,  the 
right  of  Margaret  to  the  incopae  and  profits  of  the  estate  for  her 
support  and  maintenance  remained.  In  that  event,  the  diffi- 
culty we  have  mentioned  would  disappear,  because  a  precedent 
life  estate  in  Margaret  would  have  remained  until  her  death, 
and  sustained  the  remainder  to  her  issue  or  to  Foley.  If  it  be 
then  objected  that  such  devise  to  the  daughter  for  life,  with 
remainder  to  her  issue  is,  at  common  law,  turned  into  a  fee  in 
the  daughter  by  the  operation  of  the  rule  in  SJieUey^a  case^ 
upon  the  ground  that  the  word  issue  is  used  as  the  equivalent 
of  heirs,  and  is  here  a  word  of  limitation  and  not  of  purchase 
{In  re  Sanders^  4  Paige,  293  ;  2  Washb.pn  Keal  Prop.  569), 
the  answer  is  that  the  rule  applied  only  to  the  case  of  the  first 
taker,  and  not  to  the  use  of  the  word  in  a  case  like  the  presept. 
{Guahney  v.  Henry ^  4  Paige,  345  ;  citing  Finch's  Ch.  280,  and 
Coke's,  263,  note  15.) 

If  the  difficulties  of  the  common  law  seem  thus  far  obviated, 
they  become  more  serious  as  we  approach  a  consideration  of 
the  nature  and  character  of  the  devise  over  to  Foley.     Alter* 
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native  estates,  or  contingencies  with  a  double  aspect,  as  they  are 
sometimes  called,  were  permissible  and  recognized  before  the 
Kevised  Statutes  expressly  authorized  their  creation.  They 
were  unobjectionable,  because  only  one  could  vest,  and  the 
happening  of  the  contingency  merely  substituted  one  for  the 
other,  and  in  no  respect  prolonged  any  restraint  upon  alien- 
ation. {Luddmgton  v.  KimCy  1  Ld.  Raymond,  203 ;  Doe  v. 
Hclmey  2  Black.  777.)  If,  therefore,  Foley  had  been  alive  at 
the  death  of  Margaret,  it  seems  possible  to  put  a  construction 
upon  the  will  which  would  have  given  him,  at  that  date,  even 
at  common  law,  a  vested  remainder  which  would,  of  course, 
have  descended  to .  his  heirs.  But  he  died  before  Margaret, 
and  whether,  for  that  reason,  his  estate  lapsed,  or  was  of  such 
character  that  it  descended  to  his  heirs,  so  that  they  took  upon 
the  happening  of  the  contingency  as  succeeding  to  all  his 
rights,  becomes  a  very  important  question.  Before  the  Re- 
vised Statutes,  his  estate  would  have  been  a  contingent 
remainder,  or,  at  least,  good  by  way  of  executory  devise ;  ior\ 
even  if  Margaret  had  not  a  life  estate,  but  a  base  or  determin- 
able fee,  so  that  a  remainder  in  fee  could  not  be  limited  upon 
it,  the  limitation  to  Foley  would  have  been  good  as  an  execu- 
tory devise.  {Jackson  v.  StaatSy  11  Johns.  348;  Shermcm  v. 
Sherman^  3  Barb.  385 ;  Maurice  v.  Graham^  8  Paige,  486.) 
Viewed  in  either  aspect,  his  estate  was  descendible,  unless  his 
survivorship  of  Margaret  was  an  element  of  the  contingency 
upon  which  his  estate  was  limited.  {Pinbury  v.  Elkin^  1  Peere 
WiUiams,  563 ;  Moor  v.  Hawkins^  2  Eden's  Ch.  341 ;  Winalow 
V.  Ooodwin^  48  Mass.  374.)  Of  contingent  remainders,  a  very 
accurate  writer  says  (Washburn  on  Real  Property,  549)  that  at 
common  law,  before  the  contingency  happens,  they  cannot  be 
conveyed,  except  by  way  of  estoppel ;  but,  where  the  person 
who  is  to  take  the  remainder  if  it  becomes  vested,  is  ascer- 
tained, >and  he  dies,  it  will  pass  to  his  heirs  and  may  be  devised 
by  him.  And,  as  to  the  interest  of  an  executory  devisee,  the 
samie  writer  says  that  contingent  and  executory  estates,  and 
possibilities  accompanied  with  an  interest;^ are  descendible  to 
flie  heir  or  transmissible  to  the  representative.     (Ibid.  662.) 
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Of  course,' the  rule  cannot  apply  where  the  survivorship  of  the 
devisee  at  the  happening  of  the  contingency  is  itself  a  contin- 
gency upon  which  the  devise  is  limited.  That  is  claimed  to  be 
the  situation  here,  and  it  becomes  apparent  that,  even  at  common 
law,  the  one  vital  question  in  the  case  is  whether,  by  the  terms 
and  intent  of  the  will,  Foley  was  only  to  take  upon  the  con- 
tingency that  he  survived  Margaret,  in  addition  to  the  contin- 
gency tliat  the  latter  should  die  without  issue  living  at  the  date 
of  her  death. 

If  now  we  test  the  case  by  the  simpler  provisions  and  defini- 
tions of  the  Revised  Statutes,  we  shall  find  that  the  same  ques- 
tion confronts  us  as  the  pivotal  point  in  the  case.  What  has 
been  said  of  the  common-law  rules  shows,  at  least  in  some  di- 
rections, the  diflSculties  which  the  revisers  sought  to  remove 
and  the  force  and  effect  of  the  radical  change  which  they 
wrought.  A  remainder  no  longer  fails  by  reason  of  the  deter- 
mination of  the  precedent  estate  before  the  happening  of  the 
f  contingency  upon  which  it  is  to  vest,  apd  a  life  estate  in  Mar- 
garet ceases  to  be  necessary  to  support  the  remainder  of  Foley. 
A  fee  may  be  limited  on  a  fee  upon  a  contingency  which,  if  it 
should  occur,  must  happen  within  the  limits  of  the  prescribed 
period,  so  that  even  if  Margaret  took  a  baseor  determinable  fee 
by  descent  the  limitation  over  to  Foley  was  possible.  Altema- 
tive  estates,  where  upon  the  failure  of  one  to  vest,  the  next  in 
succession  shall  vest,  are  expressly  recognized ;  and  all  future 
estates  are  made  in  terms  descendible,  devisable  and  alienable, 
like  estates  in  possession.  Not  only  are  difficulties  thus  re- 
moved and  doubts  solved,  but  future  estates,  like  that  devised 
to  Foley,  are  expressly  authorized  and  defined.  Estates,  in 
respect  to  the  time  of  their  enjoyment,  are  divided  into  estates 
in  possession  and  estates  in  expectancy.  The  latter  are  de- 
clared to  be  those  in  whicli  the  right  of  possession  is  postponed 
to  a  future  period,  and  are  further  divided  into  future  estates 
and  reversions.  A  future  estate  dependent  on  a  precedent  es- 
tate is  termed  a  remainder,  and  that  may  be  pither  vested  or 
contingent.  It  is  vested,  when  there  is  a  person  in  being  who 
would  have  an  immediate  right  to  the  possession  of  the  lands 
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upon  the  ceasing  of  the  intermediate  or  precedent  estate  and 
is  contingent  whilst  the  person  to  whom,  or  the  event  upon 
which  it  is  limited  to  take  effect  remains  uncertain.  (R.  ^ 
Part  2,  chap.  1,  tit.  2,  art.  1.)  Tested  bj  these  definitions,  the 
estate  of  Foley  is  to  be  deemed  a  contingent  remainder,  vest- 
ing as  a  right  upon  the  death  of  the  testator,  and  in  interest 
and  possession  upon  the  death  of  Margaret  without  issue  liv- 
ing, unless,  indeed,  the  survivorship  of  Foley  is  made  by  the 
terms  of  the  will  an  additional  and  further  contingency.  We 
are  thus  brought  again  to  what  we  have  already  described  as 
the  pivotal  <]^uestion  in  the  case,  apd  it  is  necessary  now  to  con- 
sider it.  Reliance  is  placed  upon  the  mention  of  Foley  by 
name  without  allusion  to  his  heirs. .  But  the  omission  was  not 
material.  Without  such  words  in  a  devise  the  fee  would  pass 
unless  an  intent  should  appear  in  the  will  by  express 'terms  or 
necessary  implication,  to  pass  a  less  estate.  (4  Kent's  Com. 
7 ;  1  R.  S.  [Edm.],  §  1,  p.  699.)  Some  stress  is  laid  upon  the 
language  of  the  devise  to  Foley,  which  was  in  these  words : 
"Should  my  daughter  Margaret  die  without  leaving  any  issue, 
then  the  said  property  shall  be  left  to  my  nephew,  John 
Foley."  The  argument  is  that  the  word  "  should  "  implies  a 
contingency,  and  the  expression  "  should  she  die,"  standing 
alone,  is  inaccurate,  since  death  at  some  time  is  certain  and  in- 
evitable. Therefore,  it  is  said,  the  contingency  referred  to 
must  be  that  of  time ;  death  before  Foley.  This  construction 
utterly  overlooks  the  real  contingency  named  in  the  will,  and 
substitutes^  or  rather  adds  one  not  there  at  all.  The  contin- 
gency named  by  the  testator  was,  should  she  die  without  issue 
living  at  her  death.^  That  was  the  uncertainty  to  which  he  re- 
ferred, and  for  which  he  meant  to  provide ;  and  the  word 
"  then  "  plainly  refers  to  the  event ;  to  the  happening  of  that 
contingency ;  and  not  to  the  time  at  which  Foley's  right  should 
commence.  It  is  said  that  Foley  was  expected  by  the  testator 
to  survive  Margaret,  and  the  principal  reason  assigned  is  that 
Foley  was  named  as  one  of  the  executors,  and  the  will  provided 
that  after  the  death  of  Margaret  leaving  issue,  the  estate  in 
them  was  to  be  "managed  "  by  the  executors.     Nevertheless, 
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the  testator  might  easily  hav^e  contemplated  the  death  of  one 
or  both  of  them,  and  the  substitution,  if  necessary,  of  admin- 
istrators with  the  will  annexed,  or  of  trustees.  The  provision 
itself  was  awkward  and  probably  would  have  proved  ineffect- 
ual. But  if  such  expectation  existed,  it  was  of  little  conse- 
quence in  view  of  the  testator's  evident  intention.  He  meant 
to  keep  the  property  in  the  line  of  his  blood.  Preferring  first 
his  wife ;  then  Margaret  and  her  issue ;  he  next  casts  the  estate 
upon  the  nephew  and  his  heirs,  preferring  them  to  possible 
husbands,  or  strangers  to  his  blood. 

We  do  not  think,  therefore,  that,  by  the  terms  of  the  will, 
Foley's  estate  was  limited  upon  the  added  contingency  of  his 
survival  of  Margaret.  It  follows  that  his  right  was  descendible 
to  his  heirs,  both  at  common  law  aind  under  the  statute,  unless 
some  other  legal  difficulty  intervenes. 

Such  difficulties  are  suggested.  The  one  founded  upon  the 
doctrine  of  the  common  law  that  the  heir  of  a  primary  devisee 
can  never  take  by  substitution  unless  the  estate  vests  in  such 
primary  devisee,  we  do  not  think  has  a  proper  application  to 
the  case  before  us,  but  if  it  has,  will  find  its  answer  in  the 
clianged  provisions  of  our  statutes,  and  also  in  the  views  pres- 
ently to  be  taken  of  their  effect  upon  contingent  remainders. 

But  a  further  difficulty  is  founded  upon  the  denial  to  the 
estate  of  Foley  of  any  descendible  quality,  upon  the  ground 
that  it  never  vested  in  him,  and  was  nothing,  in  fact,  but  the 
possibility  of  acquiring  an  estate.  The  logic  of  this  view  is 
very  forcibly  presented  in  a  case  similar  to  and  yet  different 
from  the  one  before  us,  by  the  dissenting  opinion  of  Grovkb, 
J.  {Moore  v.  Zittel,  41  N.  Y.  66.)  The  court  did  not 
concur  in  the  reasoning,  or  the  conclusion  to  which  it  led. 
Followed  steadily  to  its  logical  consequences,  it  would  ap- 
parently take  out  of  the  operation  of  the  statute  a  large  class 
of  future  estates,  upon  the  ground  that  they  are  mere  possibili- 
ties, and  not  estates  at  all.  The  collision  at  the  bottom  of  that 
case  was  over  the  character  of  a  contingent  remainder  limited 
to  the  heirs  of  a  person  then  living.  The  majority  of  the 
court,  founding  their  opinion  upon  the  definitions  of  the  Re- 
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vised  Statutes,  and  their  express  authority,  held  that  the  chil- 
dren of  John  Jackson  had,  during  his  life,  and  notwithstand- 
ing the  uncertainty  of  their  ever  living  to  be  his  heirs,  an 
expectant  estate  which  could  be  aliened.  The  dissent  went 
upon  the  ground  that  such  children,  during  the  life  of  the 
father,  had  no  estate  at  all,  but  only  the  possibility  of  acquir- 
ing one,  which,  therefore,  was  not  the  subject  of  a  convey- 
ance. The  case  differed  from  the  one  under  consideration  in 
many  respects,  but  at  least  settles  the  question  that  such  a  con- 
tingent right  as  was  devised  to  John  Foley  is  within  the 
definition  of  expectant  estates,  and  governed  by  the  provisions 
of  the  Revised  Statutes. 

It  is  true  that  to  allow  of  title  by  descent  there  must  be 
something  to  descend  ;  and  what  that  is,  in  a  case  of  contin- 
gent remainder,  which  may  never  vest  either  in  interest  or 
possession,  except  a  mere  possibility  of  acquiring  an  estate,  is 
a  question  which  the  mandate  of  the  statute  sufficiently 
answers,  but  which  may  also  be  answered  on  principle.  John 
Foley  had  something  more  than  a  mere  possibility  of  acquir- 
ing an  estate ;  he  ha^  the  fixed,  absolute  right  to  have  the 
estate  if  the  contingency  occurred.  That  right  was  conferred 
by  the  will  of  the  testator,  and  vested  in  him  at  the  instant  of 
the  latter's  death.  The  devisee  held  it  as  a  vested  right,  but 
such  a  right  as  the  contingent  and  uncertain  character  of  the 
devise  created ;  nevertheless  a  fixed  and  vested  right,  which 
the  Revised  Statutes  recognize  as  an  estate,  place  in  the  cate- 
gory of  expectant  estates,  and  decree  shall  be  descendible,  and 
which,*  as  we  have 'already  seen,  was  descendible  even  at  com-  ' 
mon  law.  In  his  chapter  on  executory  devises  Washburn  re- ' 
minds  us  of  the  necessity  of  distinguishing  "between  the 
vesting  of  a  right  to  a  future  estate  of  freehold,  the  vesting 
of  a  freehold  estate  in  interest,  and  the  vesting  of  the  same  in 
possessions^    (2  "Washburn  on  Real  Property,  664.) 

We  do  not  agree,  therefore,  with  the  opinion  oJ  the  Gen- 
eral Term,  while  we  concur  in  the  result  of  their  decision. 
They  held,  as  the  respondent  claims,  that  Foley  took  a  vested 
•remainder,  subject  to  be  divested  by  the  contingency  of  Mar-  ^ 
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garet's  death,  leaving  issue,  such  contingency  operating  as  a 
condition  subsequent.  This  construction  drives  us  to  give 
Margaret  an  estate  for  life  by  implication,  upon  a  very  doubt- 
ful and  debatable  state  of  facts,  at  the  peril  of  holding  that, 
after  the  death  of  the  mother,'  the  daughter  had  no  interest  in 
the  property  during  the  rest  of  her  life,  and  was  bound  to 
surrender  it  and  its  income  to  Foley.  We  do  not  accuse  the 
testator  of  any  such  unreasonable  and  unexplainable  purpose. 

Nor  can  we  see  that  Foley  took  a  vested  remainder  under 
the  definition  given  by  the  Revised  Statutes.  The  present 
capacity  of  taking  ^ect  in  possession,  if  the  possession  were  to 
become  vacant,  was  the  test  at  common  law.  (Fearne  on  Rem. 
[7th  ed.]  216.)  When  the  person  to  whom  a  remainder  after  a 
life  estate  is  limited  is  ascertained,  and  the  event  upon  which 
it  is  to  take  effect  is  certain  to  happen,  the  remainder  is  vested. 
(  WiUiamaon  v.  JFidd^  2  Sandf .  Ch.  533.)  If,  at  the  ceasing  of 
the  precedent  estate,  it  would  be  uncertain  who  was  entitled 
or  whether  the  event  upon  which  it  was  limited  would  happen, 
then  the  remainder  is  contingent.  (Moore  v.  LitteU,  supra^  79.) 
Here  the  event  upon  which  Foley  was  to  take  at  all  was  uncer- 
tain. At  the  death  of  the  widow,  the  termination  of  the  prece- 
dent estate,  it  was  still  uncerfain  if  Foley  would  ever  take,  and 
whether  he  should  or  not  depended  upon  a  contingency  yet  to 
happen.  It  is  possible  that,  by  giving  to  Margaret  a  life  estate 
after  the  death  pf  the  widow,  the  case  might  be  brought  within 
the  rule  stated  in  Moore  v.  LiUelZ  by  Judge  Woodeuff,  that 
where  the  same  event  —  in  this,  case  the  death  of  Margaret  — 
at  the  same  time,  eo  instcmtij  terminated  the  precedent' estate, 
and  settled  the  contingency,  the  remainder  was  vested.  But 
that  was  said  of  a  remainder  to  the  heirs  of  one  living,  and  we 
think  does  not  fairly  apply  to  the  case  before  us.  JAnd,  besides, 
the  doctrine  was  not  assented  to  by  three  of  the  judges,  and  the 
case  was  really  decided  upon  the  ground  (which  strongly  sus- 
tains the  conclusion  we  have  reached)  that  the  remainder  was 
contingent,  but  nevertheless  an  expectant  estate,  as  defined  by 
the  Revised  Statutes,  and  as  such  alienable. 

We  conclude,  therefore,  in  this  case,  that  John  Foley  took  a 
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contingent  remainder,  which  vested  in  him  at  the  death  of  the 
testator  as  a  right  according  to  its  character,  and  which  de- 
scended to  his  heirs,  so  that,  upon  the  death  of  Margaret,  leav- 
ing no  issue,  the  estate  vested  in*  the  defendants.  /  The  objec- 
tion to  the  allowance  in  addition  to  costs  presents  no  question 
for  our  review. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


Judgment  affirmedy 


Edmund  G..  Sutheeland,  as  Supervisor,  etc.,  Respondent,  v. 
James  Garb  et  al..  Executors,  6tc.,  Appellants. 

In  a  bond  given  by  tbe  sapervisore  of  a  town  of  Westcbester  coanty,' 
under  tbe  provision  of  tbe  etatnte  reqairing  every  snperviflor  to  execute 
and  deliver  to  tbe  town  derk  of  bis  town  a  bond  conditioned  for  tbe 
.  faitbfal  discbarge  of  bis  Unties,  etc.  (§3,  cba^.  684,  Laws  of  1806,  as 
amended  by  §  1,  cbap.  721,  Laws  of  1868),  tbe  person  bolding  tbe  office 
of  town  clerk  at  tbe  time  wasmamed  as  obligee,  be  being  described  as 
"  town  clerk,"  and  tbe  penal  snm  being  made  payable  "  to  tbe  said  town 
clerk  or  bis  successor  in  office."  In  an  action  npon  tbe  bond,  Tield,  tbat 
tbe  bond  was  not  to  tbe  individaal,  bat  to  tbe  officer ;  and  so  was  in 
compliance  witb  tbe  requirements  of  tbe  statute  and  was  valid. 

Also  Tield,  tbat  tbe  action  was  properly  brougbt  in  tbe  name  of  tbe  super- 
visor of  tbe  town. 

Tbe  town  collector  made  return  to  H.,  tbe  predecessor  of  M.,  tbe  principal 
obligor,  of  uncollected  State  and  county  taxes,  as  prescribed  by  tbe  act 
of  1874  (§  1,  cbap.  610,  Laws  of  1874.)  H.,  under  tbe  authority  given 
by  said  act  (§  2),  raised  tbe  money  upon  a  certificate  of  indebtedness  of 
tbe  town,  and  paid  it  over  to  tbe  county  treasurer,  and  thereafter  took 
tbe  steps  as  prescribed  by  tbe  act  to  raise  moneys  to  pay  tbe  indebtedness; 
tbeee  were  received  by  bim  and  paid  over  to  M. ,  and  moneys  were  received 
by  tbe  latter  for  lands  bid  in,  by  and  for  tbe  town.  Tbe  amount  of  unpaid 
taxes  was  also,  at  tbe  request  ^f  H.,  put  by  tbe  board  of  supervisors  }n 
tbe  next  annual  tax  levy,  and  was  collected  and  paid  over  to  M.  Hdd^ 
that  all  of  said  moneys,  although  in  excess  of  the  needs  of  the  town, 
were  received  by  M.  officially,  and  upon  his  failure  to  account  for  or  pay 
over  the  same,  tbat  tbe  sureties  upon  bis  bond  were  liable. 

(Argued  March  11, 1881 ;  decided  April  19,  1881.) 
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» 
Appeal  from  judgment  of  the  General  Term  of  the  Supreme 

Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  December  13,  1880,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

.  This  action  was  brought  by  plaintiff  as  supervisor  of  the 
town  of  White  Plains,  Westchester  county,  upon  a  bond  given 
by  Stephen  S.  Marshall,  former  supervisor  of  said  town,  as  prin- 
cipal, and  the  others,  defendants,  as  sureties.  One  of  the 
defendants,  Gilbert  S.  Lyon,,  having  died,  his  executors,  James 
Carr  and  Wesley  Lyon,  were  substituted  as  defendants,  the 
action  was  ordered  to  be  severed,  and  to  proceed  against  them 
separately.  The  body  of  the  bond,  omitting  the  names  of  the 
obligors,  -is  as  follows :     *     *     * 

^'Know  all  <nen  by  these  presents:  That  we  are  held  and 
firmly  bound  unto  A.  Jackson  Hyatt,  town  clerk  of  said  town 
of  White  Plains,  in  the  penal  sum  of  $15,000,  to  be  paid  to 
the  said  town  clerk,  or  his  successors  in  office,  for  which  pay- 
ment well  and  truly  to  be  made  we  bind  ourselves,  our  heirs, 
executors,  administrators,  and  assigns,  jointly  and  severally, 
firmly  by  these  presents.  Sealed  with  our  seals,  and  dated  the 
14th  day  of  April,  A.  D.  1877. 

Whereas  the  above  bounden  Stephen  S.  Marshall  was  on 
the  27th  day  of  March,  1877,  duly  elected  supervisor  of  the 
town  of  White  Plains,  in  the  county  of  Westchester ;  Now, 
the  condition  of  this  bond  is  such  that  if  the  said  Stephen  S. 
Marshall  shall  faithfully  discharge  his  duties  as  such  supervisor 
and  shall  well  and  truly  keep  and  pay  over  and  account  for 
ail  moneys  belonging  to  his  town,  and  convey  into  the  hands 
of  his  successor  as  such  supervisor  without  fraud  or  delay,  then 
this  obligation  to  be  void,  otherwise  to  be  in  full  force  and 
virtue." 

The  court  found  among  other  thftigs  that  the  obligee  Hyatt 
was,  at  the  time  the  bond  was  executed,  the  town  clerk  of  said 
town ;  that  the  bond  was  approved  by  the  boards  of  town 
auditors  and  town  officers;  that  Marshall,  at  the  expiration  of 
his  term  of  office,  had  in  his  hands  $11,468.77,  balance  of 
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money  received  by  him  during  his  term,  of  which  balance  the 
sum  of  $1,548.24  was  levied  and  collected  for  highway  pur- 
poses, and  for  the  relief  of  the  poor  of  the  town,  and  was 
paid  over  to  Marshall  as  supervisor,  instead  of  to  the  highway 
commissioners  and  the  overseer  of  the  poor,  which  balance 
Marshall  neglected  and  refused  to  account  for  and  pay  over,  and 
appropriated  the  same  to  his  own  use.  Judgment  was  directed 
and  entered  for  said  balance,  less  said  sum  of  $1,548.24,  with 
interest. 

It  appeared  that  in  1876  the  collector  of  taxes  of  said  town 
made  return  to  Horton,  the  predecessor  of  Marshall  in  the 
office  of  supervisor,  of  nnpaid  taxes  to  the  amount  of  $5,618.15, 
which  was  due  from  the  town  to  the  county  treasurer.  To 
make  up  this  sum,  Horton  borrowed  $5,000,  upon  a  certificate 
of  indebtedness  of  the  town,  issued  by  hun  as  supervisor  under 
the  provisions  of  chapter  610,  Laws  of  1875.  This  sum,  at  his 
request,  was  included  by  the  board  of  supervisors  in  the  annual 
tax  levy  for  the  next  year.  There  was  also  included  $1,230.18 
to  pay  for  lands  which  had  been  bid  in  for  the  town  j  $37.60 
for  erroneous  assessments,  and  $2,101.08  for -rejected  taxes. 
These  were  collected  in  part  and  paid  to  Marshall.  Horton 
paid  over  to  Marshall  $4,396.59,  which  included  tax  sales, 
$1,209.13,  unpaid  taxes  and  moneys  paid  to  him  after  return 
of  collector's  warrant,  $253.28.  Further  facts  appear  in  the 
opinion. 

Calmn  Frost  for  appellants.  The  addition  of  the  words 
"town  clerk"  at  the  end  of  Hyatt's  name  in  the  bond  is  a 
mere  descriptio persorvcB.  {Merritt  v.  Seaman^  2  Seld.  168 ; 
Sheldon,  Adm'r,  v.  Ho/y,  11  How.  Pr.  11,  14.)  If  this  bond 
was  required  to  be  given  to  the  town  clerk  as  obligee  and  has 
been  so  given,  then  the  action  is  not  well  brought  in  the  name 
of  the  supervisor,  as  he  was  not  party  to  it.  {Sanford  v.  San- 
ford,  2  Day.  559;  Scmd&rs  y.  FiOy,  12  Pick.  [Mass.]  554; 
Dicey  on  Parties  to  Action,  rule  12,  p.  117 ;  People  v.  Holmes, 
5  Wend.  197 ;  CummmgsY.  Morris,  25  N.  T.  625.)  Independ- 
ently of  the  form  or  the  bond  this  action  cannot  be  maintained 
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in  the  name  of  the  supervisor.  (R.  S.,  part  1,  chap.  11,  tit. 
4,  art.  1,  §  1 ;  Laws  of  1868,  chap.  721,  §  2 ;  R.  S.,  part  1,  chap. 
2,  tit.  5,  §§  1,  2;  Ea^admon  v.  Roaix,  72  N.  Y.  583;  Tcyum 
of  Guilford  Y.  Gooley^  58  id.  116 ;  1  R.  S.,  part  1,  chap.  11, 
tit.  6,  §§  1,  2 ;  Hathomay  v.  The  Town  of  Horner^  5  Lans. 
267,  273 ;  Palmef  v.  Plank-Road  Co.^  1  Kern.  390,  891 ; 
64  N.  Y.  655  ;  People  v.  Pmi/rvock^  60  id.  431.)  The  super- 
visor was  only  authorized  to  receive  moneys  belonging  to 
the  town.  (R  8.,  part.  1,  chap.  11,  tit.  4,  art.  1,  §  1.) 
The  sureties  are  not  liable  for  any  other  moneys  than 
those  which  the  supervisor  is  so  authorized  to  receive. 
(The  People  v.  Permock,  60  JJ.  Y.  421.)  While  in  the  con- 
struction of  statutes  the  intention  of  the  law-making  power 
must  be  ascertained,  and  such  construction,  consistent  with 
legal  rules,  given  as  will  prevent  the  defeat  of  the  object  of 
the  act,  still  these  rules  are  only  applicable  to  cases  in  which 
the  words  are  doubtful  or  obscure,  and  the  meaning  of  the 
legislature  cannot  be  gathered  from  them.    {Everett  v.  WeUsj 

2  Scott  [N.  0.],  531;  Dwarris  on  Statutes  [Potter's  ed.], 
203 ;  Ravan  v.  Stoke  Damsrd^  7  B.  &  C.  569 ;  Dov^las%  v. 
Eyre^  Gilpin,  149 ;  United  States  v.  Haun^  8  Am.  L.  Reg. 
664,  etc. ;  United  States  v.  Ten  Cases  of  Ooods^  2  Paine's 
C.  C.  176;  Maxwell's  Interpretation  of  Statutes,  216,  218; 
MoCloskey  v.  Crormjoelly  1  Kern.  601 ;  Newell  v.  The  People, 

3  Seld.  973 ;  Hurlstone  on  Bonds  [9  Law  Library],  108.) 
None  of  the  moneys  which  came  to  the  hands  of  Marshall  be- 
longed to  the  town,  although  collected  from  its  tax  payers,  the 
town  in  its  corporate  capacity  had  not  title  to  them.  {Cornell 
V.  The  Tovm  of  OuHford,  1  Den.  170 ;  ZoriUard  v.  The 
Town  of  Monroe,  1  Kern.  392 ;  Oaylor  v.  Herrick,  42  Barb. 
79 ;  GaUai/vn  v.  Loucks,  21  id.  578 ;  Potter's  Dwarris  on 
Statutes,  272.) 

EUsha  P.  Ferris  for  respondent.  The  action  is  properly 
brought  in  the  name  of  the  plaintiff  as  supervisor.  (3  R.  S. 
[5th  ed.]  774,  §§  92,  93 ;  Code  of  Civil  Procedure,  §  1926 ; 
Svp^vr  of   Gahjoay  v.  Sti/mson,  4  Hill,  136;  Hathaway  as 
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Sup^vr  of  the  Town  of  Solon  v.  The  Town  of  Homer ,  5  Lans. 
273 ;  The  Town  of  Chautauqua  v.  Oiffard  et  al.,  8  Hun,  152 ; 
Town  of  Guilford  v.  Cooley,  38  N.  Y.  121 ;  The  Town  of 
Chautauqua  v.  BirdaaU,  3  N.  Y.  W.  Dig.  123.)  An  action 
can  be  maintained  in  the  name  of  a  town  on  a  liability  to  it, 
only  in  caaes  where  town  officers  are  not  specially  authorized 
by  law  to  sue  in  their  name  of*  office,  or  where  the  town  is 
specially  authorized  to  sue  in  its  name.  {Town  of  Duam/es- 
hn/rg  v.  JenhinSj  46  Barb.  2i^4-310 ;  The  Town  of  Chautau- 
qua V.  Giffard  et  al.,  8  Hun,  152 ;  58  N.  Y.  121.)  The  bond 
in  suit  was  properly  executed  to  A.  Jackson  Hyatt,  who  was 
then  the  town  clerk  of  the  said  town.  (Laws  of  1866,  chap. 
534,  §  2,  as  amended  by  chap.  721  Laws  of  1868.)  The  oath 
of  office  of  Marshall,  as  supervisor,  and  the  official  oaths  of 
the  town  auditors  —  Messrs.  Smith,  Ferris,  and  Brown — were 
properly  taken  and  certified  by  and  before  A.  Jackson  Hyatt, 
town  clerk.  (1  R  S.  [5th  ed.]  825,  §  36.)  The  defendants  are 
liable  for  the  several  sums  paid  to  Marshall,  arising  from  the 
appropriations  levied  and  collected  by  authority  of  the  board 
of  supervisors  to  pay  the  "  Certificate  of  Indebtedness,"  "  for 
lots  bid  in  for  the  town,"  and  for  "  rejected  taxes."  (Laws  of 
1874  chap.  610  §§  2,  3;  1  R  8.  [5th  e<J.]  839,  §§  11,  12. 
Marshall's  sureties  must  be  presumed  to  have  known  the  law, 
and  the  duties  it  imposed  upon  him,  {People  v.  Pennocky  60 
N".  Y.425;   ZTlxS:  v.Pt^,  9How.  83.) 

.  FoLGSB,  Ch.  J.  JFvrat.  The  first- point  made  by  the  appel- 
lants is,  that '  the  bond  sued  upon  is  invalid.  The  supposed 
invalidity  is  found,  iii  that  the  bond  reads  in  the  penalty,  that 
the  obligors  "  are  held  and  firmly  bound  unto  A.  Jackson  Hyatt, 
town  clerk  of  the  said  town  of  White  Plains,  in  the  penal  sum, 
etc."  This,  it  is  said,  makes  it  a  bond  to  Hyatt  individually, 
and  not  officially  as  town  clerk ;  and  that  the  addition  of  the 
words  *'town  clerk"  to  his  name  is  a  mere  ^^deaoriptio 
peraonmP  But  it  is,  that.  It  does  describe  the  person. 
It  describes  him,  Hyatt,  as  the  town  clerk  of  the  town 
of  White  Plains.    Then  he  held  at   that   time  the   town 
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office  that  would  make,  bim  a  proper  official  recipient  of  the 
bond  to  be  made  by  the  Bupervisor  of  that  town.  (Laws  of 
1,866,  vol.  2,  1146,  chap.  634,  §  2 ;  id.  1868,  vol.  2,  p.  1628, 
ch.  720,  §  1.)  If  there  was  nothing  else  in  the  bond,  it  might 
be  that  the  law  would  hold  it  to  be  a  bond  to  Hyatt  in  his  own 
right,  and  not  to  bim  in  an  official  capacity,  to  be  taken  and 
held  by  him  for  the  benefit  of  his  constituent  town. 

The  cases,  which  speak  of  phrases  annexed  to  the  name  of 
men,  as  being  merely  words  of  description,  and  as  expressing  no 
peculiar  legal  capacity  or  relation,  have  mostly  arisen  on  the  con- 
struction of  pleadings.  And  it  has  been  held,  that  where  fhe 
plaintiff  names  himself  in  his  process  or  pleading,  as  being  ex- 
ecutor, administrator  or  assignee,  without  introducing  any 
words  denoting  that  he  sued  as  such,  such  phrase  is  a  mere  de- 
scription of  the  person,  and  does  not  affix  to  the  plaintiff  any 
character  or  capacity  in  which  peculiarly  he  brings  that  action. 
And  the  same  has  been  applied  to  the  statement  of  the  parties 
to  a  written  instrument.  This,  however,  is  not  so  rigid  a  rule, 
as  not  to  yield  to  the  evident  purpose  of  a  pleading  or  an  in- 
strument. And  if  there  can  be  plainly  gathered  from  the  whole 
of  it,  that  a  particular  character  or  capacity  is  to  be  attached  to 
the  person  named,  he  will  be  deemed  to  hold  it,  in  his  relation 
to  the  transaction.  If  in  a  pleading,  the  promises  or  other  ob- 
ligations, or  the  duties,  are  alleged  as  those  of  or  to  the  body 
that  the  person  named  represents,  the  pleading  is  looked  upon 
as  one  for  or  against  that  body.  So  it  must  be  with  an  instru- 
ment in  writing.  In  the  case  in  hand,  the  language  of  tlie 
whole  bond,  and  its  evident  purport  derived  therefrom,  leaves 
no  doubt.  .  It  does  say,  that  the  obligors  are  held  and  firmly 
bound  unto  A.  Jackson  Hyatt,  town  clerk  of  said  town  of 
White  Plains  ;*  but  it  also  says  that  the  penal  sum  is  to  be  paid 
not  to  the  said  Hyatt,  the  person,  but  to  the  said  town  clerk, 
the  officer,  or  to  his  successors  in  office.  And  the  condition  to 
the  bond  is  that  the  principal  obligor  shall  faithfully  discharge 
his  duties  as  supervisor  of  that  town,  and  well  and  truly  keep, 
and  pay  over  and  account  for,  all  iVioneys  belonging  to  his 
town,  and  coming  into  his  hands,  to  his  successor  in  the  office 
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of  supervisor.  Such  an  instrument  would  ill  sustain  ah  aver- 
ment of  a  bond  to  A.  Jackson  Hyatt,  the  individual,  in  his  own 
right.  We  think  that  there  is  nothing  in  the  first  point  of  the 
appellants. 

Second.  The  second  point  is  like  unto  the  first ;  .that  it  is 
not  a  compliance  with  the  statute,  to  make  the  bond  run  to  an 
individual  as  obligee,  instead  of  to  an  official.  Wo  have 
shown  that  the  bond  is  not  to  the  person,  Ijut  to  the  officer. 
The  statutes  above  cited  require  that  the  bond  shall  be  exe- 
cuted and  deliv^ed  to  the  town  clerk  of  the  town.  Delivery 
means  the  nianual  passing  from  the  hand  of  the  bondsman  to 
the  hand  of  him  who  is  to  receive  it,  and  the  town  clerk  is 
designated  by  the  statute  as  the  officer  who  is  to  take  delivery. 
Delivery,  technically,  is  a  part  of  execution ;  which  latter  term 
is  made  up  of  the  formal  signing,  sealing  and  delivery  of  the 
writing.  But  in  common  parlance,  the  writing  out,  the  sign- 
ing and  sealing  are  what  is  meant  as  the  executing,  and  the 
delivery  is  looked  upon  as  a  separate  act.  These  statutes  re- 
quire that  both  acts  be  done  to  the  town  clerk.  And  this  bond 
complies  with  the  statutes,  when  it  runs  in  its  terms  to  the 
town  clerk,  and  is  delivered  to  him  who  for  the  time  being 
fills  that  office. 

Third,  The  third  point  is,  that  this  action  was  not  well 
brought  in  the  name  of  the  supervisor  of  the  town,  as  he  was  not 
a  party  to  the  bond.  The  whole  matter  is  a  creature  of  posi- 
tive law.  The  towns  are  erected  by  law,  and  their  powers 
and  rights  and  duties  prescribed.  The  officers  of  them,  all  the 
officers  whose  official  acts  are  a  part  of  this  transaction,  are 
creatures  of  law,  and  have  their  functions  designated.  .  Though 
the  bond  is  formally  to  the  town  clerk,  it  is  really  and  practi- 
cally for  the  behoof  of  the  town.  The  town  must  act  through 
an  agent  in  taking  it,  and  the  town  clerk  is  specified  as  the 
agent,  and  the  bond  is  not  his.  The  town  owns  it,  and  has  all 
the  beneficial  interest  in  it.  All  these  statutes  must  be  laid 
side  by  side  with  each  other.  Those  which  permit  a  town  to 
have  and  hold  an  obligation,  with  those  that  permit  it  to  sue 
for  a  right ;  and  when  a  right  given  by  one  law  needs  to  be  en- 
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forced,  the  mode  of  enforcement  is  to  be  Bought  in  the  other. 
The  Btatate  gives,  impliedly,  authority  to  the  town  derk  to  take 
the  bond  for  his  town.  That  statute  does  not  give  him  author- 
ity to  sue  for  a  breach  of  the  condition  of  it.  Is,  therefore, 
the  town-  to  be  remediless  ?  Nay  ;  other  statutes  have  given 
it  the  power  and  the  capacity  to  sue  for  a  right.  Whenever 
a  cause  of  action  exists  between  a  town  and  an  individual, 
proceedings  at  law  or  in  equity  are  provided  for  settling  the 
same.  (1  E.  S.  356,  §  1.)  The  town  shall  sue  therein,  by  its 
own  name,  except  when  town  officers  are  authorized  to  sue  by 
their  name  of  office  for  the  benefit  of  the  town.  (Id.  357,  § 
2.)  Supervisors  are  authorized  thus  to  sue  to  enforce  any  lia- 
bility to  the  body  which  they  represent.  (2  R.  S.  473,  §§  92, 
93  ;  New  Code,  §  1926  ;  Toion  of  L&wi%  v.  MarahaU,  56  N. 
Y..  663 ;  affirming  S.  0.  in  court  below.  Town  of  Guilford 
V.  Cooley^  68  N.  Y.  116-121.)  Such  a  bond  as  this,  is  given  to 
a  town  as  a  security  for  the  just  use  and  application  of  the 
moneys  raised  for  its  benefit.  In  a  sense  the  moneys  are  its 
moneys.  The  duty  to  properly  use,  expend,  or  account  for 
and  pay  over  to  other  officers  is  a  duty  owing  to  that  aggrega- 
tion of  citizens  designated  a  town  in  the  political  divisions 
of  the  State.  It  is  a  liability  to  that  town.  The  supervisor 
of  the  town  is  authorized  to  sue  to  enforce  that  as  well  as  other 
liability  to  the  town.  The  first  section  of  the  act  of  1866 
{supra)  does  not  stand  in  the  way  of  this,  as  is  shown  in  58  N. 
Y.  (supra).  This  action  is  not  against  a  supervisor  on  an  ac- 
counting under  that  section,  nor  for  a  false  account,  nor  for 
neglecting  to  account,  nor  for  converting  money  or  securities 
to  his  own  use  coming  into  his  hands  by  virtue  of  his  office. 
In  such  case  the  action  is  to  be  in  the  name  of  the  town,  by 
the  express  provision  of  the  first  section,  and  is  thereby  ex- 
cepted from  2  R.  S.  473,  §  92  ^  seq.  {Hagadom  y.' Ea^ky 
72  N.  Y.  583.)  But  here  is  an  express  obligation  in  writing, 
from  the  person  holding  the  office  and  others  as  his  sureties, 
which  raises  an  express  liability  to  the  town,  and  takes  the  case 
within  the  scope  of  the  Revised  Statutes  last  cited.  The  rul- 
ings in  56  and  58  N.  Y.  {svpra)  were  cited  and  approved  in 
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Sathawayj  Sup\  v.  Cmcvnna/tus  (62  N.  Y.  434),  which  itself 
is  an  authority  for  an  action  in  the  name  of  a  supervisor  to  re- 
cover moneys  due  to  his  town,  as  having  been  received  for  its 
use ;  clearly  a  liability. 

Fourth.  The  fourth  point  made  by  the  appellants,  that  the 
action,  independently  of  the  form  of  the  bond,  cannot  be 
maintained  in  the  name  of  the  supervisor,  has  been  fully 
enough  considered  under  the  third  head. 

Fifth.  The  fifth  point  made  is,  that  the  judgment,  if  prop- 
erly rendered  at  all,  was  for  a  larger  sum  than  that  for  which 
the  appellants  were  liable.  This  point  rests  upon  the  proposi- 
tion that  the  sureties  on  the  official  bond  of  a  supervisor  are  not 
liable  for  the  diversion  by  him  of  moneys  that,  though  they 
were  raised  for  the  good  of  the  town  and  have  actually  come 
into  his  hands,  ought  not  to  have  been  paid  to  him.  That 
proposition,  so  far  as  that  part  of  the  condition  of  the  bond  is 
concerned  that  relates  to  the  paying  over  or  accounting  for 
money  received,  we  deem  to  be  established  by  The  People  v. 
Pennocki^Q  N.  Y.  421).  It  is  to  be  seen  whether  any  of 
the  •  moneys  with  which  tlie  sureties  of  supervisor  Marshall 
have  been  charged  in  judgment,  he  was  not  authorized  and 
bound  by  law  to  receive  in  his  official  capacity.  The  learned 
justice  who  sat  at  Special  Term  disallowed  from  the  claim  of 
the  plaintiff  the  items  for  moneys  that  were  paid  to  the  prin- 
cipal while  supervisor,  instead  of  to  the  commissioner  of  high- 
ways and  overseers  of  the  poor  of  the  town.  Under  that  prin- 
ciple, probably,  claims  are  made  by  the  defendants  of  further 
disallowances.  First  The  town  collector  returned  to  the  pre- 
decessor in  office  of  the  principal  obligor  that  there  were  un- 
eollected  taxes  to  the  sum  of  $5,927.  15.  That  sum  was  a  de- 
ficiency in  the  amount  that  the  town  should  have  paid  to  the 
county  treasurer  for  State  and  county  taxes.  A  way  for  the 
town  to  primarily  meet  such  a  deficiency  was  provided  by  the 
legislature.  (Laws  of  1874,  p.  838,  chap.  610,  §§  1,  2.)  That 
way  was,  by  the  action  of  the  supervisor  under  the  authority  and 
direction  of  the  board  of  town  auditors.  That  board  gave  aur 
thority  and  direction,  and  the  immediate  predecessor  in  the 
SicKELS  —  Vol.  XL.        15 
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office  of  supervisor  of  the  principal  obligor  took  the  prescribed 
action  and  raised  the  money,  and  paid  it  over  to  the  connty 
treasurer.  (Id.,  §  2.)  And  without  going  into  needless  and 
wearisome  detail,  it  appears  from  the  case  that  the  predecessor 
of  the  principal  obligor  took  such  steps  according  to  law,  as 
that  by  the  provisions  of  law  there  came  to  the  hands  of  the 
principal  obligor  the  sums  foimd  to  be  unpaid,  and  not  ac- 
counted for  by  him,  for  certificate  of  indebtedness^  for  lands 
bid  in  by  or  for  the  town,  and  for  rejected  taxes.  Indeed 
there  is  no  dispute  but  that  the  sums  were  regularly  raised,  in 
accordance  with  law,  nor  but  that  by  law  they  came  to  the 
hands  of  the  defendant  Marshall.  The  contention  is,  that  he 
did  not  receive  them  officially,  but  as  an  individual.  But  some 
of  them  were  raised  under  the  provisions  of  a  legislative  act 
expressly  passed  for  the  towns  of  Westchester  county,  of  which 
White  Plains  was  one.  The  whole  act  in  its  purview  puts  the 
receipt  and  'disposal  of  the  moneys  upon  the  supervisors  of 
those  towns  as  an  official  duty.  And  the  24th  section  makes 
the  bond  required  by  law  of  the  supervisor  of  any  town,  mean- 
ing the  bond  required  by  the  acts  of  1866  and  1868,  above 
cited,  apply  to  aU  money  that  shall  be  received  and  disbursed 
by  him  pursuant  to  that  act.  Others  of  them  were  lawfully 
paid  by  the  outgoing  supervisor  to  the  defendant  Marshall,  the 
incoming  officer.  (1  R.  S.  349,  §  1 ;  Laws  of  1874,  svpra, 
§§  12,  13.)  It  is  apparent  that  the  moneys,  other  than  those 
disallowed  at  Special  Term,  came  to  the  hands  of  the  princi- 
pal obligor  in  his  official  capacity,  by  virtue  of  the  special  stat- 
ute, above  cited,  applicable  to  the  towns  in  Westchester 
county.  The  burden  of  the  contention  of  the  defendants  is 
that,  through  some  over-caution  of  the  town  officers,  sums  were 
raised  twice  for  the  same  need  of  the  town.  Granted  that  it  is 
so,  the  sums  were  raised  by  provision  of  law.  They  came  to 
the  hands  of  Marshall  in  pursuance  of  law,  in  his  capacity  of 
supervisor.  It  was  for  him  to  account  for  them  faithfully  in 
that  capacity.  When  Horton  was  supervisor  he  was  the  imme- 
diate predecessor  of  Marshall.  The  collector  returned  to  him, 
as  unpaid  taxes,  to  the  sum  of  over  $5,000.     It  was  Ilorton's 
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dutj  to  provide  for  the  payment  of  that  amount  to  the  county 
treasurer.  (Laws  of  1874,  sitpra,  §  2.)  He  did  so  provide  by 
a  certificate  of  indebtedness  of  the  town.  Manifestly  that  cer- 
tificate was  to  be  met  in  due  time.  So,  prudently,  he  asked  the 
board  of  supervisors  to  put  the  item  in  the  next  tax  levy  upon 
his  town.  It  was  so  done,  and  the  amount  was  collected,  and 
was  properly  paid  to  the  supervisor  then  in  office,  who  was 
Marshall.  The  act  of  1874  does  not  contemplate  that  the  town 
shall  lose  the  amount  of  uncollected  taxes  thus  paid  by  it  to  the 
county,  so  it  provides  diflEerent  ways  for  reimbursement.  One 
is  that  taxes  rejected  by  the  town  auditors  as  erroneously 
assessed  may  be  levied  over  again  by  a  corrected  description. 
(Laws  of  1874,  §  3.)  This  was  done  by  the  various  officials, 
and  a  sum  was  collected  and  properly  paid  to  the  defendant 
Marshall  as  supervisor.  Another  is  that  when  there  has  been 
a  proper  description  of  lands,  and  the  taxes  have  not  been  paid 
on  them,  they  may  be  sold  by  the  supervisor.  (Id.,  §§  4,  5.) 
Obviously  the  moneys  realized  on  such  sale  are  to  be  received  by 
the  supervisor ;  and  if  he  has  them  in  hand  at  the  end  of  his 
term  he  is  to  pay  them  over  to  his  successor  in  office. 
Another  is  that  the  supervisor  shall  bid  in  for  the  town 
all  parcels  of  such  land  on  which  no  one  else  will  make  a 
bid  (id.,  §  10),  and  a  tax  is  to  be  levied  up  to  the  sums 
thus  bid.  (Id.,  §  13.)  These  things,  it  seems,  were  done,  and 
the  practical  result  was  that  the  moneys  thus  realized,  and 
moneys  from  payments  made  to  Supervisor  Horton  for  taxes 
that  had  not  been  paid  to  the  collector,  more  than  equaled  the 
amount  of  the  deficiency  of  impaid  taxes  returned  by  the  col- 
lector, for  which  Supervisor  Horton  had  provided.  There 
were  then  the  moneys  coming  from  these  sources,  and  from  the 
tax  levied  to  pay  the  town  certificate  of  indebtedness.  They 
were  all  the  moneys  of  the  town,  however.  They  belonged 
nowhere  else.  The  supervisor  who  had  some  of  them  must  by 
law  pay  them  to  his  successor  in  office.  The  collector,  who 
received  some  of  them  by  virtue  of  his  warrant,  must  pay  them 
where  they  belonged ;  they  belonged  to  the  town  for  its  gen- 
eral purposes,  not  for  highways  nor  for  schools  nor  for  poor, 
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especially ;  and  so  mnst  be  paid  to  that  officer  of  the  town  who 
is  the  general  financial  representative  of  the  town,  and  that 
is  the  supervisor.  They  were  properly  paid  to  the  defendant 
Marshall,  he  being  that  officer  (act  of  1874,  §  13),  and  he  as 
that  officer,  and  receiving  them  by  law  as  snch,  is  legally  to 
account  and  respond  for  them.  There  was,  to  be  sure,  a  sur- 
plus over  the  present  needs  of  the  town,  but  the  act  1874 
{82ipra)  foresaw  and  provided  for  that  (§  13),  and  directed  that 
any  surplus  arising  in  the  practical  operation  of  the  act  should 
be  applied  to  the  benefit  of  the  town.  (Id.)  It  is  so,  as  the 
defendants  cite,  that  the  Revised  Statutes  provide  that  when 
more  is  assessed  on  a  town  for  taxes  than  the  charges  thereof, 
the  surplus  shall  be  paid  by  the  collector  to  the  county  treas- 
urer, and  be  placed  to  the  credit  of  the  town..  (1  R.  S.  399, 
§  7.)  But  the  act  of  1874  interferes  with  that  in  the  section 
we  have  cited  (§  13),  and  thereby  the  whole  amount  is  to  be 
paid  to  the  supervisor,  and  he  is  to  apply  the  surplus  to  the 
benefit  of  the  town. 

There  was  doubtless  in  this  case  more  money  raised  out  of 
the  town  than  was  actually  needed  for  the  pui'poses  of  the  town. 
It  w&s  raised  in  pursuance  of  law.  It  belonged  to  the  town. 
It  was  not  required  by  any  law  to  be  paid  elsewhere.  It  was 
not  required  to  be  paid  anywhere,  because  it  was  more  than 
was  needed.  It  was  a  surplus.  The  same  law  under  which  it 
was  raised  contemplated  the  probability  of  a  surplus,  and  pro- 
vided for  the  disposition  of  it.  Being  money  belonging  to  the 
town,  and  raised  under  a  law  that  looked  to  the  vesting  of  it 
in  the  hands  of  the  supervisor  of  the  town,  it  was  properly  paid 
to  him.  He  is  accountable  for  it.  The  law  was  in  effect 
before  his  bond  was  given.  His  bond  is  for  that  money.  He 
and  his  sureties  must,  therefore,  replace  that  which  he  has  not 
paid  over  to  his  successors  or  other  officers  of  the  town. 
,  The  judgment  should  be  affirmed- 

All  concur. 

Judgment  affirmed. 
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Thomas  Donovan,  by  Guardian,  etc.,  Appellant,  v.  The  Boabd 
of  Education  of  the  City  of  New  Yoek,  Respondent. 

While  nnder  tlie  statates  in  reference  to  public  education  in  the  city  of 
New  York  (chap.  886,  Laws  of  1851 ;  chap.  801,  Laws  of  1858;  chap.  101. 
Laws  of  1854;  chap.  574,  Laws  of  1871;  chap.  112,  Laws  of  1878),  the 
board  of  edacation  is  vested  with  the  general  control  and  care  of  the 
school  bnildings  and  property  '*  for  the  purposes  of  public  education," 
the  especial  care  and  safe-keeping  of  such  buildings  ,in  the  respective 
wards  is  committed  to  the  ward  trustees,  who  are  also  authorized  to 
make  repairs  and  are  not  the  agents  of  the  board  but  independent  public 
officers,  and  for  their  negligence  the  board  is  not  liable. 

Accordingly  held,  that  defendant  was  not  liable  for  injuries  sustained  by 
plaintiff  in  falling  into  an  excavation  in  the  yard  of  a  building  occupied 
as  a  ward  school,  the  grating  to  which  excavation  liad  been  negligently 

•  left  open  either  by  ,the  janitor  or  by  masons  employed  by  the  ward 
trustees  in  making  repairs  to  the  building. 

(Argued  March  11, 1881 ;  decided  AprU  19, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  3,  1880,  affirming  a  judgment  in  favor  of  defendant,  en- 
tered upon  an  order  nonsuiting  plaintiff  on  trial. 

The  nature  of  the  action  and  the  facfts  are  set  forth  suffi- 
ciently in  the  opinion. 

JESward  P.  Wilder  for  appellant.  The  defendant  is  by  law 
constituted  the  custodian  of  the  premises  in  question .  (Laws 
of  1851,  chap.  386,  §  2;  Laws  of  1853,  chap.  301, §  14;  chap. 
101  of  1854;  chap.  574  of  1871,  §  7;  chap.  112  of  1873,  p. 
196,  §§  2,  4.)  The  defendant  is  responsible  for  its  own  con- 
tracts. {Dcmnat  v.  The  Mayor ,  etc.j  6  Hun,  88 ;  Terry  v.  The 
Mayor ^  8  Bosw.  508 ;  OUdersleeve  v.  Board  of  EdiLca^ion^ 
17  Abb.  201 ;  Earn  v.  The  Mayor,  4  J.  &  8.  459;  affirmed, 
70  N.  Y.  459 ;  12  J.  &  S.  53,  63.)  The  defendant  is  the  direct 
superior  of  the  ward  trustees  and  responsible  for  their  negli- 
gence. {Bami  V.  The  Mayor,  70  N.  Y.  463 ;  Maximilian  v. 
Mayor,  62  id.  162;  Article  17  of  By-Laws,  §§  52-60;  also 
§§  105, 114  et  paesim,  in  Manual  of  1874;  chap.  386  of  1851, 
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§  10,  Bubd.  2,  as  amended  by  act  of  1864,  Manual,  p.  27 ;  Baa- 
seU  V.  Fish,  16  N.Y.  303 ;  JDannat  v.  The  Mayor,  6  Hun,  91.) 
The  owner  or  occupant  of  premises  is  bound  to  observe  reason- 
able care  in  keeping  them  safe  and  free  from  pit-falls  as  to  all 
persons  lawfully  visiting  the  premises.  (Laws  of  1874,  chap. 
421;  Bennett  v.  Z.  cfe  iT.  H.  R.  Co,  [U.  S.  Supreme  Ct.],  23 
Alb.  L.  J.  Ill ;  Dams  v.  Congrega/tional  Church  [Mass.  Sup. 
Ct.],  id.  38;  McCarthy  v.  City  of  Syracuse,  46  K.  T.  194; 
Mersey  DocJcs  Trustees  v.  CHhhs,  8  Hurlst.  &  Colt.  1043 ; 
Ba/rdett  v.  Crozier,  17  Johns.  439 ;  Hover  v.  Ba/rkhoof,  44  N. 
T.  113 ;  Shepherd  v.  Lincoln,  17  Wend.  250 ;  Bassett  v.  Fish, 
75  N.  T.  310-311.)  The  public  or  administrative  character  of 
the  defendant  affords  it  no  immunity  against  the  consequences 
of  its  negligence.  (Story  on  Agency,  §  319 ;  Murphy  \t. 
CommWs  of  Emigration,  28  N.  Y.  142 ;  Ohmin  v.  Rhode 
Island  Hospital,  12  R  I.  411 ;  U.  S.  v.  Schurz  [U.  S.  Supreme 
Ct.],  23  Alb.  L.  J.  116;  Damnoit  v.  The  Mayor,  6  Hun,  90; 
Lane  v.  Cotton,  1  Ld.  Eaym.  646 ;  Jones  &  Spencer,  60-61, 
63-65 ;  Clarissey  v.  Metropolitan  F.  DepHy  1  Sweeney,  224 : 

75  N.  Y.  312-313.) 

I 

D,  J,  Dean  for*  respondent.  The  defendant  is  not  the 
superior  of  the  persons  whose  negligent  act  caused  the  injury 
to  the  plaintiff.  (Laws  of  1853,  chap.  101,  §  10,  p.  241 ;  Laws  of 
1864,  chap.  351,  §  19,  p.  829.)  The  relation  of  master  and  serv- 
ant  did  not  subsist  between  the  defendant  and  the  employes 
of  the  master-mason,  who  was  employed  by  the  ward  trustees 
to  execute  the  repairs  on  the  school  btiilding.  (Laws  of  1864, 
chap.  351,  §  12,  p.  822  ;  Maximilian  v.  Mayor,  62  N.  Y.  163 ; 
Pack  V.  The  Mayor,  8  id.  222 ;  KeUy  v.  Mayor,  11  id.  432 ; 
Blake  v.  Ferris,  5  id.  48 ;  People  ex  rd.  Campbell  v.  CampbdU 
Ct.  of  App.,  Oct.  1880 ;  WoIgoU  v.  Swampscott,  1  Allen,  101 ; 
White  V.  Philipston,  10  Mete.  108 ;  Haff(yrd  v.  New  Bedford, 
16  Gray,  297;  Ghriggs  v.  Foote,  4  Allen,  195,  197;  BuUrick 
V.  Lowdl,  1  id.  172 ;  Kimball  v.  Boston,  id.  417;  Morrison 
V.  Lawrence,  98  Mass.. 219 ;  Russdl  v.  The  Mayor,  2  Den.  481 ; 
Fisher  V.  Boston,  104  Mass.  87 ;  Barney  v.  Lowelly  98  id.  570 ; 
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jar.  T.  ds  Brooklyn  Sww^iU  Co,  v.  Brooklyn,  71  N.  Y.  680.) 
The  defendant  is  not  liable  in  damages,  at  the  suit  of  a 
person  injured  in  consequence  of  the  negligent  act  or 
omission  of  a  servant  or  agent  necessarily  employed  by  it, 
in  the  execution  of  its  public  duties.  (Laws  of  1871,  chap. 
^74,  §7,  p.  1244;  Laws  of  1851,  chap.  386,  p.  734;  Laws  of 
1873,  chap.  335,  §  112;  id.,  chap.  757,  §  20;  Maximiliiom 
Y.  Mayor,  62  N.  T.  165;  1  Dillon  on  Mun.  Corp.  150,  § 
39;  id.  161 ;  Oliver  v.  Worcester,  102  Mass.  489,  499 ;  Detroit 
V.  Corey,  9  Mich.  165 ;  Comm^rs  v.  MigheU,  7  Ohio  St.  109 ; 

2  Dillon  on  Mun.  Corp.  872 ;  Morey  v.  Newfwne,  8  Barb. 
648,  661 ;  Russdl  v.  Men  of  D^on,  2  T.  E.  667;  Ba/rUett  v. 
Crozier,  17  Johns.  438 ;  Biddle  v.  Prop,  of  Looks,  7  Mass. 
169 ;  Mower  v.  Leicester,  id.  247 ;  Conrad  v.  Ithaca,  16  N. 
T.  159,  161, 170, 171 ;  Sickock  v.  PlaMslurg,  id.  610.)  The 
board  of  education  is  not  within  the  rules  upon  which  munici- 
pal liability  for  neglect  is  predicated.  {Bigelow  v.  Randolph, 
14  Gray,  544 ;  HaUenbeck  v.  Winnebago  Co.  [Ill.]>  10  Rep. 
301 ;  Freeholders  v.  Strader,  3  Harrison  [N.  J.],  121 ;  Mur- 
phy y.  Comm'rs  of  Em.,  28  K  T.  142 ;  Story  on  Agency,  §  319 ; 
Stoiy  on  Bailments,  §462;  Seymour  v.  Van  Slyck,  8  Wend. 
403,  422 ;  U.  S.  v.  Kirhpatrick,  9  Wheat.  735 ;  Dox  v.  Post- 
master, 1  Peters,  318;  Whitfield  v.  Desprew,  Cowp.  342; 
Story  on  Agency,  §  319 ;  Mead  v.  New  Haven,  40  Conn.  72 ; 
Brown  v.  Vinalha^en,  65  Me.  402 ;  Mitchell  v.  Bockland, 
62  id.  118 ;  2  Dillon  on  Mun.  Corp.  875  ;  BaUy  v.  The  Mayor, 

3  Hill,  531 ;  2  Denio,  433,  446 ;  OMeara  v.  The  Mayor,  1 
Daly,  425 ;  Richmond  v.  Long,  17  Gratt.  374 ;  Sherhoum  v. 
Tuba,  21  Cal.  113.) 

Andrews,  J.  This  action  is  brought  against  the  Board  of 
Education  of  the  city  of  New  York,  to  recover  damages  for 
an  injury  sustained  by  the  plaintiff,  from  falling  into  an  exca- 
vation  in  the  yard  of  premises,  occupied  as  a  ward  school. 
The  plaintiff,  at  the  time  of  the  accident,  was  a  scholar, 
attending  the  school.  The  excavation  into  which  the 
plaintiff  fell,  communicated   with  the    cellar  of  the  school 
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building,  and  was  provided  with  an  ordinary  grating,  and 
the  evidencje  tends  to  show  that  the  opening  had  been 
unnecessarily  and  negligently  left  uncovered,  at  the  time 
of  the  accident.  The  masons  employed  jpy  the  ward  trus- 
tees to  make  repairs  to  the  school  building  had  used  the 
cellar  for  the  deposit  of  materials,  which,  as  they  -were  re- 
quired for  use,  were  hoisted  through  this  opening.  The 
evidence  leaves  it  in  doubt,  whether  the  negligence  in  leaving 
the  excavation  uncovered,  was  that  of  the  janitor,  who  had 
charge  of  the  building,  or  of  the  Inasons  employed '  to  make 
the  repairs. 

The  only  point  necessary  to  be  determined  in  this  case  is, 
whether,  assuming  that  the  leaving  the  opening  uncovered  was 
a  negligent  act,  either  of  the  janitor  or  of  the  masons,  the 
defendant  is  liable  for  the  injury  sustained  by  the  plaintiff. 
Neither  the  janitor  nor  the  masons  were  employed  by  the 
defendant,  and  we  may  eliminate  from  the  inquiry  here,  the 
question  whether  the  defendant  would  be  liable  upon  the  doc- 
trine of  respondeat  superioPy  in  case  the  janitor  and  masons 
had  been  its  immediate  employes  and  servants. 

The  Board  of  Education  of  the  city  of  New  York,  was  origi- 
nally created  by  chapter  386  of  the  Laws  of  1851.  That  act 
prescribed  a  scheme  for  carrying  on  the  work  of  public  educar 
tion  in  the  city  of  New  York,  the  general  features  of  which 
were,  the  election  in  each  ward  of  commissioners,  to  constitute 
a  board  of  education,  having  general  supervisory  jurisdiction 
over  all  the  schools  in  the  city,  and  of  ward  trustees  in  each 
ward,  with  special  jurisdiction  and  supervision  of  the  schools 
in  their  respective  wards.  The  act  defined  the  powers  of  the 
board  and  of  the  ward  trustees,  and  declared  that  for  the 
purposes  of  the  act,  the  board  "  shall  possess  the  powers  and 
privileges  of  a  corporation."  (§  2,  sub.  8.)  The  act  of 
1851  was  amended  by  subsequent  enactments.  The  orig- 
inal act  (§  25)  provided  that  the  title  to  all  school  prop- 
erty purchased  with  school  moneys,  or  money  received  by 
taxation,  in  the  city,  should  be  vested  in  the  mayor,  aldermen, 
or  commonalty.    This  section  was  amended  by  section  14  of 
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chapter  301  of  the  Laws  of  1853,  bj  adding  the  prorisiou  that 
school  property,  "  shall  be  under  the  care  and  control  of  the 
board  of  education,  for  the  purpose  of  public  education,  and 
all  suits  in  relation  to  the  same  shall  be  brought  in  the  name 
of  said  board."  It  was  apparently  one  purpose  of  this  pro- 
vision to  rebut  an  inference  of  any  power  in  the  city  govern- 
ment to  control  the  schools,  arising  from  the  clause  in  the 
original  section,  vesting  in  the  city,  title  to  the  school  prop- 
erty. By  the  act  of  1851  (§  10,  sub.  2)  the  ward  trustees 
were  "  to  have  the  safe-keeping  of  all  the  property  belonging 
to  the  ward  schools  in  theil*  respective  wards."  Their  author- 
ity was  enlarged  by  chapter  101  of  the  Laws  of  1851.  Section 
10  of  that  act  (which  amends  section  10  of  the  act  of  1851)  pro- 
vides that  it  shall  be  the  duty  of  the  trustees  for  each  ward,  and 
they  shall  have  the  power,^^, "  to  have  the  safe-keeping  of  all 
the  premises  and  other  property,  used  for  or  belonging  to  the 
ward  schools  in  their  respective  wards,"  and  second^  "  under  such 
general  rules  and  .regulations  as  the  board  of  education  may 
adopt,  to  contract  with  and  employ  teachers  and  janitors  in  the 
said  schools,  and  conduct  and  manage  the  same,  and  furnish  all 
needful  supplies  therefor,  etc;  and  make  all  needful  repairSj 
alterations  and  additions  in  and  to  the  school  premises,  pro- 
vided that  if  the  cost  of  any  such  repairs,  alteration  or  addition 
shall  exceed  the  sum  of  $200,  the  sam^  shall  be  made  by  con- 
tract," etc.  A  concurrent  power  to  make  repairs  of  school 
buildings,  is  by  the  second  section  of  the  same  act,  conferred 
upon  the  board  of  education,  which  empowers  the  board  "  to 
employ,  under  the  superintendent  of  school  buildings,  necessary 
workmen,  and  provide  necessary  materials  for  repairing,  etc., 
school  buildings,"  with  the  proviso  that  "  this  provision  shall 
not  be  construed  to  compel  the  trustees  of  any  ward  to  use  or 
employ  such  workmen  or  materials  for  any  purpose  whatever." 
The  repairs  being  made  when  this  accident  happened,  were  not 
made  by  the  board,  under  the  power  conferred  by  this  section. 
The  present  board  of  education  was  created  by  chapter  112  of 
the  Laws  of  1873.  It  succeeds  to  all  the  powers  of  the  de^ 
partment  of  public  instruction  created  by  chapter  574  of  the 
SiCKELS— Vol.  XL.        16 
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Laws  of  1871  (§  2),  which  department  possessed  the  powers 
conferred  by  the  previous  acts  upon  the  board  of  education,  as 
defined  in  the  act  of  1851  and  subsequent  statutes.  (Chap. 
674,  Laws  of  1871,  §  7.)  The  powers  and  duties  of  the  pres- 
ent board  of  education,  and  of  the  ward  trustees,  are,  therefore, 
the  same  as  those  possessed  by  the  bodrd  of  education  under 
the  statute  of  1851,  and  the  subsequent  amendments. 

From  this  reference  to  the  statutes  it  will  be  seen,  that  while 
the  board  of  education  is  vested  with  the  general  control  and 
care  of  the  school  buildings  and  property,  ^^for  the  purposes 
of  public  education,"  the  especial  care  and  safe- keeping  of  school 
premises  in  the  respective  wards,  is  committed  to  the  ward  trus- 
tees, who  are  also  authorized  to  appoint  janitors,  and  make  re- 
pairs of  school  buildings,  subject  to  such  general  rules,  regula- 
tions and  limitations,  as  the  board  of  education  may  prescribe. 
The  rules  adopted  by  the  board  were  proved,  and  the  rules 
adopted  in  respect  to  repairs,  are  aimed  at  prohibiting  expenditure 
for  this  purpose,  beyond  a  limit  specified,  unless  with  the  previous 
sanction  of  the  board.  It  is  conceded  that  the  repairs  which 
were  being  done  when  the  accident  in  question  occurred,  were 
ordered  by  the  trustees  of  the  ward.  The  trustees  employed 
the  workmen.  The  board  of  education  neither  employed 
them,  nor  had  power  to  control  or  discharge  them.  The  work- 
men and  janitor,  were  selected  and  hired  by  the  ward  trus- 
tees, and  were  paid  out  of  the  public  funds.  The  board  of 
education  was  not  the  master,  and  it  cannot  be  held  liable 
within  the  rule  of  respondeat  superior.  The  ward  trustees 
were  public  officers,  with  powers  prescribed  by  the  statute,  and 
were  not  the  agents  of  the  board  of  education  to  employ 
workmen  or  otherwise.  It  is  true  that  under  the  act  of  1873, 
they  are  appointed  by  the  board  of  education,  whereas  under 
prior  statutes  they  were  elective  officers.  But  this  did  not 
make  them  the  servants  dr  agents  of  the  board  which  ap- 
pointed them.  Their  general  authority  and  their  power  to  make 
repairs,  was  not  derived  from  the  defendant  but  from  the  law. 
In  MaosmUian  v.  The  Mayor  (62  N.  Y.  160),  it  was  held  that 
the  fact,  that  the  commissioners  of  public  charities  and  correction 
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were  appointed  by  municipal  authorities,  did  not  make  them 
the  agents  of  the  city.  The  duty  of  the  safe-keeping  of  the 
ward  school  buildings  is  laid  upon  the  ward  trustees,  and  in 
making  repairs  and  employing  workmen  and  janitors,  they 
act  as  independent  public  officers.  For  their  acts  or  the 
acts  of  servants  employed  by  them,  the  board  of  education, 
which  is  a  creation  of  the  sovereign  authority  of  the  State, 
organized  to  exercise  a  purely  public  function,  and  agency, 
for  the  public  good,  having  no  treasury,  and  receiving  no  pri- 
vate corporate  benefit  from  the  functions  and  powers  con- 
ferred, is  not  liable,  either  upon  principle  or  authority. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Chables  a.  W.  Shebman  as  Trustee,  etc.,  et  al.,  Appellants, 
u  Henky  N.  Page,  as  Executor,  etc.,  Respondent. 

L.  died  in  this  State  leaving  personal  property  in  this  State  and  in  Michi- 
gan, and  leaving  a  will  by  which  she  bequeathed  legacies  to  certain  pe^ 
sons  residing  in  this  State,  and  to  others  residing  in  Michigan  and  else- 
where. She  appointed  defendant  executor  for  carrying  out  the  provis- 
ions of  the  will  "  so  far  as  they  relate  to  parties  and  property  in  this 
State/*  and  she  appointed  G.  and  J.,  residents  of  Michigan,  executors 
"  for  every  thing  so  far  as  they  relate  to  parties  and  property  in  the 
State  of  Michigan  and  elsewhere/'  She  directed>her  New  York  legatees 
to  be  first  paid.  The  will  was  admitted  to  probate  in  this  State  and 
letters  testamentary  issued  to  defendant  alone;  thereafter  the  will*  was 
admitted  to  probate  in  Michigan,  and  letters  issued  to  Q.  and  J.  Defend- 
ant took  possession  of  the  personal  property  within  this  State,  and  filed 
an  inventory  thereof ;  G.  &  J.  took  possession  of  that  in  Michigan  and 
no  part  of  it  has  come  into  this  State.  On  settlement  of  defendant's  ac- 
counts, he  rendered  an  account  for  all  the  property  inventoried,  and 
which  came  to  his  hands,  all  of  which  was  used  in  the  payment  of  debts, 
expenses,  etc.,  leaving  nothing  for  legatees;  the  testatrix  left  sufficient 
assets  in  Michigan  to  pay  her  debts  in  that  State  and  to  pay  the  New 

«  York  legate^.  Defendant  requested  the  Michigan  executors  to  sur- 
render to  him  some  portion  of  the  assets  in  their  hands,  which  they 
refused.    Edd,ihAi  defendant  took 'no  title  to  the  assets  in  Michigan; 
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that  he  was  not  required  to  include  them  in  hiii  inventory  and  was 
not  chargeable  with  or  liable  to  account  for  the  same. 

Also  field,  that  assuming  the  surrogate  before  whom  the  accounting  was  had, 
had  the  power,  under  the  Statutes  (2  R.  S.  220.  §  1),  to  direct  defendant 
to  institute  legal  proceedings  for  the  recovery  of  the  Michigan  assets,  it 
was  a  matter  in  his  discretion,  and  his  refusal  so  to  do  was  not  reviewable 
here. 

SchvXtzY,  Pviver  (11  Wend.  868),  and  in  re  Butler  (88  N.  Y.  397),  distin- 
guished. 

(Argued  March  17, 1881 ;  decided  April  19, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an 
order  made  April  6,  1880,  affirming  a  decree  of  the  surrogate 
of  the  county  of  Wyoming  on  settlement  of  the  accounts  of 
defendant  as  executor  of  the  will  of  Sarah  E.  Little,  deceased. 
(Reported  below,  21  Hun,  59.) 

The  material  facts  are  set  forth  in  the  opinion. 

JI.  Z.  Comstock  for  appellants.  The  administration  in  this 
State  is  the  principal  administration,  and  that  in  Michigan  is 
ancillary,  or  auxiliary  thereto.  (Sua/rea  v.  Mayor^  etc.,  of  N. 
r.,  2  Sandf .  Ch.  173 ;  GhurchiU  v.  Preacott,  3  Brod.  Sur. 
233 ;  Clark  v.  Olemmt,  33  N.  H.  663  ;  WiUiams  v.  WiUiamSy 
5  Md.  467 ;  Fay  v.  Ha/oeny  3  Mete.  109,  114 ;  Dawes  v. 
Headj  3  Pick.  141 ;  Stevens  v.  Gaylord,  11  Mass.  366.)  This 
principle  is  not  aflEected  in  the  least  by  the  fact  that  one  exec- 
utor was  appointed  for  the  State  of  New  York,  and  others  for 
the  State  of  Michigan.  (Bespard  v.  ChurchiU,  63  N.  Y.  192.) 
The  executor  who  qualified  in  this  State  was  bound  to  make 
an  inventory  and' to  include  therein  all  the  assets  belonging  to 
the  testatrix  wherever  situated.  {Matter  of  BuHer,  38  N.  Y. 
397 ;  Parsons  v.  Lyman,  20  id.  102 ;  Peterson  v.  Chemical 
Bk.,  32  id.  21 ;  WUhms  v.  EUeU,  9  Wall.  740 ;  Middlebrook 
V.  Merchants  Bk,,  41  Barb.  481 ;  3  Keyes,  136 ;  Chapman  v. 
Fish,  6  Hill,  854;  Atty.-Oen.  v.  Bouwens,  4  M.  &  W.  171; 
3iU  V.  Worswickf  1  H.  Black.  390 ;  Frribry  v.  Miller,  A.  K. 
Marsh.  222.)  It  was  the  duty  of  Mr.  Page  to  call  the  exe(^ 
ntors  in  Michigan  to  an  account  of  their  proceedings  in  the 
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Probate  Court  of  that  State,  to  the  end  that  he  might  procure 
funds  to  enable  him  to  carry  out  the  provisions  of  the  will  in 
favor  of  the  legatees  in  this  State.  {Schultz  v.  PvJA^er^  1 1 
Wend.  361 ;  ChurchiU  v.  FreacoU,  3  Brad.  Sur.  332 ;  Taylat* 
V.  Morrisy  1  N.  T.  341 ;  Leggett  v.  Hwrder^  19  id.  145 ;  NUes 
V.  StevenSy  4  Denio,  399 ;  Chamherlam  v.  Chamherlainy  40  N. 
Y.  424 ;  Andrews  v.  Herrioty  4  Corr.  417 ;  Holmes  v.  Hemseriy 
4  Johns.  Ch.  469 ;  Harrison  v.  Nixon^  9  Peters,  483 ;  Pflsr- 
sons  V.  LymoAiy  20  N.  T.  103 ;  Depuy  v.  Wurtz^  63  id.  656.) 

Z.  A.  Hay  ward  for  respondent.  Even  if  all  the  executors 
resided  in  this  State,  Page  cannot  be  held  liable  for  moneys 
which  are  in  the  hands  of  his  co-executors  and  which  have  never 
come  into  his  hands.  {Hargthorpe  v.  Milforthy  1  Cro.  Eliz. 
318 ;  Manahan  v.  C^ibbonSy  19  Johns.  427,  440 ;  Amesv,  Arm- 
strong^  106  Mass.  18 ;  Adair  v.  Brimnery  74  N.  Y.  539.)  The 
executor  having  collected  all  the  assets  that  were  in  this  State  and 
faithfully  applied  them,  and  sought  to  obtain  from  the  other 
executors  a  portion  of  the  funds  sufficient  to  enable  him  to  pay 
off  the  New  York  legatees,  no  greater  diligence  can  be  re- 
quired of  him  in  the  capacity  of  either  trustee  or  executor. 
{Roosevelt  v.  Jioosevelt,  6  Abb.  N  0.  447 ;  Redfield's  Surro- 
gate, 250 ;  Matter  of  BuUery  38  N.  Y.  400 ;  3  Will,  on  Exec- 
utors, 1819.)  Page  could  not  compel  the  other  executors  to  sur- 
render any  assets  to  him,  ^ven  if  they  resided  in  this  State, 
much  less  can  he  do  so  when  they  reside  in  another  State.  {Burt 
V.  Burty  41  N.  Y.  46.)  By  virtue  of  his  appointment  in  this 
State,  Page  cannot  sue,  nor  is  lie  liable  to  be  sued,  in  his  official 
capacity,  in  any  other  State.  (Story's  Confl.  of  Laws,  §  614 ; 
Leona/rd  v.  Putnam^  51  N.  H.  247 ;  TreoothicJc  v.  Ausivn^  4 
Mason,  32.)  The  Surrogate's  Court  had  no  authority  to  require 
Page  to  bring  an  action  in  other  courts  in  matters  affecting  the 
estate.  {MaUer  of  Packer,  1  Barb.  Ch.  154 ;  2  Will,  on  Ex- 
ecutors,  1056-7;  4  Bacon's  Abr.  41,  title  Executors.) 
No  liability  can  exist  against  an  executor  in  favor  of  a  legatee 
when  the  executor  has  no  assets  in  his  hands  with  which  to  sat- 
isfy the  legacy.    (3  R  S.  [Cothran's  ed.]  123-4.)    A  testator 
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has  a  right  to  appoint  different  executors  in  different  countries 
where  his  effects  may  lie,  or  different  executors  as  to  different 
parts  of  his  estate  in  the  same  country.  (4  Bacon's  Abr.  37; 
Despardy.  ChuTohiU,  53  N.  T.  192 ;  Hartodt  v.  WandeU,  60 
id.  351.)  Under  the  restrictions  of  the  will  Page  has  not 
only  no  authority  outside  the  State  for  which  he  was  appointed, 
but  he  cannot  even  obtain  letters  testamentary  to  himself  in 
the  State  of  Michigan.  ( VelJio  v.  Leite^  3  Swab.  &  Trist. 
456 ;  Matter  of  WaUick,  id.  423 ;  In  the  Goods  of  AaUyr, 
L.  K,  1  Prob.  Div.  150;  In  the  case  of  Ooods  of 
Coode,  L.  R,  1  Ct.  of  Probate  &  Divorce,  449.)  There  is 
no  ancillary  administration  in  this  case;  neither  of  these 
administrations  is  subordinate  to  the  other,  but  each,  in 
the  sphere  assigned  to  it,  is  primary,  original  and  exclusive. 
(1  Will,  on  Executors,  362,  note  u. ;  3  id.  1663,  note  A.  /  2 
E^df.  on  Wills,  18;  4  Bacon's  Abr.  37,  §  4;  Yelho^,  Leite, 
3  Swab.  &  Trist.  456 ;  Matter  of  WaUicJc,  id.  423 ;  Harvey  v. 
meha/rdsy  1  Mason,  381.)  The*statutes  of  the  State  of  Michi- 
gan furnish  to  all  these  legatees  a  remedy  that  is  easy,  adequate 
and  complete.  (2  Compiled  Laws  of  Michigan,  1375,  §§  21- 
24;  id.  i378,§l,  ed.  of  1871.) 

Eabl,  J.  In  December,  1872,  Sarah  E.  Little  died  in  Wyom- 
ing county,  leaving  a  last  will  and  testament  by  which  she  be- 
queathed legacies  to  certain  persons  residing  in  this  State,  and 
also  to  certain  persons  residing  in  the  State  of  Michigan  and 
elsewhere ;  and  she  appointed  Henry  N.  Page,  a  resident  of 
this  State,  executor  for  carrying  out  the  provisions  of  the  will 
"  so  far  as  they  relate  to  parties  and  property  in  this  State," 
and  Charles  W.  Grant,  of  East  Saginaw,  and  D.  H.  Jerome, 
of  Saginaw  City,  Michigan,  executors  "  for  every  thing  so  far 
as  they  relate  to  parties  and  property  in  the  State  of  Michigan 
and  elsewhere" ;  and  she  directed  her  New  York  legatees  to  be 
first  paid.  In  the  month  of  January,  1873,  the  will  was  proved 
and  admitted  to  probate  in. the  Surrogate's  Court  of  Wyoming 
county,  and  letters  testamentary  thereon  were  issued  to  Page, 
and  to  no  one  else.     On  the  17th  day  of  February,  thereafter, 


1881.]  Sherman  et  ah  v.  Page.  127 

Opinion  of  the  Court,  per  Eabl,  J. 

the  will  was  admitted  to  probate  in  the  Probate  Court  of  Sagi- 
naw, in  the  State  of  Michigan,  on  an  exemplified  copy  of  the 
will  and  probate  thereof  from  this  State,  and  letters  testament- 
ary were  thereon  issued  to  Grant  and  Jerome. 

At  the  time  of  the  death  of  the  testatrix,  she  left  certain 
personal  property  in  this  State,  and  also  in  the  State  of  Michi- 
gan. Page  took  possession  of  the  personal  property  within 
this  State  and  filed  an  inventoiy  thereof,  and  Graut  and  Jerome 
took  possession  of  the.  personal  property  in  the  State  of  Michi- 
gan, and  no  part  of  that  property  has  since  come  into  this 
State. 

On  the  6th  of  August,  1877,  Page  filed  a  petition  with  the 
surrogate  of  Wyoming  coimty,  praying  for  the  final  settlement 
of  his  accounts,  and  in  the  account  rendered  by  him  he  ac- 
counted for  all  the  property  inventoried  and  which  came  into 
his  hands  as  executor ;  and  the  aqpount  showed  that  after  pay- 
ing debts,  expenses  and  other  matters,  there  remained  nothing 
in  the  hands  of  Page  for  the  payment  of  legacies,  and  the  sur- 
rogate made  a  decree  settling  the  accounts  as  presented. 

Several  of  the  New  York  legatees,  now  appellants,  appeared 
upon  the  accounting  and  filed  objections  to  the  account,  claim- 
ing that  Page,  as  executor,  should  be  charged  with  the  assets 
left  by  the  testatrix  in  Michigan,  or  that  he  should  be  required 
to  coinmence  and  prosecute  the  necessary  legal  proceedings  in 
Michigan  to  compel  the  Michigan  executors  to  pay  and  deliver 
to  him  the  Michigan  assets,  or  so  much  thereof  as  would  be 
sufficient  to  pay  the  New  York  legatees. 

It  was  admitted  upon  the  accounting  that  the  testatrix  left 
sufficient  assets  in  the  State  of  Michigan  to  pay  all  the  debts 
of  the  testatrix  in  that  State,  and  to  pay  the  legatees  residing 
in  this  State;  that  Page  had  applied  to  the  Michigan  executors 
to  surrender  to  him  some  of  the  Michigan  assets,  but  they 
claimed  the  control  of  those  assets,  and  refused  to  surrender ' 
the  same,  or  any  part  thereof y  to  him ;  but  that  he  had  not  re- 
sorted to  any  legal  proceedings  against  them. 

The  appellants  in  their  petition  of  appeal  allege  that  the 
decree  of  the  surrogate  was  erroneous,  in  that  it  did  not  charge 
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Page  with  the  Michigan  assets,  or  require  him  to  institute  legal 
proceedings  against  the  Michigan  executors  for  the  recovery 
of  such  assets. 

There  can  be  no  doubt  that  the  testatrix  had  the  right  to 
name  Page  executor  for  this  State,  and  Grant  and  Jerome 
executors  for  the  State  of  Michigan  (3  Eedfield  on  Wills, 
53-72;  Williams  on  Executors,  217;  DesparA  v.  Churchill^ 
63  N.  Y.  192;  HarimsU  v.  WanddL,  60  id.  360),  and  to 
confine  them  in  the  discharge  of  their  duties  to  the  States  for 
which  they  were  appointed.  By  virtue  of  the  will.  Page  took 
title  to  the  a^ets  in  this  State,  and  the  Michigan  executors  to 
the  assets  in  that  State.  They  have  the  same  right  to  possess 
and  control  the  assets  there  that  he.ha&  to  possess  and  control 
the  assets  here.  He  has  no  more  right  to  interfere  with  their 
possession  than  they  have  with  his.  They  are  not  responsible 
for  the  New  York  assets,  amd  he  is  not  responsible  for  the 
Michigan  assets.  The  administration  in  the  State  of  Michi- 
gan is  in  no  proper  sense  ancillary  or  auxiliary  to  the  admin- 
istration here.  The  executors  in  both  States  derive  their  title 
from  the  will  and  not  from  the  letters  issued  to  them.  Even 
if  they  had  all  been  joint  executors,  residing  in  this  State,  upon 
the  facts  now  appearing.  Page  could  not  have  been  charged 
with,  or  made  responsible  for  the  assets  which  came  into  the 
hands  of  Grant  and  Jerome,  and  he  could  not  have  compelled 
the  surrender  of  such  assets  into  his  hands.  {Burt  v.  Burt^  41 
N-  Y.  46  ;  Adair  v.  Brimmer^  74  id.  839.)  He  did  not  con- 
sent, actively,  that  those  assets  should  go  into  their  hands. 
They  were  never  under  his  control.  He  demanded  that 
they  should  be  delivered  to  him,  and  failed  to  get  them. 
Under  such  circumstances  there  is  no  authority  for  holding 
him  responsible  for  them. 

The  case  of  SchvUz  v.  PulA)er  (11  Wend.  363)  holds  that  an 
administrator  in  this  State  is  bound  to  include  in  his  inventory 
all  the  assets  of  his  intestate  which  came  to  his  knowledge, 
whether  situate  in  this  State  or  out  of  it ;  and  that  he  is  bound 
to  take  reasonable  measures  for  the  collection  of  a  demand  due 
the  estate  he  represents  from  a  debtor  residing  out  of  the 
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State.  But  that  was  a  case  where  there  was  no  administra- 
tion ont  of  the  State,  and  is  not  applicable  to  a  case  where 
executors  under  the  will  had  been,  named  for  the  foreign  assets. 
In  tke  Matter  of  the  Estate  of  BuOer  (38  N.  Y.  897)  it  was 
held  that  the  executor  of  a  deceased  resident  of  this  State,  to 
whom  letters  testamentary  here  have  been  issued,  can  be  re- 
quired to  include  in  his  inventory  assets  belonging  to  the 
testator  which  are  situated  in  another  State.  In  that  case  it 
did  not  appear  that  any  administrator  or  executor  had  been 
appointed  in  the  foreign  State. 

It  is  impossible,  therefore,  to  hold  that  Page  should  be 
charged  with  the  Michigan  assets  which  have  not  come  into 
his  hands,  and  which  are  in  the  hands  of  the  very  person 
appointed  by  the  testatrix  to  take  them.  Assuming  that  the 
surrogate  had  the  power,  under  the  provisions  of  the  Revised 
Statutes  (2  B.  S.  220)  empowering  surrogates  to  direct  and 
control  the  conduct  of  executors  and  administrators,  to  direct 
Page  to  institute  legal  proceedings  for  the  recovery  of  the 
Michigan  assets,  he  was  not  bound  to  exercise  such  power.  It 
rested  in  his  discretion  whether  he  would  compel  Page,  under 
all  the  circumstances  of  this  case,  to  institute  such  proceedings, 
and  that  discretion  is  not  subject  to  review  in  this  court. 

It  cannot  be  doubted  that  the  New  York  legatees  can  enforce 
any  claims  they  have  upon  the  Michigan  assets  in  the  legal 
tribunals  of  that  State,  and  that  they  can  obtain  payment  of 
their  legacies  there,  or  by  compelling  a  transfer  of  sufficient 
assets  for  that  purpose  to  the  New  York  executor ;  and  if  they 
need,  in  the  legal  proceedings  instituted  in  Michigan,  the  use 
of  the  name  of  the  New  York  executor,  they  can  probably 
obtain  permission  to  use  it,  by  indemnifying  him  against  harm 
from  such  use.  If  he  should  refuse  such  permission  upon 
application  and  indemnity,  the  surrogate  could  probably  com- 
pel it. 

It  follows  fi-om  these  views  that  the  judgment  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 
SiCKBLS  —  Vol.  XL.        1 7 
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JoHK  R.  Walker,  Eeceiver,   etc.,   Appellant,   v.   Nicholas 
Henrt,  Impleaded,  etc.,  Bespondent. 

On  January  38, 1876,  defendant  J.  gave  to  defendant  N.  a  chattel  mortgage 
to  secure  $8,000  money  loaned  ;  |S100  was  loaned  on  the  day  of  the  date 
of  the  mortgage,  the  residue  prior  to  that  time.  The  mortgagor  was  at 
that  time  indebted  to  M.,  but  the  mortgagee  had  no  notice  of  the  debt; 
the  mortgage  was  duly  filed.  On  January  13, 1877,  M.  obtained  a  judgement 
against  J. ;  on  the  same  day  execution  was  issued  thereon,  and  returned 
nuUa  bona  February  8,  1877.  On  January  27,  1877,  instead  of  renewing 
the  mortgage,  J.  executed  to  N.  a  new  mortgage  on  the  same  chattels  to 
secure  the  same  debt,  which  was  filed  on  that  day.  In  an  action  to 
Bet  aside  the  mortgages  as  fraudulent  and  void  as  against  M.,  hM,  that 
N.  was  a  bona  fide  mortgagee  within  the  meaning  of  the  statute,  and 
that  the  last  mortgage  was  a  valid  lien. 

On  October  14, 1876,  J.  executed  to  N.  a  bill  of  sale  of  tlie  mortgaged 
property,  but  he  remained  in  possession.  Held,  that  the  bill  of  sale  was 
superseded  by  the  second  mortgage ;  that,  even  if  there  was  a  merger  of 
the  first  mortgage,  the  subsequent  action  was  a  recognition  of  the  mort- 
gage security,  and  reinstated  and  renewed  it;  and  that  if  any  estoppel 
arose  between  the  parties,  it  was  waived  by  the  execution  of  the  second 
mortgage. 

As  to  whether  in  such  case  the  doctrine  of  merger  could  be  invoked 
by  a  creditor,  qiugre. 

Also  ?i£ld,  that  evidence  of  declarations  of  J.,  made  after  the  making  and 
filing  of  the  first  mortgage,  were  incompetent  as  against  N, 

For  the  enforcement  of  a  lien  of  an  execution  upon  personal  property,  a 
levy  and  sale  is  necessary,  and  such  levy  must  be  made  during  the  life- 
time of  the  execution.  No  constructive  levy  can  arise  or  be  presumed 
from  the  mere  delivery  of  the  execution.  After  the  return  day  thereof 
without  a  levy,  all  claim  to  a  lien  is  lost. 

(Submitted  March  21,  1881 ;  decided  A|>ril  10. 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  May  13,  1879,  aflirming  that  portion  of  a  judg- 
ment which  was  against  the  plaintiff,  which  judgment  was 
entered  upon  a  decision  of  the  court,  on  trial  at  Special  Term. 

This  action  was  brought  bj  the  plaintiff  as  receiver  of  the 
property  of  the  defendant,  Joseph  Henry,  appointed  in  pro- 
ceedings supplementary  to  execution  against  him,  to  set  aside 
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certain  chattel  mortgages  and  bills  of  sale  of  the  property  of 
the  said  Joseph  Henry  as  fraudulent  and  void  as  against  Ed- 
ward Mintum,  the  judgment  creditor  who  instituted  said  pro- 
ceedings. 

The  following  judgments  were  proved : 

Edward  Mintum  v.  Joseph  Herm/^  docketed  January  13, 
1877,  for  $239.45.  The  Same  v.  The  Same,  docketed  Feb- 
ruary 17,  1877,  for  $2,289.94.  Executions  were  issued  upon 
these  judgments,  directed  to  the  sheriff  of  the  county  of  Kings. 
The  execution  on  the  judgment  for  $239.45  was  received  by 
the  sheriff  January  13,  1877.  Returned,  no  property  found, 
and  tiled  in  the  clerk's  office  February  3,  1877,  and  execution 
on  the  judgment  for  $2,289.94  was  received  by  the  sheriff 
February  16,  1877.  Returned,  no  property  found,  and  filed 
in  the  clerk's  office  March  10,  1877.  At  the  time  said  judg- 
ments were  obtained  and  executions  issued,  Joseph  Henry 
was  the  owner  and  in  possession  of  a  lager  beer  brewery, 
in  the  town  of  New  Lots,  in  Kings  county.  On  the  28th 
day  of  January,  1876,  Joseph  Henry  gave  a  chattel  mort- 
gage on  the  fixtures  of  said  brewery  to  Nicholas  Henry, 
to  secure  $3,000,  money  loaned,  $200  on  the  day  of  the 
date  of  the  mortgage,  the  residue  at  different  times  prior  to 
that  date.  Said  mortgage  was  filed  in  the  town  clerk's  office  at 
New  Lots,  on  the  81st  day  of  January,  1876.  The  judgments 
were  for  debts  existing  prior  to  the  execution  of  the  mortgage^ 
but  it  did  not  appear  that  the  mortgagee  knew  of  the  debts. 
On  the  14th  of  October,  1876,  Joseph  Henry  gave  Nicholas  a 
bill  of  sale  of  this  same  property,  consideration  expressed  $10, 
and  other  valuable  considerations ;  also  sold  him  the  beer  on 
the  premises,  and  Nicholas  gave  him  a  power  of  attorney  to 
carry  on  the  business.  On  the  27th  of  January,  1877,  Joseph 
Henry  gave  to  Nicholas  a  new  mortgage  on  the  fixtures  to  se- 
cure the  old  debt  of  $3,000,  which  was  filed  in  said  town 
clerk's  office  on  the  same  day.  A  chattel  mortgage  was  made 
by  defendant,  John  Hoppe,  to  Nicholas  Henry,  conveying  the 
property,  on  the  premises  to  secure •  $4,000,  dated  April  23, 
1877,  was  also  in  evidence.     This  mortgage  contains  the  follow- 
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ing  clause :  ^^And  all  other  fixtures,  tools,  implements,  goods  and 
chattels  of,  in  and  belonging  to  the  hereinbefore  mentioned 
brewery,  and  the  lager  beer  saloon  connected  with  said  brew- 
ery, being  part  of  the  same  property  this  day  sold  and  granted 
to  the  said  party  of  the  first  part,  by  the  said  party  of  the  sec- 
ond part,  by  bill  of  sale  bearing  even  date  herewith,  the  mort- 
gage being  given  to  secure  the  payment  of  part  of  the  purchase- 
moqey  of  the  said  property."  Joseph  Henry  remained  in  pos- 
session carrj'ing  on  the  business  until  October,  1877. 

The  court  found  that  the  two  mortgages  to  Nicholas  were 
made  in  good  faith,  and  ^th  no  intent  to  hinder,  delay  or  de- 
fraud creditors,  and  directed  judgment,  declaring  them  to  be 
good  and  valid,  and  that  the  mortgagee  was  entitled  to  recover 
the  amount  secured  out  of  the  mortgaged  chattels,  but  that  the 
bill  of  sale  to  Nicholas,  and  all  bills  of  sale  and  transfers  and 
the  chattel  mortgage  to  Hoppe,  were  void  as  against  creditors. 
Judgment  was  entered  accordingly. 

Charles  N.  Black  for  appellant.  A  mortgage  given  for  an 
old  debt  is  not  lona  fide  as  against  the  creditors  of  the  mort- 
gagor. (2  R  S.  136,  §  5 ;  EayY.  Birdseye,  6  Den.  607-626.) 
The  effect  of  the  act  of  1833  (4  Edmonds'  Stat.  485)  is  only 
to  protect  bona  fide  mortgagees  against  creditors.  ( Van  Heusen 
<&  Charles  v.  Baddiff^  17  N.  T.  680,  583 ;  Thompson  v.  Van 
VeohteUy  27  id.  568-581 ;  Dickerson  v.  TiUvnghastj  4  Paige's 
Ch.  215,  220 ;  Pa/rshaU  v.  JSggeH,  54  N.  T.  18,  22.)  A  recital 
is  not  evidence  against  one  who  is  not  a  party  to  the  deed  nor 
claims  under  a  party.  (2  Starkie  on  Ev.  21.)  This  mortgage 
was  void  as  against  Mintum's  first  execution,  as  it  was  not 
filed  until  after  the  lien  of  the  execution  attached,  and  con- 
sequently was  subordinate  and  subject  thereto.  {Hathaway  y. 
HoweU,  54  N.  Y.  97-102;  Bay  v.  Birdseye,  6  Den.  619,  626  ; 
Bliss'  Code,  §  1405;  Zee  v.  Bimtom,  1  Hoff.  Ch.  447,  461.) 
The  debt  secured  by  the  mortgage  was  merged  in  the  bill  of 
sale  given  by  Joseph  to  Nicholas,  dated  October  14, 1876,  as  a 
higher  security.  {BiU  v.  Beebe^  13  N.  T.  556-563 ;  Jomes  v. 
Moraj/y  2  Cow.  246-285 ;  MioUes  v.  T<ywnsend^  18  N.  Y.  582 ; 
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JBostfwick  V.  FranJcfield^  74  id.  207,  214 ;  V.  S,  v.  Lyman^  1 
Mason,  482.)  K  the  debt  of  $3,000,  claimed  by  Nicholas 
Henry  against  Joseph,  was  an  honest  one,  it  was  perverted  to 
covering  the  property  in  the  brewery  from  the  creditors  of 
Joseph,  and  this  the  law  will  not  tolerate.  (  Waterhery  v.  Stwrte- 
vanty  18  Wend.  363,  361.)  Admission  of  facts  which  are  per 
86  fraudulent  in  judgment  of  law  are  as  much  so,  and  as  con- 
clnsive  upon  the  defendant,  as  if  he  had  in  express  terms  ad- 
mitted a  fraudulent  intent  in  his  answer ;  and  in  such  case  any 
subsequent  disclaimer  of  such  intent  will  not  avail  him.  {(Jvmr 
nmgham  v.  Freeborn^  1  Wend.  241-253.) 

D.  P.  Ba/mard  for  respondent.  The  mortgages  having  been 
given  for  an  actual  indebtedness  (money  loaned)  and  to  secure 
that  debt  and  with  no  fraudulent  intent,  none  of  the  reasons 
stated  in  the  complaint  are  sufficient  to  invalidate  them. 
{L&mf  V.  Wdahy  2  Edw.  Ch.  438';  Oregory  v.  Thomas^  20 
Wend.  17;  Zaj  V.  HunUm,  1  HofiEm.  Ch.  447,  461 ;  JSTiC  v. 
Be^y  3  Kern.  666;  Dikeman  v.  Puckhafer^  1  Abb.  Pr. 
[N.  ^  S.]  32 ;  Frost  v.  MoU,  34  K  T.  263.) 

MiLLEE,  J.  The  chattel  mortgage  given  by  the  defendant 
Joseph  Henry,  to  his  brother,  the  defendant  Nicholas  Henry, 
and  the  subsequent  mortgage  in  renewal  thereof,  which  are  al- 
leged to  be  fraudulent,  were  executed  to  secure  the  payment  of 
various  sums  of  money  lent  at  different  times  to  the  mort- 
gagor by  the  mortgagee.  Of  the  whole  amount,  $3,000,  the  sum 
of  $200  was  loaned  on  the  day  of  the  date  of  the  mortgage  and 
the  remainder  prior  to  that  time.  The  claim  that  it  was  given 
to  secure  an  antecedent  debt  and  was  void,  as  to  Mintum,  a 
judgment  creditor,  whose  judgment  was  docketed  before  the 
second  mortgage  was  given,  is  not  well  founded.  There  is 
nothing  in  the  statute  or  in  the  law  which  interferes  with  the 
making  of  a  mortgage  to  secure  such  a  demand  under  the  cir- 
cumstances existing.  The  first  mortgage  was  executed  before 
any  judgments  had  been  docketed  against  the  mortgagor,  and 
the  mortgagee  had  no  notice  of  the  existence  of  the  debt.  Nor 
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does  it  appear  that  he  had  knowledge  of  the  judgments  when 
the  second  mortgage  was  given,  or  that  there  was  any  equitable 
lien  in  favor  of  the  judgment  creditor  which  gave  him  any 
precedence  over  the  mortgagee.  The  defendant  Kicholas 
Henry  was  clearly  a  hona  fide  mortgagee  within  the  statute  as  , 
against  the  judgment  creditors  whom  the  plaintiff  represents, 
and  as  such  entitled  to  a  preference  in  collecting  his  demand 
out  of  the  proceeds  arising  upon  a  sale  of  the  mortgaged  prop- 
erty. We  have  examined  the  cases  cited  by  the  appellant's 
counsel  to  uphold  the  position  contended  for.  They  refer 
mainly  to  equitable  liens  and  have  no  application  to  the  facttf*' 
here  presented.  The  giving  of  a  new  mortgage  instead  of  re^ 
filing  and  renewing  the  same  did  not  affect  the  lien  of  the  mort- 
gage, or  render  it  invalid  except  that  the  mortgagee  ran  the  risk 
of  a  levy  upon  an  execution  after  the  first  mortgage  ceased  to 
be  a  lien,  and  before  a  nqw  one  was  filed.  {Lee  v.  Hunioon^  1 
Hoffm.  Ch.  447.)  The  second  mortgage  did  not  extinguish  the 
debt.  {Gregory  v.  Thomas^  20  Wend.  17  ;  EHZ  v.  Beebe^  3 
Kern.  656.)  It  was  clearly  valid  except  as  against  a  levy  upon 
an  execution  issued  upon  a  judgment  or  a  lien  by  virtue  of  ^such 
execution.  The  objection  that  the  mortgage  was  not  filed  in 
the  town  whete  the  mortgagor  resided  is  without  merit,  as 
the  finding  of  the  court  is  to  the  contrary,  and  no  exception  is 
taken  to  the  same. 

The  point  made  that  the  execution  on  the  first  judgment 
was  delivered  to  the  sheriff  before  the  second  mortgage  was 
given  and  was  not  returned  until  afterward  does  not  aid  the 
plaintiff,  as  no  levy  was  made  or  sale  had  under  such  execution, 
and  the  plaintiff  did  not  enforce  his  lien.  While,  perhaps,  the 
plaintiff  had  a  right  to  levy  and  sell  and  thus  collect  his  execu- 
tion, he  allowed  it  to  be  returned,  and  cannot  claim  that  he  is 
entitled  to  the  benefit  of  the  lien  acquired  after  such  return. 
For  the  enforcement  of  a  lien  of  an  execution  a  levy  and  sale  is 
necessary,  and  such  levy  should  have  been  made  during  the  life- 
time of  the  execution,  and  no  constructive  levy  can  arise  or  be 
presumed  from  the  mere  delivery  of  the  execution.  The  goods 
cannot  be  seized  after  the  return  day,  and  the  writ  then  ceases 
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to  be  of  any  force,  and  the  right  of  the  sheriff  under  it  is  at  an 
end.  {Hathomay  v.  Howdly  54  N.  Y.  97.)  If  the  judgment 
creditor  had  any  right  under  the  exeqution  it  should  have  been 
enforced.  And  in  failing  to  do  this,  he  lost  all  claim  to  a  lien 
on  the  mortgaged  property. 

The  question  of  mei'ger  does  not  appear  to  have  been  raised 
upon  the  trial  and  there  is  no  finding  as  to  the  bill  of  sale  exe- 
cuted by  Joseph  Henry  to  Nicholas,  or  any  request  to  find 
which  presents  it  for  consideration.  It  is  true  that  the  judg- 
ment declares  the  bUl  of  sale  as  well  as  all  bills  of  sale  or  trans- 
'^fers  mentioned  in  the  complaint  to  John  Hoppe,  and  also  the 
^chattel  mortgage  executed  by  Hoppe  to  Nicholas  Henry  to  be 
void  as  against  the  creditors  of  Joseph  Henry,  and  directs 
that  the  plaintiff  have  judgment  for  the  relief  demanded  in 
the  complaint  and  that  he  is  entitled  to  all  the  property  other 
than  that  included  in  the  two  mortgages  to  the  defendant 
Nicholas  Henry.  This  was  for  the  benefit  of  the  plaintiff,  and 
there  being  no  finding  as  to  the  alleged  merger  it  is  not  appar- 
ent how  the  question  can  arise.  The  bill  of  sale  to  Nicholas 
Henry  was  not  introduced  in  evidence,  but  is  only  referred  to 
in  the  mortgage  from  Hoppe  to  Henry,  and  as  the  second 
chattel  mortgage  was  given  afterward  and  no  possession  taken 
under  the  bill  of  sale,  it  was  clearly  superseded  by  the  chattel 
mortgage.  Even  if  a  merger  existed,  the  subsequent  act  was 
a  recognition  of  the  mortgage  security  and  reinstated  and  re- 
newed it  as  it  had  previously  existed.  If  any  estoppel  arose 
between  the  parties  it  was  waived  by  the  execution  of  the 
second  chattel  mortgage.  It  may  also  be  doubted  whether  the 
doctrine  of  merger  can  be  invoked  by  a  creditor  to  defeat  the 
existence  of  the  lien  which  the  mortgagee  here  has  a  right  to 
claim  for  the  protection  of  his  demand. 

IJpon  the  trial  the  plaintiff  was  asked  to  state  a  conversation 
between  himself  and  Joseph  Henry  at  the  time  he  proceeded 
as  receiver  to  inventory  the  property  and  also  with  John 
Hoppe  at  a  subsequent  time  when  he  asked  him  what  right  he, 
Hoppe,  claimed,  also  another  conversation  with  Joseph  Henry, 
all  of  which  evidence  was  objected  to  and  excluded  and  excep- 
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tions  taken.  There  was  no  offer  to  show  what  the  conversa- 
tion was  or  in  what  respect  it  was  pertinent,  and,  therefore,  it 
is  not  entirely  apparent  that  it  was  relevant  or  had  any  bear- 
ing on  the  case.  We  also  think  that  as  the  defendant's  claim 
was  under  a  chattel  mortgage  which  had  been  filed  nnder  the 
statute,  where  the  possession  had  not  been  changed,  the  de- 
clarations of  the  parties  in  possession  could  not  bind  him  or 
affect  his  rightSk  Nor  were  they  competent  within  the  rule 
that  where  a  combination  of  several  persons  for  an  illegal  ob- 
ject is  clearly  established  the  acts  and  declarations  of  the  par- 
ties in  reference  to  the  subject-matter  of  the  combination  is  a 
part  of  the  res  geatm. 

The  other  questions  in  the  case  related  to  the  facts,  and 
they  are  not,  therefore,  the  subject  of  review  upon  this  appeal. 

Most  of  the  questions  we  have  considered  are  not  noticed  in 
the  brief  submitted  by  the  respondent's  counsel  or  alluded  to 
in  the  opinion  of  the  General  Term,  and  the  record  does  not 
disclose  that  they  were  very  distinctly  presented  upon  the 
trial. 

The  judgment  was  right  and  should  be  aflirmed. 

All  concur. 

Judgment  afl^rmed. 


75  AD«824     Hbnby  Eeabnby,  Appellant,  v.  Matthew  MoEeon  et  al.,  Ee- 
•36AD«6a9l  spondents. 

In  a  proceedinfi^  institated  by  an  executor  before  a  sarrogate  of  the  county 
of  New  York  to  estabUsh  a  claim  against  the  estate,  the  surrogate  has 
power  to  order  a  reference,  the  referee  to  take  the  proof  and  report  his 
oondusion  for  the  action  of  the  snrrogate  (g  6,  chap.  869,  Laws  of  1870). 

In  such  a  proceeding  where  the  claim  of  the  ezecator  is  successfully  re- 
sisted, an  allowance  in  lieu  of  costs  may  be  awarded  against  him ;  and 
the  allowance  may  be  to  the  counsel  (g  9,  chap.  859,  Laws  of  1870). 

A  question  as  to  referees'  fees  is  not  properly  brought  before  this  court  on 
appeal  from  a  decision  of  General  Term  idfirming  the  decree  of  the  sur- 
rogate. 
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Where  the  case  does  not  show  the  number  of  days  employed,  the  allowance 
by  the  surrogate  in  the  absence  of  the  facts  will  be  presumed  to  have 
been  correctly  made. 

It  96MM  that  if  an  error  in  this  respect  is  committed,  it  should  be  pre- 
sented by  motion  for  readjustment,  indicating  the  alleged  errors.and  al- 
lowing the  facts  on  which  the  surrogate  acted  to  appear,  or  by  procuring  a 
return  of  such  facts. 

Claims  withheld  during  the  life  of  an  alleged  debtor,  and  sought  to  be  en- 
forced after  his  death,  are  always  to  be  carefully  scrutinized  and  only 
admitted  upon  satisfactory  proof. 

Where  it  appears  that  there  was  a  subsequent  dealing  in  which  the  pre- 
tended creditor  was  a  debtor,  and  did  not  present  his  claim  in  diminu- 
tion of  the  debt,  distinct  and- definite  proof  will  be  required,  and  the 
clearest  indicationa  of  honesty  and  fairness. 

(Argued  March  21, 1881 ;  decided  April  19, 1881. 

Appeal  from  judgment  of  the  General  Term*of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  November  6,  1879,  which  affirmed  a  decree  of  the  sur- 
rogate of  the  county  of  New  York,  rejecting  a  claim  of  the 
appellant  against  the  estate  of  Michael  McKeon,  of  whose  will 
the  appellant  was  executor,  and  awarding  costs  against  him. 

The  claim  was  for  moneys  of  the  executor  alleged  to  have 
been  in  the  hands  of  the  testator  and  to  have  been  loaned  by 
him  without  authority;  it  was  contested  by  the  legatees 
under  the  will.  The  surrogate  referred  the  matter  to  a 
referee  to  take  the  proof  and  report  the  same  with  his  conclu- 
sion thereon.  The  referee  reported  against  the  claim.  The 
surrogate  confirmed  the  report,  and  decreed  that  the  executor 
pay  to  the  attorney  for  the  legatees  an  allowance  of  $250,  and 
also  $225  for  referee's  fees. 

Further  facts  appear  in  the  opinion. 

Theron  O,  Strong  for  appellant.  The  order  of  reference 
was  not  within  the  jurisdiction  of  the  surrogate,  and  the  pro- 
ceedings under  it  were,  therefore,  void.  {Beams  v.  Gotdd,  77 
N.  Y.  455  ;  2  E.  S.  88,  §  36 ;  amended,  Laws  1859,  chap.  261, 
§  2 ;  Xyle  v.  £yle,  67  N.  Y.  401 ;  B&van  v.  Cooper,  72  id. 
327 ;  Twker  v.  Tucker,  4  Keyes,  136 ;  Boughton  v.  FUnt, 
74  N.  Y.  476 ;  Laws  of  1870,  chap.  359,  §  6.)  The  surrogate 
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erred  in  awarding  the  certificate  in  favor  of  A.  B.  Tappen,  the 
attorney,  against  Kearney  personally,  on  which  the  judgment 
appealed  from  was  entered.  {ShvMz  v.  Pul/oer^  3  Paige,  182 ; 
S.  (7.,.  11  Wend.  363;  Reed  v.  Vanderhsydm,  5  Cow.  719; 
Deom  V.  Patchvn,  26'  N.  T.  441-449 ;  Nm/es  v.  Children's 
Aid  Soc,,  70  id.  481 ;  2  R.  S.  223,  §  10 ;  3  id.  [5th  ed.]  367, 
§  25  ;  Laws  of  1870,  chap.  359,  §  9  ;  Seed  v.  Heed,  52  N.  Y. 
651 ;  Izrat  N(xt.  Bk.  v.  Tamajo,  77  id.  476  ;  Chase  w.- James, 
16  Hun,  14.) 

A.  B.  Tappen  for  respondents..  The  promise  on  which  the 
claim  rests  is  void  under  the  statute  of  frauds.  {MaUory  v. 
OilleU,  21  N.  Y.  412;  3  R.  S.  [3d  ed.]  221 ;  3  Kent's  Com. 
[2ded.]  123;  5-Hill,  483;  Smith's  Lead.'Cas.  134.)  By  his 
accounting  with  Banta,  IJ!earney,  with  full  knowledge,  ratified 
and  adopted  the  transactions  between  McKeon  and  Banta,  and 
such  ratification  was  equivalent  to  an  original  authority  to  Mc- 
Keon to  make  the  loans  embraced  in  that  accounting.  (7  Hill, 
128;  17  N.  Y.  449;  19  id.  207;  KederY.  Salisbury,  33  id. 
648;  Fa/rmer^  L.  <&  T.  Co.  v.  WcUtoorth,  1  Comst.  433.) 
When  Kearney  gave  his  own  notes  and  obligations  to  McKeon, 
for  money  loaned  him  by  McKeon,  the  presumption  arose  of 
an  accounting  and  settlement  between  them,  up  to  that  time, 
of  all  demands  between  the  parties.  {Luke  v.  Tyson,  6  N.  Y. 
461 ;  Deforest  v.  Bloomingdale,  5  Dqn.  304.)  The  authority 
of  the  surrogate  to  award  costs  against  Kearney  is  statutory 
and  ample.  (3  R.  S.  [5th  ed.]  367,  tit.  "Surrogates'  Courts," 
par.  25.  Also,  act  of  1870,  chap.  359,  §  9;  Down  v.  Mc- 
Gourhey,  15  Hun,  444 ;  70  N.  Y.  481.) 

Pinch,  J.  We  see  no  reason  to  doubt  the  jurisdiction  of  the 
surrogate  in  making  the  order  of  reference.  The  executor's 
claim  against  the  estate,  which  he  represeilted,  could  only  be- 
come effective  upon  its  proof  and  allowance  by  the  surrogate, 
and  the  proceeding  was  instituted  by  the  executor  primarily 
for  that  purpose.  (2  R.  S.  88,  §  33.)  If  the  general  authority 
permitting  the  surrogate  upon  an  accounting  of  executors  and 


1881.]  Keabkey  v.  McEeok  et  aL  139 

Opinion  of  the  Coart,  per  Finch,  J. 

administrators  to  send  the  case  to  an  auditor,  for  hearing  the 
proofs  and  reporting  his  conclusions  for  the  action  of  the  sur- 
rogate (3  R  S.  [6th  ed.]  102,  §  78),  has  no  application  to  the 
proceeding  for  the  proof  of  the  executor's  claim,  separately 
from  the  general  account  and  by  itself,  the  necessary  authority 
was,  at  least,  conferred  by  a  later  statute.  (Laws  of  1870, 
chap.  359,  §  6.)  That  act,  which  related  to  the  Surrogate's 
Court  of  the  city  of  New  York,  authorized  a  reference  in  any 
accounting  or  any  other  proceeding  in  such  court  to  take  testi- 
mony, examine  accounts,  hear  and  determine  all  disputed 
claims,  and  other  matters  relating  to  such  accounts,  and  make 
report  thereon,  subject  to  confirmation  by  the  surrogate. 
These  provisions  are  broad  enough  to  cover  the  proceeding  in- 
stituted by  the  executor  to  establish  his  claim.  If,  as  is  ob- 
jected, the  order  went  further,  and  submitted  to  the  referee,  in 
addition  to  the  claim  of  the  executor,  the  demands  of  other 
creditors  against  the  estate,  it  is  enough  to  say  that  the  latter 
were  not  acted  upon,  but  dropped  from  the  consideration  of 
the  referee,  and  that  no  such  objection  was  in  any  manner 
taken  on  behalf  of  the  executor,  either  when  the  order  was 
granted,  or  at  the  hearing  before  the  referee,  or  upon  the  con- 
firmation by  the  surrogate.  The  whole  case  came  up  before 
that  officer  upon  the  motion  for  confirmation,  and  he  adjudged 
that  the  executor  had  no  just  claim  against  the  estate.  We 
think  the  proceedings  were  regular,  and  the  jurisdiction  of  the 
surrogate  sufficiently  apparent. 

We  have  carefully  examined  the  evidence  given  before  the 
referee,  and  his  opinion  upon  the  general  merits  of  the  execu- 
tor's claim.  We  have  also  carefully  reviewed  the  argument  in 
his  behalf  presented  on  this  appeal.  Our  conclusion  accords 
with  that  reached  by  the  referee,  confirmed  by  the  surro- 
gate, and  concurred  in  by  the  General  Term.  It  is  not  neces- 
sary or  proper  to  enter  into  a  detailed  discussion  of  the  facts 
which  involve  somewhat  complicated  accounts  and  confused 
and  doubtful  transactions.  It  is  sufficient  to  refer  generally 
to  the  very  careful  analysis  of  the  referee,  only  adding,  that 
claims  withheld  during  the  Hfe  of  an  alleged  debtor,  and 
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Bought  to  be  enforced  when  death  has  silenced  his  knowledge 
and  explanation,  are  always  to  be  carefully  scrutinized,  and 
admitted  only  upon  very  satisfactory  proof ;  and  when  it  further 
appears  that  a  subsequent  dealing  existed  in  which  the  pre- 
tended creditor  was  to  some  extent  a  debtor,  never  once  present- 
ing his  claims  in  reduction  of  his  debt,  the  weight  of  suspicion 
becomes  very  great,  and  justifies  a  demand  for  distinct  and  defi- 
nite proof,  and  the  clearest  indication  of  honesty  and  fairness. 
The  facts  and  circumstances  developed  on  the  hearing  impress 
us  strongly  with  the  conviction  that  no  just  debt  existed,  and 
that  in  this  respect  the  case  was  correctly  decided. 

Some  further  questions  were  raised  relating  mainly  to  the 
allowance  of  costs.  It  is  argued  that,  under  the  act  of  1870, 
allowances  in  lieu  of  costs  can  only  be  given  in  cases  where 
costs  could  have  been  awarded  under  the  Bevised  Statutes. 
We  have  so  held.  {Noyes  v.  ChildrevCs  Aid  Society j  70  N. 
Y.  481.)  It  is  then  said  that  costs  could  not  have  been 
awarded  in  this  proceeding  under  the  Bevised  Statutes,  because 
it  is  not  a  case  of  contest.  (2  B.  S.  223,  §  10.)  The  section 
referred  to  provides  that  ^^  in  all  cases  of  coiltest,  before  a  Sur- 
rogate's Court,  such  court  may  award  costs  to  the  party  in 
the  judgment  of  the  court  entitled  thereto."  We  can  dis- 
cover no  reason  why  the  claim  of  an  executor  or  administrator 
to  retain  out  of  the  assets  a  debt  alleged  to  be  due  to  him  may 
not  be  the  subject  of  a  contest.  In  this  particular  case  the 
claim  of  the  executor  was  resisted,  and  with  success.  If  the 
struggle  to  maintain  it  on  the  one  hand,  and  defeat  it  on  the 
other,  was  not  in  fact  a  contest,  we  fail  to  appreciate  the  plain 
meaning  of  that  word.  The  case  was  evidently  of  a  charac- 
ter which  under  the  Bevised  Statutes  would  have  warranted 
an  award  of  costs,  and,  therefore,  is  one  in  which,  under  the 
act  of  1870,  an  allowance  in  lieu  of  costs  is  permissible. 

That  the  costs  were  imposed  upon  Kearney  alone  was  inevi- 
table, since  he  was  the  only  defeated  party.  The  other  cred- 
itors practically  withdrew  from  the  reference,  and  the  sole  liti- 
gants were  Kearney  on  the  one  side,  and  the  resisting  legatees 
on  the  other. 
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It  Ib  said  that  the  allowance  was  too  great.  The  act  of  1870 
puts  it,  as  to  amount,  upon  the  same  footing  as  in  ordinary  dvil 
actions.  In  such  case  the  allowance  is  not  exceeding  five  per 
cent  upon  the  amount  of  the  claim,  up  to  a  certain  limit.  It  is 
said  here  that  such  amount  was  only  $4,044.06,  and  the  allow- 
ance was  $350.  But  that  amount  was  the  face  of  the  claim  as 
alleged  to  be  due  in  November,  1871.  More  than  five  years 
of  accrued  interest  was  recoverable  thereon,  if  the  debt  was 
established  as  alleged,  so  that  the  total  claim  litigated  exceeded 
in  amount  $5,000,  and  the  allowance,  therefore,  did  not  go 
beyond  the  power  of  the  court. 

The  question  raised  as  to  referee's  fees  is  not  properly  before 
us  on  this  appeal.  If  any  error  was  committed  as  to  the  amount 
allowed,  it  should  have  been  pointed  out  by  a  motion  for 
readjustment,  indicating  the  alleged  errors,  and  enabling  all 
the  facts  on  which  the  suirogate  acted  to  appear,  or  by  procur- 
ing a  return  of  such  facts.  The  printed  case  does  not  show 
how  many  days  were  actually  employed  by  the  referee  in  the 
business  of  the  reference.  To  count  the  dates  specified  in  the 
minutes  which  constitute  the  case  does  not  at  all  answer  the 
purpose.  There  may  have  been  many  days  not  noted  therein, 
and  we  are  totally  in  the  dark  as  to  the  number  of  days  occu- 
pied in  the  final  argument  of  the  case,  and  its  careful  and 
patient  examination  by  the  referee.  We  do  not  even  know  the 
rate  of  the  charges  in  his  bill,  and  although  it  is  perhaps  prob- 
able, from  the  stipulation  on  the  minutes,  that  a  greater  than 
the  statutory  rate  was  charged,  we  do  not  and  cannot  know  it 
as  a  fact.  The  allowance  made  by  the  surrogate,  in  the  absence 
of  the  facts  upon  which  it  was  founded,  must  be  presumed  to 
have  been  correctly  made.  The  party  alleging  error  was  bound 
to  move  for  a  readjustment,  or  procure  a  return  from  the  surro- 
gate of  the  facts  on  which  his  allowance  was  founded.  {Horn- 
ndhs  V.  Hcmnaha^  5  Hun,  644.)  "We  may  review  the  decree  of 
a  surrogate  granting  allowances,  so  far  at  least  as  they  do  not 
depend  upon  his  discretion  {Lcmi  v.  Lam^  10  Paige,  191; 
Noyea  y:  Ghildren^a  Aid  Soc,  sv/pra) ;  but  since  affirmative 
error  must  be  shown  to  justify  a  reversal,  such  review  is  idle 
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and  useless,  unless  in  some  manner  the  facts  upon  which  the 
surrogate  acted  are  placed  before  us.  In  the  case  of  Mrgt 
JiTational  Bwnk  v.  Tamajo  (77  N.  T.  476),  where  we  reviewed 
the  allowance  of  referee's  fees,  -the  question  came  up  on  a 
motion  for  readjustment,  which  placed  all  the  facts  before  us. 

The  objection  is  further  taken  that  the  allowance  of  costs 
should  have  been  made  to  the  prevailing  party  and  not  to  the 
counsel.  The  act  of  1870  appears  to  justify  the  practice  pur- 
sued. It  expressly  permits  an  allowance  to  counsel.  That  was 
the  form  of  the  award  in  the  case  of  Noyes  v.  Children^ a  Aid 
Society^  and  its  propriety  was  not  doubted  by  this  court. 

The  judgment  should  be  affirmed,  with  costs. 

AU  concur. 

Judgment  affirmed. 


VioTOE  Jebomb  Hott  et  al..  Respondents,  v.  Anson  B.  Hoyt 
ot  al.,  Appellants. 

Legacies  may  be  charged  upon  real  estate  without  express  direction,  if 
the  intention  of  the  testator  so  to  do  can  be  fairly  gathered  from  all  the 
provisions  of  the  will ;  and  extraneous  circumstances  may  be  considered 
in  aid  of  the  terms  of  the  will. 

The  wiU  of  H.  directed,  first,  the  payment  of  all  his  just  debts;  second,  it 
gave  legacies  of  $1,500  each  to  three  grandchildren  who  were  under  age, 
payable  when  they  became  of  age  respectively ;  third,  it  gave  the 
"  rest,  residue  and  remainder "  of  his  estate,  real  and  personal,  to  his 
wife  for  life,  after  her  death  a  part  of  the  real  estate  to  a  daughter  for  life 
and  a  part  of  the  personalty  absolutely,  and  then  gave  "  the  rest,  residue 
and  remainder  "  of  his  estate  to  four  of  his  children,  share  and  share 
alike.  At  the  time  of  the  execution  of  the  will  the  testator  owned  a  second 
mortgage,  the  value  of  which  was  more  than  sufficient  to  pay  the  debts, 
which  were  merely  nominal,  and  the  specific  legacies.  Six  years  after 
the  execution  of  the  will  and  just  prior  to  the  death  of  the  testator,  he 
executed  a  codicil,  which  in  terms  was  declared  to  be  part  of  the  will, 
which  gave  to  the  widow  power  to  sell  any  or  all  of  the  real  estate  sub- 
ject to  the  approval  of  the  '*  heirs  "  of  the  testator  living  at  the  time  of 
sale.  At  the  time  of  the  execution  of  the  codicil,  two  of  the  grandchild- 
ren were  of  age  and  the  other  nearly  so,  the  mortgage  was  then  worth- 
less and  the  testator's  other  personal  property  was  worth  only  about  |200. 
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In  an  action  to  charge  the  legacies  upon  the  real  estate,  held,  that  the 
natural  inference  was  that  the  power  of  sale  was  given  to  raise  money 
as  well  for  the  payment  of  the  legacies  as  the  support  of  the  widow, 
and  that  it  was  the  intention  of  the  testator  that  the  legacies  should 
be  paid  at  all  events;  and  so  that  the  real  estate  should  be  liable  for  such 
payment. 

(Submitted  March  21, 1881 ;  decided  April  19,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  eeoond  judicial  department,  entered  upon 
an  order  made  February  11,  1879,  which  affirmed  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  deeiBion  of  the  court  on 
trial  at  Special  Term.    (Keported  below,  17  Hun,  192.) 

This  action  was  brought  by  plaintiffs  as  legatees  under  the 
will  of  their  grandfather  Belding  Hoyt,  among  other  things 
to  have  the  legacies  charged  upon  the  real  estate  of  which  the 
testator  died  seized.  The  will  was  executed  August  6,  1868. 
The  clauses  of  it  in  question  are  as  follows : 

*'  Mrst.  I  order  and  direct  that  all  my  just  debts  be  paid. 

"  Second.  I  give  and  devise  to  my  grandchildren  Jerome 
Hoyt,  MontraviUe  Hoyt  and  Peter  Van  Schruyver  Hoyt, 
children  of  my  son  William,  the  sum  of  one  thousand  five  hund- 
red dollars  each,  to  be  paid  to  them  upon  arriving  at  the  age  of 
twenty-one  years  respectively. 

"  In  case  of  the  death  of  any  or  either  of  my  said  grandchil- 
dren Jerome,  MontraviUe  or  Peter  Van  Schruyver  before  hav- 
ing received  the  said  sum  of  money,  then  the  said  portion 
or  portions  shall  be  divided  equally  among  my  children  Noah 
B.,  Anson  B.,  George  W.  and  Emeline  Adelia,  share  and 
share  alike. 

"  Third.  I  give  and  devise  all  the  rest,  residue  and  remain- 
der of  my  real  and.  personal  estate  to  my  beloved  wife  Rebecca, 
to  be  used  and  enjoyed  by  her  during  the  term  of  her  natural 
life,  and  from  and  immediately  after  her  decease,  I  give  and 
devise  the  same  as  follows :  to  my  daughter  Emeline  Adelia 
the  homestead  property,  *  *  *  to  be  used  and  enjoyed 
by  her  during  the  term  of  her  natural  life,  and  from  and  im- 
mediately after  her  decease  to  be  divided  equally  among  my 
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children  Ansoil  B.  Hoyt,  Noah  EL  Hoyt  and  George  W.  Hoyt, 
share  and  share  alike ;  and  also  I  give  and  bequeath  to  my 
said  daughter  Emeline  Adelia  all  of  my  household  furniture, 
and  the  rest,  residue  and  remainder  of  my  real  and  personal 
estate  shall  be  divided  equally  among  irty  children,  Anson  B. 
Hoyt,  Noah  B.  Hoyt,  George  W.  Hoyt  and  Emeline  Adelia 
Hoyt,  share  and  share  alike. 

"  In  case  of  the  death  of  any  or  either  of  my  said  children, 
Anson  B.,  Noah  B.,  George  W.  or  Emeline  Adelia,  before 
having  received  the  property  to  which  by  the  provisions  of  this 
will  they  would  have  been  entitled,  without  leaving  issue  him, 
her  or  them  surviving,  then  the  said  portion  or  portions  shall  be 
divided  equally  among  the  survivors  of  him,  her  or  them,  share 
and  share  alike.  And  if  any  or  either  of  my  said  children 
should  die  as  aforesaid,  leaving  lawful  issue  him,  her  or  them 
surviving,  then  the  children  of  him,  her  or  them  shall  be 
entitled  to  receive  the  parent's  share,  and  the  same  shall  be  di- 
vided equally  among  them." 

On  June  11,  1874,  just  prior  to  the  death  of  the  testator,  he 
executed  a  codicil,  the  body  of  which  is  as  follows : 

"  Whereas,  I,  Belding  Hoyt,  of  the  city  (formerly  town)  of 
Tonkers,  county  of  Westchester,  and  State  of  New  York, 
have  made  my  last  will  and  testament,  bearing  date  the  sixth 
day  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty -eight :  Now,  therefore,  I  do,  by  this  ray 
writing,  which  I  hereby  declare  to  be  a  codicil  to  my  said  last 
will  and  testament,  and  to  be  taken  as  a  part  thereof,  order 
and  declare  that  my  will  is :  that  my  said  wife  Eebecca  may, 
at  any  time  during  her  life-time,  sell  and  dispose  of  any  or  all 
of  my  real  estate,  giving  and  granting  unto  my  said  wife  full 
power  and  authority  to  execute  and  deliver  to  the  purchaser 
or  purchasers  thereof  the  proper  instruments  in  writing  for  the 
conveyance  of  the  same  in  law ;  provided,  nevertheless,  and 
upon  the  express  condition  that  such  sale  or  sales  shall  be  sub- 
ject to  the  approval  of  each  and  every  of  the  heirs  of  my  said 
estate  surviving  at  the  time  of  such  sale  or  sales  as  aforesaid." 

The  further  material  facts  appear  in  the  opinion. 
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H.  TT.  Van  PeUior  SLppeUsLnts.  When  extrinsic  circumstan- 
086  are  to  be  resorted  to  in  order  to  aid  in  giving  construction, 
they  are  to  Iiave  reference  to  such  circumstances  as  existed  at 
the  date  of  making  the  will,  and  not  to  those  posterior  or  to 
such  as  may  exist  at  the  time  of  construing  it.  (1  Jarman, 
365 ;  Myers  v.  Mdy^  47  Barb.  263.)  From  the  whole  struc- 
ture of  the  •  will,  the  testator  did  not  intend  to  make, 
and  did  not  make  the  legacies  in  question  a  charge 
upon  the  land,  and  it  is,  therefore,  unnecessary  to  re- 
sort to  technical  rules  for  its  construction.  {Bevcm  v.  Coo- 
per,  72  N.  Y.  317 ;  2  Redf.  on  Wills  [2d  ed.],  209.)  The 
usual  residuary  clause  is  mere  formula,  and,  therefore,  no  in- 
tent can  be  inferred  from  that  clause  unsupported  by  other 
clauses  showing  such  intent.  {Myers  v.  Eddy,  47  Barb.  263 ; 
Zvpton  V.  Lujptony  2  Johns.  Ch.  614.)  If  a  testator  gives  a 
legacy,  without  specifying  who  shall  pay  it,  or  out  of  what 
fund  it  shall  be  paid,  it  is  presumed  to  be  payable  out  of  per- 
sonal estate ;  and  if  that  fails,  the  legacy  fails.  {Harris  v. 
Flyy  7  Paige,  721.)  No  person  but  an  aggrieved  party  can 
impeach  a  deed  on  the  ground  of  fraud.  (Story's  Eq.  Jur.,  § 
203 ;  Hungerford  v.  Easton,  20  Johns.  478.)  » 

8.  P.  Nash  for  respondents.  The  parties  who  devised  and 
carried  out  the  scheme  of  procuring  plaintiffs'  execution  of 
the  deeds,  being  tenants  in  common  of  the  property  on  which 
the  legacies  were  a  charge,  and  two  of  them  executors  of  the 
will,  stood  in  a  fiduciary  relation  to  the  plaintiffs,  which 
invalidated  the  entire  transaction.  {EnoUs  v.  Bamhart^  71 
K  T.  474;  Dickinson  v.  GadweU,  1  Sandf.  Ch.  214;  Van 
Home  V.  Fonda,  5  Johns.  Ch.  388.)  Where  the  real  es- 
tate and  the  personal  estate  are,  by  the  residuary  clause, 
blended  in  one  fund  in  terms  importing  that  the  testator  looked 
upon  it  as  one  mass,  for  the  purpose  of  disposition,  the  legacies 
are  thereby  charged  upon  the  realty.  {Bevan  v.  Cooper,  72  N. 
T.  317, 323;  ShvltersY.  Johnson,  38  Barb.  80;  Reynolds  v.  Bey- 
ndds,  16  N.  T.  257 ;  OreoiOe  v.  Browne,  7  H.  of  L.  689 ;  In 
re  Bdlii  Trusts,  L.  E.,  5  Ch.  Div.  604;  Bray  v.  Stevens,  L. 
SicKELS — Vol.  XL.       19 
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R,  2  Ch.  Div.  162 ;  Forster  v.  CvrviU,  20  Hun,  282.)  Where 
there  is  no  express  charge  of  the  legacies  upon  the  real  estate, 
the  intent  to  so  charge  them  may  be  gathered  from  the  gene- 
ral provisions  assisted  by  the  extraneous  circumstances  of  the 
case.  {Taylor  v.  Dodd,  58  N.  T.  835,  348,  349.)  Assuming 
that  it  might  have  been  considered  doubtful  whether  the  real 
estate  was  in  fact  charged  with  the  legacies,  the  acts  of  the 
other  heirs  made  their  interests  liable  for  it.  {Orcms  v. 
Hunter,  28  N.  Y.  389.) 

FoLOEE,  Ch.  J.  This  is  a  suit  seeking  a  judgment  that  the 
legacies  given  by  the  second  clause  of  the  will  of  Belding 
Hoyt  are  a  charge  upon  the  real  estate  devised  thereby.  It 
is  but  to  utter  common  knowledge,  to  say  that  legacies  of 
money  are  to  be  paid  from  personal  property^  and  that,  if  the 
personal  estate  is  insufficient  therefor,  the  legacies  are  to  abate, 
unless  the  real  estate  is  charged  with  the  payment  of  tl)em. 
There  is  no  express  direction  in  this  will  that  these  l^acies  be 
charged  upon  the  real  estate.  Yet  legacies  may  be  charged 
upon  real  estate  without  express  direction  in  the  will,  if  the 
intention  of  the  testator  so  to  do  can  be  fairly  gathered  from 
all  the  provisions  of  the  will ;  and  extraneous  circumstances 
may  bo  considered  in  aid  of  the  terms  of  the  will.  The  will 
in  this  case  is  lean  of  the  clauses  and  expressions  that  have 
been  mainly  rested  upon  in  the  earlier  adjudications  of  this 
State  as  showing  that  intention.  It  does  not  direct  the  lega- 
dies  to  "  be  first  paid,"  and  then  devise  the  real  estate ;  it  does 
not  devise  the  real  estate,  nor  the  remainder  of  the  real  and 
personal  estate,  "after  the  payment  of  the  legacies" ;  it  does 
not  devise  the  real  estate  to  a  person  in  his  own  right,  or  as 
executor,  and  expressly  direct  him  to  pay  the  legacies.  It  does 
not  make  a  residuary  devise  of  "  all  not  herein  otherwise  dis- 
posed of."  These  several  forms  of  expression  have  been  held 
to  indicate  an  intention  in  the  testator  to  charge  the  payment 
of  the  legacies  upon  the  real  estate  devised.  Kone  of  them 
are  here.  Nor  are  there  some  things  here  that  have  been  held, 
when  present,  to  exclude   the  inference  of  an  intention  to 
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chai^  legacies.  It  is  conceded  that  the  debts  of  the  testator 
were  but  nominal ;  so  the  provision  for  the  payment  of  debts 
wonld  not  have  raised  in  his  mind  the  idea  of  a  rest  and  resi- 
due of  his  estate  after  somewhat  had  been  taken  therefrom  to 
satisfy  them.  There  was  no  prior  devise  of  specific  real  es- 
tate ;  so  that  it  being  taken  away  there  wonld  be  left  a  rest  and 
residue  of  tliat  kind  of  property  for  the  devise  of  the  residue 
to  apply  to.  There  is  no  distinction  in  the  gift  of  the  rest  and 
residue,  between  real  and  personal,  but  all  the  rest  and  residue 
of  both  kinds  is  given  as  one  in  the  first  disposition  of  it 
There  is  nothing  in  the  natural  relations  of  the  particular  leg- 
atees to  the  testator  and  to  the  other  legatees  and  devisees 
that  wonld  indicate  less  desire  on  his  part  that  the  former 
should  be  as  sure  as  the  latter  of  enjoying  the  bounty  to  them. 
None  are  strangers  in  blood.  All  could  claim  kindred  there 
and  have  their  claim  aUowed.  There  are  but  three  things  in 
this  will  that  have  any  kin  to  what  has  been  held  to  show  that 
intention. 

^irst  It  is  assumed  that  no  man,  in  making  a  final  disposi- 
tion of  his  estate,  wiU  make  a  legacy,  save  with  the  honest, 
sober-minded  intention  that  it  shall  be  paid.  Hence,  when 
from  the  provisions  of  a  will  prior  to  the  gift  of  legacies  it  is 
seen  that  the  testator  mnst  have  known  that  he  had  already  so 
far  disposed  of  his  personal  estate  a#  that  there  would  not  be 
enough  left  to  pay  the  legacies,  it  is  reasoned  that  the  bare  fact 
of  giving  a  legacy  indicates  an  intention  that  it  shall  be  met 
from  real  estate.  So  it  was  reasoned  in  Goddardv.  Pomercy 
(86  Barb.  646-56).  Courts  have  been  urged  to  go  a  step 
further,  and  to  say,  that  when  the  facts  of  the  estate,  aliimde 
the  will,  show  that  the  testator  must  have  known  that  if  a  leg- 
acy was  to  be  paid  only  from  personal  estate,  it  would  be  a 
barren  gift,  he  must  have  intended  to  subject  the  real  estate  to 
a  liability  for  it.  Were  the  legacies  here  to  strangers  in  blood, 
it  would  need  a  strong  case,  showing  beyond  doubt,  that  the 
testator  was  aware  when  he  made  the  bequests  that  his  personal 
estate  would  fail  to  satisfy  the  gifts  made  by  him,  to  warrant 
the  judicial  inference  of  an  intention  to  put  a  charge  therefor 
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upon  real  estate.  "We  were  so  urged  in  Beva/ii  y.  Cooper  (72 
N.  Y.  317, 322),  but  could  not  yield  to  it.  In  the  case  in  hand, 
the  will  was  made  in  1868,  and  gave  $4, 500  in  legacies.  At 
that  time,  it  is  inferable  from  the  case  that  the  testator  had 
$9, 000  in  money  or  choses  in  action.  He  had  that  sum  at  the 
time  of  his  death  in  a  mortgage  on  real  estate  of  a  son.  It  is 
also  inferable  that,  at  the  -  time  of  making  of  the  will,  that 
mortgage  would  have  been  by  business  men  esteemed  collect- 
ible. Thus  one  of  the  facts  was  not  in  the  case  when  the  will 
was  made,  needful  to  construct  the  proposition  we  are  consider- 
ing. When  the  codicil  was  made,  six  years  after  the  will,  and 
on  the  eve  of  the  decease  of  the  testator,  it  is  probable  that 
values  of  real  estate  had  shrunk  so  much  that  the  mortgage 
was  worthless ;  as  it  proved  to  be  not  long  after,  when  a  prior 
mortgage  was  foreclosed,  and  the  testatoi^s  mortgage  was  left 
unpaid,  and  worthless ;  and  his  personal  estate  at  his  decease,  ex- 
cept his  household  stuff,  was  not  over  $200  in  value.  Now  the 
codicil  is  in  terms  declared  to  be  a  part  of  the  will,  and  the 
will  is  thereby  in  effect  republished,  and  is  thus  republished  in 
that  changed  statQ  of  the  testator's  pecuniary  affairs.  It  is  not 
directly  shown  that  the  testator  knew  of  the  worthlessness  of 
that  mortgage  and  the  poverty  of  his  personal  estate  when  he 
made  the  codicil.  But  it  is  inferable,  from  the  contents  of  the 
codicil  and  the  circumstances  about  the  testator  at  that  time. 
Not  a  strong  circumstance  at  best ;  it  is  too  uncertain,  considered 
alone,  to  give  reasonable  ground  for  inferring  that  the  testator 
meant  that  the  legacies  should  be  charged  upon  the  real  estate. 
But  there  is  an  aspect  of  this  matter  that  will  properly  bo  pre- 
sented here,  and  which  makes  more  significant  the  lack  of  as- 
sets. It  is  sometimes  held,  that  where  the  only  provision  for  a 
younger  child  is  a  legacy,  that  fact  is  of  great  weight,  in  deter- 
mining that  it  was  the  testator's  intent  to  make  it  payable  at  all 
events,  and  so  out  of  the  realty  if  the  personalty  is  not  enough. 
(Roper  on  Legacies,  chap.  12,  §  2,  p.  45*4,  subd.  2.)  And  the 
case  of  a  grandchild  is  the  same.  (  Yam,  Winkle  v.  Yom  Houteuy 
2  Green's  Ch.  [N.  J.]  187.)  The  distinction  is  between  a 
legacy  to  a  stranger,  which  is  a  mere  bounty,  and  a  legacy  that 
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is  the  only  proyifiion  for  one  of  the  blood  of  the  testator  who 
has  a  claim  to  recognition  and  provision.  (See  Uvedale  y. 
Hcifpenny^  2  P.  Wms.  158.)  In  such  case  courts  go  a  great 
way  in  order  to  carry  out  the  provisions  of  a  will,  founding 
the  intention  to  make  all  parts  of  the  estate  liable  upon  the 
.presumption  of  the  strong  desire  and  purpose  that  must  have 
existed,  that  one  natural  object  of  testamentary  bounty  should 
not  receive  and  another  go  away  empty.  In  one  case  it  is  said 
that  this  fact  alone  is  enough  to  turn  the  scale,  where  the  pro- 
visions of  the  will  are  otherwise  dubious.  {Moore  v.  BeckwW^ 
infra.) 

Second.  It  is  a  rule  in  England,  that  if  legacies  are  given 
generally,  and  the  residue  of  the  real  and  personal  estate  is 
afterward  given  in  one  mass,  the  legacies  are  a  charge  on  the 
residuary  real  as  well  as  the  personal  estate  {OreviUe  v. 
JSrovme^  7  H.  of  L.  Cas.  689  in  1859,  where  it  is  said  by  Lord 
Campbell  to  have  been  a  well-settled  and  useful  rule  of  prop 
erty  for  a  century  and  a  half;  Wheeler  v.  Howell^  3  E.  &  J. 
198;  Oyett  v.  WiUiams^  2  J.  &  H.  429);  and  that  such  is 
the  rule  in  that  country  has  been  recognized  as  late  as  1877 
{In  re  BelUis  Trusts,  L.  R,  5  Ch.  Div.  504);  and  in  1879 
{Bray  v.  Stevens,  L.  R,  12  Ch.  Div.  162).  Such  is  the  rule 
in  some  of  the  States  of  the  Union,  and  in  the  Federal  Su- 
preme Court.  {Hays  v.  Jackson,  6  Mass.  149 ;  Wilcox  v.  Wil- 
cox, 18  Allen,  252 ;  OaUagher^s  Appeal,  48  Penn.  St.  122 ;  Rob- 
inson V.  McTver,  63  N.  C.  649 ;  Moore  v.  Beckwith,  14  Ohio 
St.  135 ;  Lewis  v.  Da/rling,  16  How.  [U.  S.]  1.)  We  were 
urged  to  adopt  this  rule  in  deciding  Bevan  v.  Cooper  {supra) ; 
but,  while  we  did  not  undertake  to  question  the  soundness  of 
the  reasoning  in  the  decisions  there  cited,  we  had  in  mind  the 
remarks  of  the  chancellor  in  Lupton  v.  Lupton  (2  v^ohns.  Ch. 
623),  and  of  Potter,  J.,  in  Myers  v.  Eddyi^l  Barb.  268); 
and  as  we  could  dispose  of  the  case  then  without  adopting  or 
rejecting  the  rule,  we  did  neither.  Nor  is  it  needed  in  the  case 
.in  hand  that  we  adopt  the  close  rule  above  given,  or  question  the 
correctness  of  Lupton  v.  Lvpton  and  Myers  v.  Eddy.  As  we 
understand  them,  they  assert  that,  unaided  and  alone,  the 
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words  that  make  up  the  nsaal  reaiduary  clause  of  a  will  are 
not  enough  to  evince  an  intention  in  the  testator  to  charge  a 
general  legacy  upon  real  estate.  The  devise  here  of  the  rest 
and  residue  is  not  such.  When  we  read  the  clause,  we  see 
that  it  first  gives  the  rest,  residue  and  remainder  of  the  real 
and  personal  estate,  to  his  widow  for  life  ;  it  gives,  after  the 
death  of  the  widow,  a  part  of  the  real  estate  of  that  rest  and 
residue  and  remainder  to  a  daughter  for  life,  and  a  part 
of  the  personal  estate  thereof  to  the  daughter  absolutely; 
and  then  gives  the  rest,  residue  and  remainder  (using  the 
same  phraseology  again),  not  so  given  to  the  daughter, 
to  four  children,  share  and  share  alike.  Now,  there  can 
be  no  question  but  that  when  he  last  used  that  phrase- 
ology he  had  defined  in  mind  an  actual  residue  that  would 
i*emain.  after  there  had  been  parts  of  his  estate  set  aside  to  his 
daughter,  some  for  life  and  some  in  absolute  right.  We  may 
well  say  that  if  those  terms  were  used  by  him  then,  with  that 
actual  and  distinct  meaning,  they  had  when  used  just  before 
the  same  meaning ;  that  in  each  case  he  meant  by  them  to 
give  that  which  was  left  after  something  which  was  before 
given  had  been  taken  out.  The  repetition  of  the  terms  with 
such  a  necessary  practical  application  gives  them  a  vigor  and 
force  wherever  they  occur  in  the  will,  which  they  might  not 
have  otherwise  had.  And,  as  in  the  last  use  of  them,  they  of 
necessity  signify  that  which  has  been  left,  when  something 
that  has  been  before  named  and  given  has  been  set  apart,  so 
they  must,  in  the  first  use  of  them,  signify  the  same.  And  as 
at  the  first  use  of  them,  the  legacies  to  the  grandchildren  were 
snbstantiaUy  the  whole  of  what  was  to  be  taken  out,  as  the 
debts  were  but  nominal,  what  was  given  by  that  use  of  the 
terms,  wh  jther  it  was  real  estate  or  personalty,  was  that  resi- 
due thereof  that  would  be  left  after  the  l^acies  had  been  paid. 
So  that,  in  this  case,  we  think  that  what  we  may  term  the 
residuary  clause  of  the  will  is  more  significant  of  purpose  than 
it  was  held  to  be  in  Zupton  v.  Lupton  and  Myers  v.  JSddy. 
Third.  The  codicil  contains  a  power  of  sale  of  the  re^l 
estate.     The  power  is  given  to  the  testator's  widow.    It  is  not 
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to  be  exercified,  however,  sare  with  the  approval  of  each  and 
eveiy  of  the  heirs  of  the  testator's  real  estate.  If  the  word 
"  heirs,"  there,  means  either  those  who  would  have  taken  that 
real  estate  by  descent  had  there  been  no  valid  will,  or  if  it 
means  those  who  were  interested  in  his  whole  estate,  by  reason 
of  the  provisions  of  the  wiU,  then  it  includes  the  grandchil- 
dren, the  legatees.  It  is  not  to  be  conceived  why  the  testator 
should  have  made  their  approv^  needful,  unless  he  looked 
upon  them  as  interested  in  the  disposition  o.f  the  real  estate  > 
nor  why  he  looked  upon  them  as  interested  in  it,  unless  it  was 
to  be  the  ultimate  resort  for  the  satisfaction  of  their  legacies. 
This  provision  of  the  codicil  in  this  view  would  be  a  strong 
inherent  indication  of  the  testator's  intention  that  the  lands 
should  be  charged  with  the  payment  of  the  legacies.  It  is 
contended  by  the  appellants  that  the  word  "heirs"  was  not 
used  by  the  testator  in  either  of  these  senses,  but  as  designat- 
ing those  who  by  the  terms  of  the  will  took  the  real  estate 
after  the  decease  of  the  tenants  for  life ;  that  is  to  say,  those 
who  by  the  will  would  have  an  interest  in  the  manner  in  which 
the  real  estate  was  to  be  disposed  of  under  the  power  of  sale. 
But  this  is  to  beg  the  question,  which  is.  Who  are  those  who 
by  the  provisions  of  the  will  are  thus  interested  ?  If  the  in- 
tention of  the  testator  was  to  charge  the  legacies  upon  his 
lands,  then  the  legatees  are  interested  in  the  sale  of  them.  It 
is  well,  therefore,  to  inquire :  What  was  the  purpose  of  -the 
codicil,  the  sole  primary  effect  of  which  was  to  give  to  the 
widow  a  power  of  sale !  That  purpose  was  not  in  the  testator's 
mind  when  he  made  his  will.  For  he  had  by  that  carved  two 
life  estates  out  of  it,  before  it  all  came  to  any  one  in  fee  and 
with  power  of  absolute  disposition.  It  is  reasonable  to  sup- 
pose that  something,  which  occurred  after  the  making  of  the 
will  and  before  or  about  the  time  of  making  the  codicil,  led 
the  testator  to  give  that  power.  The  only  thing  that  appears 
from  the  case  to  have  come  into  his  affairs  to  work  that  effect 
was  the  failure  of  his  personal  estate.  When  he  made  his  will 
that,  as  we  have  seen,  he  could  have  reckoned  at  $9,000.  When 
he  made  the  codicil,  the  mortgage  that  stood  for  that  $9,000  was 
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worthless ;  and  his  personal  estate  other  than  that  was  house- 
hold stuff  and  not  to  exceed  $200  of  other  assets.  To  our 
view,  apoaterioriy  there  were  but  two  things  for  which  he 
would  have  needed  to  have  changed  his  purpose,  and  to  have 
made  the  codicil  giving  a  power  of  sale.  It  was  not  to  pay 
debts,  for  they,  as  is  conceded,  were  but  nonainal.  It  was  either 
that  the  widow  might  have  the  means  of  support,  or  it  was  to 
pay  the  moneyed  legacies,  or  it  was  for  both.  The  appellants,  in 
their  points,  assume  that  it  was  to  sell  for  her  use ;  but  there 
is  nothing  in  the  terms  of  the  codicil  that  so  indicates.  Gath- 
ering the  cause  from  the  testamentary  instruments,  aided  by 
the  extraneous  circumstances  in  the  case,  it  was  that  money  was 
needed  where  there  was  none.  And  gathering  the  purpose  in 
the  same  way,  it  was  that  there  might  be  money  from  which 
to  supply  the  needs  of  the  widow,  and  with  which  to  pay  the 
legacies.  That  the  latter  pressed  upon  the  testator's  attention 
we  cannot  but  perceive.  In  1868,  when  the  will  was  madcy 
the  legatees  were  under  age,  and  the  legacies  were  made  pay- 
able when  the  legatees  reached  twenty-One  years  of  age.  When 
the  codicil  was  made  two  of  them  had  reached  that  age,  and 
another  was  near  it.  So  that  on  the  decease  of  the  testator 
there  would  soon  be  need  of  money  for  the  payment  of  the 
legacies.  "We  must  assume  that  the  codicil  was  made  in  view 
of  the  provision  in  the  will  for  these  legacies,  of  the  lack  of 
personal  property  to  pay  them,  of  the  fact  that  from  nowhere 
but  the  real  estate  could  money  be  got  for  the  purposes  of  the 
estate,  and  that  by  the  terms  of  the  will  and  operation  of  law* 
they  would  become  payable  soon  after  the  death  of  the  testator. 
It  is  a  natural  inference  that  the  power  of  sale  was  given  as 
well  to  raise  money  for  the  needs  of  the  estate  in  the  payment 
of  legacies,  as  for  the  support  of  the  widow.  And  if  this  was 
in  the  mind  of  the  testator  in  making  the  codicil,  it  is  as  fair  to 
interpret  the  word  "  heirs,"  if  it  was  used  by  him  out  of  its 
technical  sense,  as  meaning  all  those  interested  in  any  way  in 
his  estate,  as  meaning  any  of  them.  It  is  so,  then,  that  this 
power  of  sale  thus  given  and  thus  worded  is  of  much  signifi- 
cance in  getting  at  the  intention  of  the  testator.    And  we  can 
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but  draw  from  it,  that  it  was  his  purpose  that  these  legacies 
should  be  met  by  money  obtained  from  a  sale  of  some  or  all 
of  the  lands.  We  think  that  these  considerations  fairly  lead 
to  the  conclusion  that  it  was  the  intention  of  the  testator  that 
these  legacies  should  be  paid  at  all  events,  and  tjiat  all  parts  of 
his  estate  should  be  liable  for  the  payment. 

This  is  the  only  question  in  the  case  that  seems  to  require 
our  investigation.  It  is  certain  that  it  is  needful  that  the  real 
estate  be  converted  into  money,  and  the  matter  of  a  proper 
disposition  of  that  money  will  be  settled  amicably,  or  by  the 
oi*der  of  the  court  below. 

All  concur. 

Judgment  affirmed. 


IIanwah  Mabia  Caulfield,  Appellant,  v.  Algernon  S.  Sul- 
livan, Public  Administrator,  etc.,  Kespondent. 

Ooe  who  accepts  of  a  deyise  or  bequest  does  so  on  condition  of  conforming 
to  the  will,  and  he  is  bound  to  give  fuU  effect  as  far  as  he  can  to  its  legal 
dispositions. 

Where,  therefore,  the  beneficiary  is  put  to  his  election  between  the  gift  in 
the  will  and  a  claim  against  the  estate,  his  acceptance  of  the  former  is  a 
satisfaction  of  the  latter ;  and  it  is  immaterial  whether  what  he  takes 
turns  out  to  be  of  greater  or  less  value  than  that  which  he  surrendered. 

Y.,  a  citizen  of  this  State,  died  in  France  leaving  real  and  personal 
estate  both  iq  that  country  and  in  the  United  States.  By  his  wiU, 
he  appointed  plaintiff  his  universal  legatee,  leaving  to  her  all  his  prop- 
erty, real  and  personal,  on  condition  that  "  she  execute  the  disposition  " 
thereinafter  contained.  Following  this  was  a  gift  to  two  brothers  of  the 
testator  of  aU  his  property  **  in  America,  »  •  »  without  exception.*' 
By  a  codicil,  the  testator  confirmed  the  devises  and  bequests  In  the  wUl, 
and  to  facilitate  the  realization  of  his  property  in  America,  appointed  one 
of  his  brothers  executor  as  to  such  property.  At  the  time  of  his  death  T. 
was  indebted  to  plaintiff  in  the  sum  of  $20,000.  Plaintiff  took  possession 
of  the  property  in  France,  stating  that  she  accepted  the  conditions  of  the 
will  and  took  such  property  in  lieu  of  all  claims  against  the  estate;  she 
however  presented  heo  claim  against  the  estate  without  returning  or 
offering  to  return  the  property  received  by  her.  In  a  reference  under 
the  statute,  hdd,  thaX  plaintiff  was  bound  to  elect  whether  to  retain  and 
SiCKELS  —  Vor^  XL,         20 
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enloree  her  claim  or  to  abandon  it  and  accept  the  provision  for  her  in  the 
will;  and  having  choeen  the  latter,  this  was  a  eatiaf action  of  her  claim 
against  the  estate. 

Also  Tield,  that  as  the  testator  was  a  citizen  of  this  country,  temporarily  re- 
siding in  France,  his  will  was  to  be  construed  according  to  oar  laws. 

Upon  trial  before  the  referee,  defendant  prodaoed  the  records  of  the  surro- 
gate's office  in  New  York,  which  showed  that  the  will  was  adnUtted  to 
probate  by  the  surrogate  as-  to  personal  estate  only,  upon  production  of  a 
duly  authenticated  copy  under  the  seal  of  the  French  court,  wherein  it 
was  proved.  The  record  contained  a  copy  of  the  will  in  French,  the  lan- 
guage iu  which  it  was  written,  and  an  English  translation.  It  was 
claimed  that  the  will  was  not  sufficiently  proved,  and  that  the  surrogate 
^ad  no  jurisdiction.  Held,  that  as  the  testator  was  a  citizen  of  this  State, 
having  a  domicile  and  property  here  at  the  time  of  his  death,  the  surro- 
gate had  jurisdiction  to  take  proof  of  and  to  admit  the  will  to  probate, 
and  if  he  admitted  it  without  sufficient  proof,  or  the  formalities  required 
by  law,  it  was  not  judicial  action  without  jurisdiction,  but  error  to  be 
corrected  only  by  application  to  the  surrogate  or  by  appeal  from  his  de- 
cree.    (Chap.  359,  Laws  of  1870.) 

Also  Tield,  it  being  conceded  that  the  codicil  was  sufficiently  proved,  that  as 
it  distinctly  referred  to,  identified  and  reaffirmed  the  will,  the  will  and 
the  codicil  together  constituted  the  will  of  the  testator;  the  provis- 
ions of  the  former  could  be  treated  as  if  embodied  in  the  latter,  and  both 
as  if  executed  and  published  at  the  same  time. 

Objection  was  made  that  the  English  copy  was  no  part  of  the  probate.  Seki 
nntenable  ;  the  will  being  in  a  foreign  language  it  was  the  duty  of  the 
surrogate  to  ascertain  and  put  into  proper  English  the  meaning;  and 
that  the  translation  was  to  be  treated  as  part  of  the  surrogate's  decree, 
unassailable  collaterally  like  the  rest  of  it. 

L'FUt  V.  L'Batt  (1  P.  Wms.  527),  disapproved. 

(Argued  March  22,  1881 ;  decided  April  19, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon 
an  order  made  May  25,  WSO,  affirming  a  judgment  in  favor  of 
defendant,  entered  upon  the  report  of  a  referee.  (Mem.  of 
decision  below,  21  Hun,  227.) 

This  was  a  reference  .under  the  statute  of  a  disputed  claim 
against  the  estate  of  Henry  Yelverton,  deceased. 

The  material  facts  are  stated  in  the  opinion. 

George  Zahriskie  for  appellant.  The  fact  that  the  recital 
that  the  will  had  been  admitted  to  probate  was  made  upon  an 
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exemplified  or  authenticated  copy  of  the  will  without  the  pro- 
duction of  the  original  will,  or  application  to  prove  the  original 
will,  renders  the  proceedings  void.  (2  R  S.  67,  §  63  [4th  ed.], 
top  paging,  253,  ^77;  In  re  Diez,  66  Barb.  591 ;  S.  (7.,  50  N.T. 
88.)  The  surrogate  has  no  jurisdiction  to  act  upon  an j  thing 
but  the  original  wiD,  except  where  expressly  otherwise  pro- 
vided by  statute.  {BvlJdey  v.  Redmond^  2  Bradf.  286.)  The 
exemplification  of  the  will  did  not  include  the  translation.  (2 
Eedf .  on  Wills,  54 ;  LaFiU  v.  LaBaU,  1  P.  Wms.  526.)  The 
record  of  probate  was  not  conclusive  upon  the  appellant,  and 
she  was  entitled  to  contest  its  validity  in  these  proceedings,  as  the 
defects  specified  go  to  the  jurisdiction  of  the  surrogate.  {Fer- 
gu9on  V.  Cromford^  70  N.  T.  253 ;  Harrington  v.  The  Peo^ 
pie,  7  Barb.  607.)  The  fact  that  the  plaintiff  took  the  estate 
and  property  in  France  was  no  bar  to  other  claims  against  the  tes- 
tator^s  estate.  (Redfield's  Surrc^ate,  328;  2  Story's  Equity  Jur., 
§§  1103,  1104;  id.,  §§  1102, 1119, 1122;  2  Eedfield  on  Wills, 
185, 186,  192 ;  2  Roper  on  Legacies,  1027  et  seq. ;  QoodfeUow 
V.  Burohetty  2  Vem.  297 ;  WiUiama  v.  Cra/ry,  4  Wend.  443 ; 
Eatm  V.  Bmton,  2  Hill,  676 ;  BoughUm  v.  Flint,  74  N.  T. 
482 ;  Jiiekets  v.  Lwrngston,  2  Johns.  Cas.  97 ;  Mulherean^s 
ExfeotOara  v.  Gillespie,  12  Wend.  349 ;  2  Story's  Eq.  1075-6- 
8, 1092-3 ;  2  Jarman  on  Wills  [5th  Am.  ed.],  1.)  There  was 
no  competent  evidence  to  show  that  the  plaintiff  ever  accepted 
the  legacies  so  as  to  preclude  her  from  recovering  her  claim 
against  the  estate,  or  that  such  claim  was  in  any  way  impaired. 
(2  Story's  Equity  Jur.,  §§  1097, 1098 ;  2  Redf.  on  Wills,  362.) 

Charles  W.  Ooidd  for  respondent.  The  will  and  codicil  of 
Henry  Yelverton  having  been  duly  admitted  to  probate  by  the 
surrogate  in  New  York,  the  record  was  properly  introduced  in 
evidence  and  cannot  be  impeached  collaterally.  (  Vdnderpoel 
V.  Van  Valkenburg,  6  N.  Y.  198;  In  re,  etc.,  of  KMum,  60 
id.  298;  Muvr  v.  Trustees  <(f  Leake,  etc.,  3  Barb.  Gh.  481 ; 
Farley  r.  MoOon/nM,  7  Lans.  428  ;  OarrcU  v.  OarroU,  60  N. 
Y.  123 ;  Booth  v.  Kitchen,  7  Hun,  266 ;  BaOey  v.  HUUyn,  14 
id.  7.)    The  statements  of  a  universal  legatee  actually  engaged 
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in  reducing  the  property  to  poBsession  are  admissible.  {Adams 
V.  Davidson^  10  N.  T.  309 ;  Tilson  v.  TerwUliger,  56  id. 
276.)  Plaintiff,  having  elected  to  take  the  property  in  France, 
will  not  be  permitted  to  change  her  mind  and  defeat 
the  intent  of  the  will.  {Leona/rd  v.  Orommdin^  1  Edw. 
Ch.  210;  Cha/rriherlavn,  v.  Chamberlmn^  43  N.  T.  442; 
Spofford  V.  Mcmning^  6  Paige's  Ch.  388.)  Claimant,  the  uni- 
versal legatee  of  real  and  personal  property,  must  see  that  the 
property  in  America  is  paid  over  to  the  specified  legatees  in  ac- 
cordance with  the  will's  provisions,  *^  without  exception,"  and 
even  at  personal  loss.  {Brovm  v.  Knapp^  79  N.  Y.  143.)  The 
claimant  failed  to  make  out  &prima  facie  case.  (1  Phil,  on 
Ev.  [Cow.  &  Hill]  602;  1  Starkie  on  Ev.  34;  Brooks  v. 
Sieen^  6  Hun,  516 ;  Rockwell  v.  Merwin^  1  Sweeney,  484.) 
The  assignment  of  a  mortgage  and  its  satisfaction  by  the  as- 
signor do  not  raise  a  presumption  of  debt.  {Kellogg  \.  Smithy 
26  K.  Y.  20;  MerriM  v.  BaHholich,  36  id.  44;  Strwuse  v. 
Joeepthal,  77  id.  622 ;  Foster  v.  Beals^  21  id.  252.) 

Eael,  J.  Henry  Yelverton,  a  citizen  of  this  State',  died  in 
France,  where  he  had  resided  for  several  years,  on  the  30th  of 
September,  1873,  leaving  at  his  death  a  will  executed  in  Paris 
on  the  prior  20th  day  of  September,  and  a  codicil  thereto,  exe- 
cuted three  days  thereafter.  The  will  and  codicil  were  subse- 
quently admitted  to  probate  in  the  Surrogate's  Court  of  the 
county  of  New  York.  Letters  of  administration  with  the  will 
annexed  were  subsequently  issued  to  the  defendant  Sullivan. 
The  plaintiff  had  resided  with  the  testator  in  France,  and  sub- 
sequently to  his  death,  in  1875,  she  presented  two  claims 
against  his  estate,  amounting  to  over  $20,000.  Such  claims 
were  by  consent,  by  an  order  of  the  Special  Teiin  made 
in  February,  1879,  referred  to  a  referee.  The  case  was  brought 
to  trial  before  the  referee,  and  in  June,  1879,  he  made  his  re- 
port in  which  he  found  that  on  or  about  the  Ist  day  of  Jan- 
uary, 1867,  the  testator  borrowed  from  the  plaintiff  $12,500, 
which  he  agreed  to  repay  on  demand  with  interest  at  the 
rate  of   seven  per  cent,   and  that  on  the  20th  of  October, 
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1868,  in  consideration  of  $9,000  paid  to  him  by  plaintiflE, 
he  assigned  to  her  a  mortgage  upon  real  estate  ^  that  the  assign- 
ment was  not  put  npon  record,  and  that  subsequently  the  testa- 
tor acknowledged  satisfaction  of  the  mortgage  and  that  thereby 
the  mortgage  was  satisfied  of  record ;  and  the  referee  found 
and  decided  that  after  the  death  of  the  testator  the  plaintiff  took 
possession  of  all  the  testator's  estate  in  France,  consisting  of 
papers,  chattels,  real  estate  and  fixtures,  and  accepted  the  con- 
ditions of  the  testator's  will,  and  took  his  property  in  France 
subject  to  such  conditions  and  in  lieu  of  all  claims  against  his 
estate ;  and  he  ordered  judgment  in  favor  of  defendant. 

We  are  of  opinion  that  the  case  was  properly  disposed  of. 
The  testator  in  his  will  provided  as  follows :  "  I  appoint  Miss 
Hannah  Maria  Caulfield,  living  with  me,  to  be  my  universal 
legatee,  consequently  I  leave  to  her  the  whole  of  the  real  and 
personal  property  which  shall  belong  to  me  on  the  day  of  my 
decease,  and  which  shall  compose  my  succession,  on  condition 
that  she  execute  the  disposition  hereinafter  contained,  and  any 
others  which  I  may  make  hereafter.  I  bequeath  to  my  two 
brothers,  fivBt^  Mr.  Eobert  Yelverton  of  New  York,  second^ 
and  Mr.  Charles  Yelverton  of  San  Francisco,  to  be  divided  be- 
tween them  in  moieties,  all  the  real  and  personal  estate  which 
shall  belong  to  me,  in  America,  on  the  day  of  my  decease 
without  exception."  In  the  codicil,  after  referring  particu- 
larly to  the  will,  it  is  stated  as  follows :  "  Whereas,  by  my  said 
will,  I  have  devised  and  bequeathed  all  my  property,  situated 
on  the  continent  of  America,  to  my  brothers  Robert  and 
Charles  equally,  now  it  is  my  will  and  I  do  hereby  confirm  the 
said  devise  and  bequest,  and  in  order  to  facilitate  the  realizar 
tion  of  my  property,  situated  on  the  continent  of  America,  I  do 
hereby  appoint  my  said  brother  Eobert  executor  as  to  such 
property,  and  except  as  aforesaid  I  do  hereby  eiqpressly  ratify 
and  confirm  my  said  last  will  and  testament." 

The  testator  left  real  and  personal  property,  both  in  France 
and  the  United  States.  After  the  death  of  the  testator,  Miss 
Caulfield  took  possession  of  the  property  left  by  the  testator, 
in  France,  and  soon  thereafter  she  declared  to  Mrs.  Yelverton, 
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the  wife  of  Robert  Telverton,  who  was  sworn  as  a  witness 
before  the  referee,  that  ^^  she  accepted  the  conditions  of  the 
will  of  Henry  Telverton,  and  that  she  took  his  property  in 
France  in  lieu  of  all  claims  against  his  estate."  It  does  not 
appear  how  much  property  the  testator  left  in  France,  or  what 
became  of  it,  except  as  above  stated. 

Under  such  circumstances,  the  provision  made  for  her  in  the 
will,  and  her  acceptance  thereof,  must  be  deemed  a  satisfaction 
of  her  claim  against  the  estate.  It  is  manifest  that  it  was  the 
intention  of  the  testator  that  his  brothers  should  receive  all  his 
American  property,  for  the  exact  language  of  the  will  is,  that 
they  should  receive  it  "without  exception ; "  and  it  is  upon 
the  condition  that  they  should  so  receive  it,  and  that  she 
would  execute  that  portion  of  the  will,  that  she  was  made  the 
universal  legatee  of  all  his  other  property.  It  was  in  the  con- 
templation of  the  testator  that  she  would  either  surrender  her 
claims  against  the  estate  or  obtain  satisfaction  of  them  out  of 
his  property  in  France,  and  it  would  defeat  his  manifest  inten- 
tion if  the  property  given  to  his  brothers  was  to  be  diminished 
by  the  amount  of  her  claims,  for  then  they  would  not  receive 
it  "without  exception."  It  is  clearly  inferable  that  the  testa- 
tor, leaving  considerable  property,  in  France,  did  not  intend 
that  she  should  cross  the  Atlantic  and  enforce  her  claims 
against  the  property  given  to  his  brothers ;  and  this  inference 
is  somewhat  strengthened  by  the  fact  that  in  his  codicil  he 
appointed  his  brother  Robert  executor  as  to  his  American 
property,  leaving  her  as  universal  legatee  to  execute  his  will  as 
to  the  property  in  France.  She  could  not  enforce  her  claims 
against  the  American  property,  and,  at  the  same  time,  see  to  it 
that  that  portion  of  the  will  which  gave  such  property  to  his 
brothers  was  executed. 

This,  therefore,  was  a  case  where  she  was  bound  to  elect 
whether  she  would  retain  her  claims  and  enforce  them  against 
the  testator's  property,  or  abandon  them  and  take  the  property 
given  to  her.  She  could  not  take  a  benefit  under  this  will  and 
refuse  the  burden  it  imposed  upon  her.  The  effect  of  the  will 
is  the  same  as  if  the  testator  had  given  his  American  property 
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to  his  brothers  and  then  given  the  other  property  to  her,  on 
condition  that  she  wonld  release  her  claims  against  the  estate. 
By  accepting  the  provision  made  for  her,  she  assented  to  all 
the  terms  and  conditions  annexed  to  it,  and  yielded  every  right 
inconsistent  with  snch  terms  and  conditions.  One  who  accepts 
of  a  devise  or  beqnest  does  so  on  condition  of  conforming  to 
the  will.  No  one  is  allowed  to  disappoint  a  will  nnder  which 
he  takes  a  benefit,  and  every  one  claiming  nnder  a  will  is  bound 
to  give  full  effect  to  the  legal  dispositions  thereof  so  far  .as  he 
can  {Chamberlain  v.  Cho/mberlcdriy  43  N.  Y.  424-442),  and 
where  one  is  thus  put  to  his  election  under  a  will  it  matters 
not  that  what  he  takes  turns  out  to  be  greater  or  less  in  value 
than  that  which  he  surrenders.  {Brown  v.  Krun^pp^  79  N.  Y, 
136-143.) 

As  the  testator  was  a  citizen  of  this  country,  claiming  his 
domicile  here,  but  temporarily  residing  in  France,  his  will  must, 
in  our  courts,  be  construed  according  to  our  laws,  and  hence 
the  rules  of  construction  above  referred  to  are  applicable. 
If  Miss  Caulfield  had  made  her  election  under  such  circum- 
stances that  she  could  have  revoked  it,  it  does  not  appear  that 
she  ever  did  revoke  it,  or  that  she  ever  surrendered,  or  offered 
to  surrender,  any  of  the  property  which  she  took  in  France. 
The  testator  died,  and  her  election  was  made  in  1873 ;  her 
claim  against  the  estate  was  formally  made  in  1875  ;  and  her 
case  was  tried  in  1879 ;  and  there  is  nothing  showing  that  she 
did  not  have  the  full  benefit  of  the  property  of  which  she  took 
possession  in  France.  There  was,  therefore,  no  error  in  hold- 
ing that  she  was  bound  by  her  election. 

It  is  claimed,  however,  that  the  will  was  not  sufficiently 
proved.  Upon  the  trial  before  the  referee  the  defendant  pro- 
duced the  records  of  the  surrogate's  office  in  New  York,  which 
showed  that  the  will  was  admitted  to  probate  as  to  personal 
estate  only  upon  the  production  to  the  surrogate  of  a  duly  au- 
thenicated  copy  fi:om  under  the  seal  of  the  court  in  which  the 
same  was  proved ;  and  that  the  codicil  was  proved  by  the  evi- 
dence of  witnesses  taken  upon  commission ;  and  the  record 
contained  a  copy  of  the  will  in  French,  the  language  in  which 
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the  will  was  originally  written,  and  an  English  translation 
thereof,  and  a  copy  of  the  codicil,  which  was  originally  written 
in  English,  together  with  the  evidence  given  to  prove  the  exe- 
cution of  the  codicil. 

It  is  not  disputed  that  the  execution  of  the  codicil  was  suffi- 
ciently proved.  The  claim  is  that  the  will  was  not  sufficiently 
proved  and  that  the  surrogate  did  not  acquire  jurisdiction  to 
prove  it.  There  are  two  answers  to  this  claim :  Fir%L  The  tes- 
tator was  a  citizen  of  this  country  having  a  domicile  at  the  time 
of  his  death  in  the  city  of  New  York,  and  he  left  property  there. 
The  surrogate,  therefore,  had  jurisdiction  to  take  proof  of  his 
will,  and  to  admit  it  to  probate  no  matter  where  it  was  made, 
or  where  he  died.  If  he  admitted  it  to  probate  without  suffi- 
cient proof,  or  without  the  proof  or  the  formalities  which  the 
law  requires,  it  was  a  mere  error  in  the  exercise  of  his  jurisdic- 
tion and  not  judicial  action  without,  jurisdiction,  and  such  error 
could  be  corrected  only  by  application  to  the  Surrogate's  Court 
or  appeal  from  its  decree. 

It  is  provided  in  section  1  of  the  act  Chapter  359  of  the 
Laws  of  1870,  that  "  the  surrogate  of  the  county  of  New 
York  shall  have  power  and  jurisdiction  to  issue  all  lawful  pro- 
cess, upon  allegations  duly  verified,  and  to  make  and  enter  all 
lawful  orders  and  decrees  in  proceedings  in  the  Surrogate's 
Court  of  said  county,  and  the  objection  of  want  of  jurisdiction 
shall  not  be  taken  to  said  orders  and  decrees  except  by  appeal 
in  the  manner  prescribed  by  statute,  or  in  a  proceeding  before 
the  surrogate  to  set  aside,  open  or  modify  the  same,  and  the 
surrogate  shall  have  the  same  power  to  set  aside,  open,  vacate 
or  modify  the  orders  or  decrees  of  the  said  court,  as  is  exer- 
cised by  courts  of  record  of  general  jurisdiction."  This  law 
is  a  sufficient  answer  to  this  collateral  attack  upon  the  probate 
of  the  will,  without  reference  to  decisions  leading  to  the  same 
result  to  which  our  attention  has  been  called.  {Beams  v. 
Ocmldy  77  N.  Y.  456.) 

Second.  The  codicil  distinctly  referred  to  and  identified  the 
will  and  reaffirmed  the  same,  and  hence  the  will  and  the  codicil 
together  constituted  the  will  of  the  testator ;  the  provisions  of 
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the  former  may  be  treated  as  embodied  in  the  latter,  and  both 
may  be  treated  as  if  executed  and  published  at  the  same  time. 
{Brtnon  v.  Clark,  77  N.  T.  369.) 

Objection  was  made  that  the  English  copy  of  the  will  con- 
tained in  the  record  was  no  part  of  the  probate.  We  think  it 
was.  It  appears  in  2  Redfield  on  Wills  (2d  ed.),  p.  45,  that 
"  it  is  requisite,  where  the  will  is  in  a  foreign  language,  that  the 
probate  should  contain  a  translation  of  the  same  into  English," 
and  such  plainly  must  be  the  law.  Suppose  a  will  be  executed 
in  Latin,  Greek  or  Arabic,  with  the  formalities  required  by  our 
statute,  what  is  to  be  done  with  it  when  it  is  presented  for  pro- 
bate? Its  execution  must  be  proved  in  English.  The  precise 
language  in  which  the  will  is  written  is  of  little  significance ; 
whether  it  be  in  our  language  or  another  is  of  no  importance. 
The  will  of  the  testator  is  to  be  ascertained  from  the  meaning 
which  he  has  eiqpressed,  in  whatever  language ;  and  that  mean- 
ing, put  into  proper  English,  must,  in  a  court  required  to  use 
the  English  language,  be  taken  as  the  testator's  will  and  placed 
upon  record.  There  can  be  no  necessity  for  recording  it  in  the 
foreign  language ;  and  yet  the  practice  of  recording  in  both 
languages,  where  that  can  be  done,  is  quite  proper.  It  was  the 
duty  of  the  surrogate,  in  this  case,  to  ascertain  what  the  will  of 
the  testator,  written  in  a  foreign  tongue,  was;  and  the  trans- 
lation which  he  has  recorded  must  be  treated  as  part  of  his 
decree,  xmassailable  collaterally,  like  the  rest  of  it. 

Our  attention  has  been  called  by  the  learned  counsel  for  the 
appellant  to  the  case  of  Z'Fitt  v.  Z'BaU  (1  P.  Wms.  527). 
In  that  case  there  was  a  French  will,  the  original  whereof  was 
proved  in  French,  and  under  it,  in  the  same  probate,  the  will 
was  translated  into  English,  but  it  appeared  to  be  falsely  trans- 
lated. It  was  objected  that  the  translation,  being  part  of  the 
probate,  and  allowed  in  the  Bpiritual  court,  must  bind,  and  that 
the  application  must  be  to  the  spiritual  court  to  correct  the 
mistakes  in  the  translation,  which,  until  then,  must  be  conclu- 
sive. The  master  of  the  rolls  said  that  "nothing  but  the 
original  is  part  of  the  probate,  neither  hath  the  spiritual  court 
power  to  make  any  translation ;  and  supposing  the  original  will 
SiCKELS  — Vol.  XL.  21 
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was  in  Latin  (aa  was  formerly  very  usual),  and  there  should 
happen  to  be  a  plain  mistake  in  the  translation  of  the  IxUin 
into  English,  surely  the  court  might  determine  according  to 
what  the  translation  ought  to  be,  and  so  it  was  done  in  this 
case."  That  case  is  meagerly  reported,  and  it  does  not  appear 
by  what  rules  or  usages  the  spiritual  courts  were  governed  in 
admitting  to  probate  wills  written  in  a  foreign  tongue ;  but  so 
far  as  that  case  holds  that  a  will  written  in  a  foreign  language 
must  be  admitted  to  probate  and  recorded  in  the  foreign  lan- 
guage only,  it  is  without  reason,  certainly  as  applied  to  the  state 
of  things  existing  in  this  country.  But  the  authority  of  that 
case  would  seem  to  authorize  any  court  before  which  the  ques- 
tion was  raised  to  determine  whejher  the  translation  was  correct 
or  not.  We  have  examined  this  translation,  and  have  no  reason 
to  doubt  that  it  is  correct ;  and  that  it  was  correct  was  not  even 
disputed  on  the  trial  before  the  referee. 

We  have,  therefore,  reached  the  conclusion  that  the  judgment 
should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Philip  Herkman,   Eespondent,  v.  The   Adriatto  Fire  In- 
surance Company,  Appellant. 

Defendant,  in  June,  issued  to  plaintiff  a  policj  of  insurance  upon  the  build- 
ings upon  his  farm,  t.  e.  a  dwelling-house,  used  by  the  latter  as  a  summer 
residence ;  the  outbuildings  appurtenant  thereto ;  a  farm-house,  barn, etc.; 
also  upon  the  furniture  and  personal  property  upon  the  farm.  The  different 
items  of  property  were  separately  stated,  with  the  amount  of  insurance 
on  each.  The  policy  contained  a  condition  declaring  it  void  in  case  *Hhe 
above-mentioned  premises  *  *  *  become  vacant  or  unoccupied,  and 
HO  remain  for  more  than  thirty  days,  without  notice  and  consent  of  this 
company  in  writing."  Plaintiff  was  living  in  the  dwelling-house  at  the 
time  the  policy  was  issued;  he  left  the  place  in  November,  leaving  the 
dwelling  furnished  and  in  charge  of  his  farmer,  who  occupied  the  farm- 
house, and  members  of  whose  family  visited  and  aired  the  dwelling  once 
a  week  ;  plaintiff  and  his  wife  also  visited  it  once  a  fortnight.  In  April, 
1875,  the  dwelling  and  some  of  the  outhouses  were  destroyed  by  fire.  In 
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an  action  upon  the  policy,  held,  that  the  dwelling-house  was  not  occu- 
pied within  the  meaning  of  the  policy,  which  was  therefore  forfeited  by 
a  failure  to  notify  and  obtain  the  consent  of  the  company. 

For  a  dwelling-house  to  be  occupied,  within  the  meaning  of  such  a  condi- 
tion, it  must  be  used  by  human  beings  as  their  customary  place  of 
abode. 

Also  Jield,  that  the  fact  that  defendant  knew,  when  the  policy  was  issued, 
that  the  dwelling  was  used  as  a  summer  residence  only  did  not  affect 
the  condition,  as  the  dwelling  was  then  occupied  and  provision  was  made 
for  the  cessation  of  occupancy. 

Also  AM,  that  the  fact  that  the  farm-house  and  other  buildings  remained 
occupied  did  not  save  the  condition;  that  the  words  '*  aboye-mentioned 
premises'*  were  to  be  used  distributively,  and  to  be  applied  to  each  item 
of  property,  as  separately  stated  in  the  policy. 

It  was  claimed  that  evidence  that  the  dwelling  was  unoccupied  furnished 
no  evidence  as  to  the  outbuildings  consumed.  Held,  untenable,  as  the 
latter  were  appurtenant  to  and  ^e  use  of  them  concurrent  with  that 
of  the  dwelling. 

Merrman  v.  M.  Ins.  Co.  (81  N.  Y.  184),  distinguished. 

(Argued  March  23, 1881  ;  decided  April  19,  1881 .) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  in  the  city  of  New ,  York,  made  the  first  Monday  of 
November,  1879,  which  sustained  plaintiffs  exceptions,  set 
aside  a  verdict  in  favor  of  defendant  and  ordered  a  new 
trial. 

This  action  was  upon  a  policy  of  fire  insurance,  issued  by 
defendant  to  plaintiff  June  3, 1874. 

The  policy  was  for  three  years  ;  the  property  insured  was 
described  and  the  insurance  stated  therein  as  follows : 

"Two  thousand  dollars  on  his  two-story  and  attic  frame 
dwelling-house  and  three-story  tower  thereon  ;  slate  roof  28x37 
feet,  and  two-story  and  attic  slate  roof,  addition  16x17  feet ; 
$750  on  household  furniture,  useful  and  ornamental,  linen, 
beds,  bedding,  plate,  plated  ware,  printed  books,  wearing  ap- 
parel and  family  stores  contained  therein;  $350  on  frame, 
wash  and  wood-house,  kitchen  and  privy,  about  40  feet  in  rear 
of  the  above-described  dwelling ;  $1,500  on  bam  and  sheds  at- 
tached ;  $750  on  carriage-house ;  $400  on  frame  dwelling ; 
$150  on  outbuildings  detached  about  100  feet ;  ^itu^te  in  the 
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town  of  Lloyd,  UlsteV  county,  N.  Y.,  being  about  one  mile 
south  from  Highland  village ;  $250  on  produce  in  barn  and  on 
premises ;  $75  on  live  stock ;  in  case  of  loss,  not  more  than 
$50  to  be  paid  for  any  one  cow ;  $500  on  four  horses,  being 
$125  on  eich  horse ;  $400  on  one  carriage ;  $150  on  one  car- 
riage ;  $150  on  two  open  carriages,  being  $75  on  each ;  $160 
on  three  sets  of  harness,  being  $50  on  each ;  all  contained  in 
above  carriage-house  and  premises." 

The  policy  contained  this  condition  :  "  If  the  above-men- 
tioned premises  shall  *  *  *  become  vacant  or  unoccupied, 
and  so  remain  for  more  than  thirty  days,  without  notice  to  and 
consent  of  this  company  in  writing,  *  »  *  this  policy 
shall  be  void." 

The  premises  upon  which  was  the  property  insured  consti- 
tuted the  plaintiffs  farm  and  summer  residence.  The  farm 
was  managed  by  a  farmer  in  plaintiffs  employ,  who  received, 
as  part  of  his  compensation,  the  use  of  the  smaller  dwelling 
mentioned  in  the  policy,  and  who,  with  his  wife  and  children 
and  a  gardener,  lived  upon  it  throughout  the  entire  year.  The 
plaintiff,  with  his  wife  and  children,  actually  lived  upon  it  dur- 
ing the  summer  and  part  of  the  fall,  only.  About  the  20th  of 
November,  1876,  the  plaintiff  with  his  family  left  the  premi- 
ses and  returned  to  his  city  residence  to  remain  for  the  winter, 
leaving  in  the  main  dwelling  mentioned  in  the  policy  all  his 
furniture,  and  the  summer  clothing  of  himself  and  family.  All 
the  premises  insured  and  the  property  remaining  therein  were 
left  in  charge  of  the  farmer.  It  was  the  duty  of  the  farmer  to 
see  that  the  main  dwelling,  which  could  be  seen  from  the  farm- 
house, was  well  ventilated  and  properly  watched,  and  he  or 
some  member  of  his  family,  regularly  once  a  week,  did  go  into 
and  through  it,  and  open  all  the  windows  for  the  purpose  of 
ventilation.  The  house  was  then  carefully  closed  again,  the 
windows  bolted  on  the  inside  and  firmly  secured,  and  the  outer 
door  locked,  and  thus  secured,  the  house  was  left  for  the  ensu- 
ing week.  The  plaintiff,  generally,  in  company  with  his  wife, 
visited  the  premises  once  a  fortnight,  to  see  that  the  farmer 
took  good  care  of  them.    The  plaintiff  was  in  the  habit  on 
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these  visits  of  opening  the  main  dwelling,  going  through  the 
rooms  and  lunching  therein,  but  neither  he  nor  his  wife,  nor 
any  other  member  of  his  family  passed  a  night  in  the  house 
during  the  winter  preceding  the  fire.  About  three  days  before 
the  fire  the  plaintiff  and  his  wife  were  there,  on  one  of  these 
usual  visits.  On  the  8th  of  April,  1877,  a  fire  occurred  by 
which  the  main  building,  with  its  furniture,  and  the  wash- 
house,  kitchen  and  privy  in  the  rear  wei'e  destroyed,  the  loss 
exceeding  the  amount  of  the  insurance. 

James  Thomson  for  appellant  By  the  terms  of  the  policy, 
the  premises  were  warranted  to  continue  occupied,  and  a  breaqh 
of  this  warranty  avoided  the  contract.  {Newcastle  Fi/re  Ins. 
Co,  V.  McMorram,^  1  Dow.  225 ;  Ha^rtfo^rd  Fire  Ina.  Go.  v. 
W^>8ter^  69  HI.  392.)  The  premises  destroyed  by  fire  were 
**  vacant  and  unoccupied  "  at  the  time  of  the  fire,  and  had  so 
remained  for  more  than  thirty  days  prior  thereto,  without 
notice  to  and  consent  of  the  defendant  in  writing,  and  the 
policy  had  become  void.  {Keith  v.  Qui/ncy  MuL  Fire  Ins. 
Co.^  10  Allen,  228 ;  Am&ricam,  Ins.  Co.  v.  PadfieUy  78  HI. 
108  ;  Paine  v.  Agriculimral  Ins.  Co.y  5  T.  &  0.  619 ;  Cum- 
rrmis  v.  Agricultural  Ins.  Co.^  67  N.  T.  260 ;  Weston  v.  City 
Fire  Ins.  Co.^  15  Wis.  138 ;  Whitney  v.  Blaxik  River  Ins. 
Co.,  9  Hun,  37;  72  N.  Y.  117  ;  Ashworth  v.  Builders'  Ins. 
Co.^  112  Mass.  422 ;  Cooh  v.  Continental  Ins.  Co.,  9  Ins.  L. 
J.  887 ;  Poor  v.  Humboldt  Fire  Ins.  Co.^  125  Mass.  274.) 
No  distinction  can  be  drawn  between  the  dwelling-house  and 
the  adjacent  buildings  destroyed;  all  were  unoccupied  within 
the  meaning  of  the  policy,  and  the  policy  had  become  void  as 
to  all.  {Bryan  v.  Peahody  Ins.  Co.,  8  W.  Ya.  605 ;  Fri^s- 
mnith  V.  Agamamh  Mut.  Ins.  Co.,  10  Cush.  68  ;  Brown  v.  Peo- 
ples Mut.  Ins.  Co.,  11  id.  286;  Davervport  v.  New  Englamd 
Mv^.  Fire  Ins.  Co.,  6  id.  340 ;  Lovejoy  v.  The  Augusta  Mut. 
Fire  Ins.  Co.,  45  Me.  472;  Lee  v.  Howa/rd  Fire  Ins.  Co., 
3  Gray,  583;  Kimhall  v.  Howa/rd  Fire  Ins.  Co.,  8  id.  33; 
Associated  Firemen^s  Ins.  Co.  v.  Assum,  5  Ind.  165 ;  Ha/r- 
rington  v.  FitcKburg  Mut.  Ins.  Co.,  124  Mass.  126.) 
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N.  B.  JSbade  for  respondent.  The  words  "vacant  "and 
"  unoccupied,"  as  used  in  the  case  before  the  court,  connected 
by  the  disjunctive  w,  should  be  treated  as  synonyms,  and  a» 
so  intended  by  the  defendant.  (See  Soule's  Dictionary  of  Eng- 
lish Synonyms ;  2  Burrill's  Law  Diet. ;  2  Abbott's  Law  Diet. 
625;  JBdUet/  v.  Eomestead  Ins.  Co.^  80  N.  T.  21.)  The 
premises  did  not  become  unoccupied  by  the  temporary  absence 
of  the  plaintiff  and  liis  family  at  the  times,  in  the  manner  and 
under  the  circumstances  detailed  in  the  evidence.  (  Whitney  v. 
Black  River  Ins.  Co,,  72  K  T.  117;  HaU  v.  Ins.  Co.  of  N. 
A.,  58  id.  292 ;  Ea/rper  v.  N.  Y.  Ins.  Co.,  22  id.  441 ;  Sarne 
V.  Albany  Ins.  Co.,  17  id.  194;  Bryant  v.  Poughkeepsie  Ins. 
Cb.,  id.  ^00  \Allemania  Ins.  Co.  v.  McClure,  7  Ins.  Law 
Jour.  182.)  The  condition  is  technical,  and  is  invoked  tocre- 
'ate  a  forfeiture  and  should  be  construed  rigidly  against  the  de- 
fendant, and  as  favorably  as  possible  for  the  plaintiff.  {Bailey 
V.  Homestead  Ins.  Co.,  80  N.  T.  21.)  "The  premises  "  were 
the  whole  property,  buildings,  contents  and  appurtenances  to- 
gether, composing  one  establishment,  residence  or  county  seat; 
and  unless  the  whole  premises  became  unoccupied,  the  condi- 
tion was  not  broken.  {Bryan  v.  Peabody  Ins.  Co.,  8  W. 
Ya.  605,  608.)  The  premises  were  not  unpccupied,  because 
they  were  in  the  charge  of  and  occupied  by  the  "farmer 
and  his  family.  {Shearman  v.  Niagara  Fire  Ins.  Co.,  46 
N.  T.  626,  532.)  In  this  case  the  premises,  or  the  dwell- 
ing-house alone,  should  be  considered  unoccupied  only  if 
the  same  were  abandoned  as  a  residence  or  dwelling,  and  left 
without  any  human  being  to  enter,  use,  care  for  and  occupy 
them  or  it  for  any  purpose.  {Gihhs  v.  Continental  Ins.  Co.,  13 
Hun,  611,  620;  Shearman  v.  Niagara  Ins.  Co.,  46  N.  Y.  532; 
O^Neil  V.  Buffalo  Ins.  Co.,  3  Comst.  122  ;  Cummins  v.  Agr. 
Ins.  Co.,  67  N.  Y.  260 ;  GamweU  v.  M.  F.  Ins.  Co.,  12  Cush. 
167.)  A  dwelling-house  is  not  unoccupied  within  the  fair 
meaning  of  this  policy,  where,  as  in  this  case,  the  household 
furniture,  wearing  apparel,  etc.,  remain  in  it,  the  house  and 
furniture  in  charge  of  and  receiving  the  constant  visits,  use  and 
care  of  members  of  the  establishment — the  household — and  it  is 
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periodically  visited,  used  and  occupied  by  the  owner  and  his 
wife.  {WaitY.Affr.Ins.  Co.,  13  Hun,  371,  373;  O'Brien  v. 
Comm.  Ins.  Co,^  6  J.  &  S.  417.) 

FoLOEB,  Ch.  J.  This  is  an  action  on  a  policy  of  fire  in- 
6urance.  The  property  insured  consisted  of  different  build- 
ings, and  different  kinds  of  chattel  property  kept  in  those 
buildings,  respectively.  The  diflEerent  properties  insured,  and 
the  different  amounts  put  at  risk,  each  are  specifically  named 
in  the  policy  with  much  minuteness.  The  property  destroyed 
and  for  the  loss  of  which  the  action  is  brought  was  but  parts 
of  the  whole  at  risk,  being  the  dwelling-house,  and  most  of 
the  contents  of  it,  and  four  outbuildings,  essential  or  conven- 
ient for  use  with  the  dwelling. 

The  question  in  agitation  at  the  trial  term  and  at  the  General 
Term  was,  whether  the  policy  was  avoided  by  a  breach  of  the 
condition,  that  if  the  premises  should  become  vacant  or  imoc- 
cupied,  and  so  remain  for  more  than  thirty  days  without 
notice  to,  and  consent  of,  the  defendant,  in  writing,  the  policy 
^should  be  void.  The  plaintiff  contends  that  the  two  words 
**  vacant "  and  ** unoccupied"  are  synonyms,  and  are  to  be  in- 
terpreted as  having  the  same  meaning,  and  that  that  meaning 
is  empty.  And  then  argues  that,  as  the  dwelling-house  was 
not  empty,  there  was  no  breach  of  the  condition.  There  are 
doubtless  conditions  of  a  dwelling-house,  or  other  Kke  struct- 
ure, when  either  word  applied  to  it,  or  both  words  applied 
to  it,  will  express  a  like  state  of  it.  There  are,  however, 
states  of  it  when  that  will  not  be  the  case.  It  is  so,  because 
the  different  things  that  are  receptive  of  the  epithets  of 
vacant  and  unoccupied  are  different  in  their  capability  and 
susceptibility  of  being  filled  or  occupied.  Some  cannot  have 
one  of  those  terms  applicable  to  them,  without  the  other 
at  the  same  time  being  also  applicable.  Some,  from  the 
nature  of  the  use  which  goes  with  the  occupation  of  them, 
may  not  be  vacant,  and  yet  they  will,  in  any  just  use  of  the 
term  as  applicable  to  them,  be  unoccupied.  A  dwelling-house 
is  chiefly  designed  for  the  abode  of  mankind.     For  the  com- 
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fort  of  the  dwellers  in  it,  many  kinds  of  chattel  property  are 
gathered  in  it.  So  that,  in  the  use  of  it,  it  is  a  place  of  deposit 
of  things  inanimate  and  a  place  of  resort  and  tarrying  of  l)e- 
ings  animate.  With  those  animate  far  away  from  it,  but  with 
those  inanimate  still  in  it,  it  would  not  be  vacant,  for  it  would 
not  be  empty  and  void.  And  as  a  possible  case,  with  all  in- 
animate things  taken  out,  but  with  those  animate  still  re- 
maining in  it,  it  would  not  be  unoccupied,  for  it  would  still 
be  used  for  shelter  and  repose.  And  it  is  because,  in  our  ex- 
perience of  the  purpose  and  use  of  a  dwelling-house,  we  have 
come  to  associate  our  notion  of  the  occupation  of  it  with  the 
habitual  presence  and  continued  abode  of  human  beings  within 
it,  that  that  word  applied  to  a  dwelling  always  raises  that 
conception  in  the  mind.  Sometimes,  indeed,  the  use  of  the 
word  "  vacant,"  as  applied  to  a  dwelling,  carries  the  notion  that 
there  is  no  dweller  therein  ;  and  we  should  not  be  sure  always 
to  get  or  convey  the  idea  of  an  empty  house,  by  the  words 
'Vacant  dwelling"  applied  to  it.  But  when  the  phrase  "vacant 
or  unoccupied "  is  applied  to  a  dwelling-house,  plainly  there 
is  a  purpose  —  an  attempt  to  give  a  different  statement  of  the 
condition  thereof ;  by  the  first  word,  as  an  empty  house,  by 
the  second  word,  as  one  in  which  there  is  not  haBitually  the 
presence  of  human  beings.  In  the  case  of  Herrmam,  v.  The 
Merchant^  Inaurcmoe  Compcmyy*  in  this  court,  in  June  last, 
the  decision  went,  not  on  the  ground  that  the  two  words  were 
used  to  mean,  or  that  they  meant,  the  same  condition  of  the 
building,  but  that,  by  the  use  of  the  copulative  conjunction 
with  them,  there  was  a  contract  framed  of  which  there  was  no 
breach,  unless  the  house  was  at  the  same  time  in  the  double 
state  expressed  by  the  phrase ;  that  is,  both  vacant  and  unoccu- 
pied at  the  time  of  the  fire,  both  empty  and  unusjed  for 
abode. 

It  is  clear,  from  the  testimony,  that  the  dwelling-house  in- 
sured by  the  defendant  was  not  occupied  as  such  at  the  time 
of  the  fire.  The  fortnightly  visits  of  the  plaintiff  and  his  wife 
to  it  were  not  the  occupation  that  is  meant  when  a  dwelling- 

•81N.  T   184. 
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house  is  spoken  of.  The  weekly  tours  of  inspection  of  the 
fanner  and  members  of  his  family  living  on  the  grounds,  and 
his  supervision  of  it  from  his  own  house,  were  more  useful, 
but  they  fell  short  of  being  occupation  of  it.  The  term  "  un- 
occupied," used  in  the  policy,  is  entitled  to  a  sense  adapted  to 
the  occasion  of  its  use,  and  the  subject-matter  to  which  it  is 
applied.  It  does  not  need  that  we  go  into  discussion  of  the 
good  reasons  for  exacting  the  condition  on  taking  a  risk  upon  a 
dwelling-house.  It  is  enough  that  the  parties  have  come  into 
that  covenant.  It  is  to  have  a  meaning  fitted  to  the  circum- 
stances in  which  it  was  made  and  to  the  subject  to  which  it  re- 
lated. We  have  already  said  enough  to  show  our  opinion 
that,  for  a  dwelling-house  to  be  in  a  state  of  occupation,  there 
must  be  in  it  the  presence  of  human  beings  as  at  their  custom- 
ary place  of  abode,  not  absolutely  and  uninterruptedly  continu- 
ous, but  that  must  be  the  place  of  usual  return  and  habitual 
stoppage.  We  think  that  a  veidict  of  a  jury  would  not  have 
been  allowed  to  stand,  that  found  that  this  dwelling-house  was 
occupied  at  the  time  of  the  fire,  within  the  terms  of  the  policy. 
But  it  is  said,  that  though  this  may  be  so  in  general,  yet 
that  the  defendant  made  its  contract  with  a  view  to  just  the 
state  of  things  that  existed  with  this  property ;  that  it  was 
chargeable  with  a  knowledge  of  the  character  and  use  of  the 
premises,  and  that  there  would  be  a  change  of  occupancy,  such 
as  in  fact  occurred.  We  cannot  yield  to  that  view.  It  may 
be  tliat  the  defendant  knew  that  it  was  but  the  place  of  sum- 
mer abode  for  the  plaintiff.  Its  contract  was  issued  in  the 
summer  when  the  property  was  in  strict  occupancy,  and  it  pro- 
vided for  the  coming  of  the  fall,  when  that  occupancy  would 
be  abandoned  or  modified  ;  for  the  policy  was  not  void  at  once 
on  a  cessation  of  occupancy.  That  cessation  must  last  for  thirty 
days,  and  be  unnotified  to  the  defendants  and  continue. there- 
after without  its  consent.  There  was  opportunity  for  the 
plaintiff  to  keep  up  that  indemnity  or  to  get  other ;  and  to  the 
defendant  to  retain  the  risk,  or  to  be  freed  from  it,  when  that 
occupancy  was  about  to  cease,  and  notice  was  given. 
Nor  are  we  able,  after  much  consideration,  to  agree  with  the 
SiOKKLS  —  Vol.  XL.  22 
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learned  General  Terra  on  the  ground  upon  which  it  put  its 
judgment.  The  condition  of  the  policy  is :  "  Or  if  the  above- 
mentioned  premises  shall  *  ^  *  become  vacant  or  unoc- 
cupied *  *  *  this  policy  shall  be  void."  As  we  have 
above  said,  there  were  several  different  kinds  and  pieces  of 
property  insured,  and,  as  was  indicated  by  the  description  of 
them,  the  whole  making  up  a  well-to-do  proprietor's  rural  es- 
tablishment The  understanding  must  have  been  that  there 
was  comprised  in  the  whole  the  buildings  on  a  farm  or  country 
seat  and  the  chattel  property  usually  kept  at  such  a  place.  The 
contention  is  that  the  words  "  above-mentioned  premises"  are 
collective  and  apply  to  all  the  property  described,  and  the 
intent  of  the  condition  is  that  if  all  of  it  should  be  left  .unoc- 
cupied, then  the  policy  should  be  void ;  but  that  one  or  seve- 
ral, or  many  of  the  buildings  might  be  unoccupied,  yet,  if  the 
rest  were  occupied,  the  condition  of  the  policy  would  bo  saved. 
To  give  this  construction  to  the  phrase  in  question,  it  would 
need  to  carry  it  through  all  the  conditions  in  the  policy,  to 
manifest  absurdity  and  to  an  inconvenient  precedent.  There 
is  a  condition  against  other  insurance,  "  on  the  property  hereby 
insured."  If  the  plaintiff  had  over-insured  his  dwelling-house, 
would  not  the  condition  have  been  broken,  as  to  that,  thongh 
he  had  not  increased  that  on  his  kitchen  detached  ?  There  is  a 
condition  against  a  change  of  title  of  the  property.  If  the 
plaintiff  had  sold  off  so  many  acres  as  would  include  the  farm- 
house, would  he  have  retained  his  insurance  on  that  building 
because  he  had  not  transferred  the  whole  premises?  The 
plaintiff  grasps  at  a  two-edged  sword,  when  he  seeks  to  make 
such  application  of  those  general  words  of  the  policy.  He  con- 
tends that  when  words  are  used  in  the  policy  referring  back  to 
the  property  described,  they  mean  to  include  the  whole  property. 
This  would  be*to  make  the  contract  of  insurance  entire  and  in- 
divisible ;  and  to  affect  all  the  property  insured  with  any  act  of 
tlie  insured,  which,  as  to  any  item  thereof,  worked  a  breach  of 
any  condition.  This  is  not  the  true,  just,  or  equitable  con- 
struction. The  clause  is  to  be  used  distributively,  and  to  be 
applied  to  each  singular  of  the  previous  description  of  the 
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property,  as  the  kind  of  that  property  and  the  nature  of  the 
use  of  it  may  demand.  It  was  upon  this  principle  that  we 
grounded  our  decision  in  Merrill  v.  Affr,  Ins,  Co.  (73  N. 
Y.  452).  There  we  said  :  "  Though  there  may  have  been  some 
conduct  of  the  insured  as  to  some  of  the  property,  not  evil  in 
itself,  but  working  a  breach  of  the  condition  in  its  letter,  the 
effect  of  that  breach  may  be  confined  to  the  insurance  upon 
that  property,  the  contract  as  to  that  be  held  to  be  avoided, 
and  as  to  the  other  subjects  held  valid."  This  was  the  con- 
verse of  the  proposition  that  we  are  now  maintaining. 

The  case  of  Brycm  v.  Peabody  Ins.  Go.  (8  W.  Va.  606) 
is  not  parallel  with  this. 

Therefore,  though  the  farm  premises  and  some  of  the  build- 
ings thereon  were  in  actual  human  occupation,  that  use  of  them 
did  not  extend  to  and  take  in  the  dwellings  burned,  so  as  to 
keep  good  the  condition  of  the  policy.  It  is  further  claimed 
that  it  was  erroneous  for  the  trial  court  to  direct  a  verdict  for 
the  defendant,  because  all  of  the  property  burned  was  not 
unoccupied.  Besides  the  dwelling-house,  there  was  lost  a  wash- 
house,  a  wood-house,  a  kitchen  and  a  privy.  ^  It  is  contended 
that  there  was  no  evidence  that  these  were  unoccupied.  The 
reasoning  is  ingenious,  but  it  is  not  convincing.  It  is  said  that 
it  does  not  appear  that  the  occupation  of  these  stnictures  was 
confined  to  the  plaintiff  or  the  members  of  his  immediate 
family  as  it  was  made  up  when  he  dwelt  upon  the  place,  and 
that  it  might  be  that  the  farmer  and  the  members  of  his  family 
might  have  used  and  occupied  them.  Now,  these  out-buildings 
were  appurtenant  to  l;he  dwelling-house ;  the  use  of  them  was 
concurrent  with  the  use  of  the  dwelling-house ;  they  were  parts 
of  the  one  domestic  establishment,  and  separated  but  forty  feet 
from  the  main  building.  It  is  too  plain  for  denial,  save  as  a 
dernier  resort^  that  the  occupancy  of  them,  in  habitual,  continu- 
ous use.for  the  purposes  for  which  they  were  built  and  to  which 
they  were  put,  began  when  that  of  the  dwelling-house  began, 
and  ended  when  that  ended. 

The  plaintiff  and  the  defendant  made  their  contract  in  such 
terms  as  it  pleased  them  both.     It  may  or  may  not  be  a  strict 
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and  rigorous  application  to  the  facts  of  the  case  of  the  condition 
that  we  have  been  considering;  but  we  cannot,  consiBtently 
with  lasting  principles  of  construction  and  interpretation,  hold 
otherwise  than  that  the  plaintiff  made  a  breach  of  a  binding 
condition,  and  must  abide  the  unfortunate  consequence. 

The  order  of  the  General  Term  should  be  reversed,  and 
judgment  absolute  rendered  in  favor  of  defendant  upon  the 
verdict,  with  costs. 

All  concur,  except  Milleb,  J.,  not  voting. 

Order  reversed  and  judgment  accordingly. 


Christian  Bernhardt,  Respondent,  v,  Hamilton  M.  Ltm- 
BURNER,  Executor,  etc..  Respondent,  Ethan  H.  Howard, 
Appellant. 

The  rule  that  where  different  portions  of  mortgaged  premises  are  success- 
ively mortgaged,  they  are  to  be  sold  on  foreclosure  of  the  mortgage 
covering  the  whole  premises  in  the  inverse  order  of  incumbrance,  is  one 
of  equity  and  yields  to  circumstances. 

In  an  action  to  foreclose  a  mortgage  upon  a  city  lot  of  one  hundred  feet 
front,  it  appeared  that  a  subsequent  mortgage  was  executed  covering  the 
whole  premises,  but  that  the  holders  released  from  its  lien  the  northerly 
forty  feet  upon  which  a  third  mortgage  was  executed.  The  mortgagor 
died  seized' of  the  whole  premises,  leaving  a  will  by  which  she  devised  the 
sixty  feet  and  the  forty  feet  separately,  in  trust  for  different  beneficiaries. 
Tha  amount  due  upon  the  three  mortgages  exceeded  the  value  of  the 
whole  lot  If  the  forty  feet  were  first  sold,  and  if  they  sold  for  full  value, 
after  payment  of  plaintiff's  mortgage,  only  sufficient  would  be  left  to  pay 
about  one-third  of  the  last  mortgage,  while  the  devisees  of  the  sixty  feet 
which  were  of  value  sufficient  to  pay  the  mortgage  thereon,  and  leave 
a  surplus  of  about  $8,000,  would  hold  the  equity  of  redemption  relieved 
of  the  lien  of  plaintiff's  mortgage.  Heldy  that  the  judgment  should 
direct  the  sale  of  the  whole  lot,  and  the  payment  of  the  mortgages,  accord- 
ing to  their  priority,  out  of  the  proceeds. 

(Argued  March  28,  1881 ;  decided  April  19,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior Court  of  the  city  of  Buffalo,  entered   upon  an   order 
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made  December  31, 1879,  aflirming  a  judgment  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

This  was  an  action  to  foreclose  a  mortgage. 

The  material  facts  are  stated  in  the  opinion. 

Shermcm  8.  Rogerd  for  appellant. 

James  C.  Beecher  for  plaintiff,  respondent.  The  order  of 
sale  being  discretionary,  it  is  not  appealable  to  this  court. 
(4  Abb.  Ct.  of  App.  Cas.  253.) 

MUo  A.  Whitffiey  for  defendant,  respondent.  Where  mort- 
gaged premises  have  been  aliened,  or  incumbered  in  par- 
cels since  the  giving  of  the  mortgage,  and  the  same  can  be 
sold  in  parcels  without  injury  to  the  interests  of  the  parties, 
such  premises  shall  be  sold  in  the  inverse  order  of  alienation. 
The  rule  is  just  as  applicable  to  a  junior  mortgage  or  judgment 
lien  as  to  an  alienation  by  deed.  {Clowes  v.  Dickinson^  & 
Johns.  Ch.  235 ;  9  Cow.  403 ;  Evertscm  v.  Booth,  19  Johns. 
486 ;  Gouvemewr  v.  Lynch,  2  Paige,  300  ;  Chuion  v.  Knapp, 
6  id.  35 ;  Crafts  v.  AspvnwaU,  2  N.  T.  289 ;  Howa/rd  Ins.  Co. 
V.  Halsey,  8  id.  271 ;  Ingalls  v.  Morga/n,  10  id.  178 ;  Oppen- 
hemh&r  v.  Walker,  3  Hun,  30;  Steere  v.  ChUd,  15  id.  511; 
Thomas  on  Mortgages,  336,  7,  8 ;  Na4;.  Sav.  B^h  v.  CressweU 
[U.  S.  Sup.  Ot],  21  Alb.  L.  J.  431.) 

Andbews,  J.  The  question  in  this  case  arises  between  sub- 
sequent mortgagees  of  different  parts  of  the  premises  embraced 
in  the  plaintiff's  mortgage,  upon  an  exception  of  the  defend- 
ant Howard,  to  the  direction  in  the  judgment  that  the  part  of 
the  premises  covered  by  his  mortgage,  should  be  first  sold. 

The  plaintiff's  mortgage  is  upon  a  lot  on  the  west  side  of 
Main  street,  in  the  city  of  Buffalo,  one  hundred  feet  front,  and 
one  hundred  and  thirty-two  feet  in  depth.  It  was  executed  by 
Harriet  C.  Lymbumer,  the  owner  of  the  premises,  September 
1,  1871,  and  was  recorded  September  2,  1871,  and  there  is 
due  thereon  $5,000,  and  interest  from   March  1,  1878.     Tlie 
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defendants,  Hamilton  M.  Lymbumer  and  George  C.  Torrey,  as 
executors,  hold  a  second  mortgage,  dated  October  1,  1872,  also 
executed  by  Harriet  M.  Lymbumer,  which  originally  covered 
the  whole  lot.  On  the  24th  of  March,  1873,  the  executors, 
upon  the  request  of  the  mortgagor,  released  the  northerly  forty 
feet  of  the  lot  from  the  lien  of  their  mortgage,  so  that,  from 
that  time,  their  mortgage  was  a  lien  only  upon  the  southerly 
sixty  feet ;  and  there  is  due  thereon  the  sum  of  $6,300,  and 
interest  from  June  20,  1877.  The  defendant  Ethan  H.  How- 
ard, is  the  assignee  of  a  mortgage  on  the  northerly  forty  feet 
of  the  lot,  executed  by  Harriet  C.  Lymbumer,  March  24, 1873, 
on  which  is  unpaid  $5,462,  and  interest  from  March  24, 1878  ; 
and  this  mortgage  is  accompanied  by  the  bond  of  the  mort- 
gagor. Mrs.  Lymburner,  the  mortgagor,  died  seized  of  the 
whole  lot  June,  1878,  and'  by  her  will  devised  the  sixty  feet 
and  the  forty  feet,  by  separate  devises,  in  trurt  for  different 
beneficiaries  named. 

It  wafl  admitted  on  the  trial,  that  the  value  of  the  sixty  feet 
covered  by  the  mortgage  to  Hamiltom  M.  Lymbumer  and 
•George  0.  Torrey  as  executors,  is  $12,000,  and  that  the  value 
of  the  forty  feet  covered  by  Howard's  mortgage,  is  $8,000,  and 
the  judge  found  that  the  value  of  the  forty  feet,  was  four- 
tenths  of  the  value  of  the  entire  premises.  The  sum  due  upon 
the  three  mortgages  exceeds  by  a  few  hundred  dollars  the  value 
of  the  whole  lot  It  is  plain  liiat  if  the  forty  feet  are  first  sold 
on  the  plaintiffs  mortgage,  and  should  sell  for  their  full  value, 
there  would  remain,  after  paying  the  plaintiff's  mortgage,  less 
than  $2,000  to  apply  upon  the  Howard  mortgage,  and  he  \^ould 
be  left  with  an  unsecured  claim  of  more  than  $4,000.  The 
devisees  of  the  sixty  feet,  would,  at  the  same  time,  as  the  result 
of  the  payment  of  tlie  plaintiff's  mortgage  out  of  the  proceeds 
of  the  sale  of  the  forty  feet,  hold  the  equity  of  redemption  in 
tlie  sixty  feet,  relieved  of  the  lien  of  the  original  mortgage, 
and  subject  only  to  the  mortgage  to  Lymbumer  and  Torrey, 
as  executors. 

This  result  would  be  manifestly  inequitable.  The  sixty  feet, 
according  to  the  admission  of  the  parties,  is  worth  several 
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thousand  dollars  more  than  the  amount  of  that  mortgage. 
Mrs.  Lymburner  was  bound  to  pay  the  Howard  mortgage  in 
full,  and  as  between  her,  and  Howard,  the  latter  had  a  clear 
equity  to  demand  that  the  sixty  feet  should  be  first  sold,  and 
her  interest  therein  exhausted,  before  resort  is  had  to  the  forty 
feet  covered  by  his  mortg^e.  Her  devisees  stand  in  her 
shoes,  and  equity  requires,  if  it  can  be  done,  that  the  value  of 
the  equity  of  redemption  in  the  sixty  feet,  over  and  above  the 
mortgage  to  Lymburner  and  Torrey,  should  be  applied  to  re- 
duce the  plaintiflPs  mortgage,  and  theroby pro  tanto  relieve  the 
forty  feet,  and  protect  the  Howard  mortgage. 

The  difficulty  is  to  work  out  this  result  without  impairing 
the  rights  of  Lymburner  and  Torrey,  whose  mortgage  is  prior  to 
the  Howard  mortgage.  The  mortgage  to  the  plaintiff  being 
upon  the  whole  lot,  and  the  mortgage  to  the  executors  being 
upon  the  sixty  feet  alone,  and  the  Howard  mortgage  being 
alone  upon  the  forty  feet,  and  subsequent  in  date,  they  are  en- 
titled, upon  the  well-settled  doctrine  of  equity,  tohavetheforty 
feet  first  sold  to  satisfy  the  plaintiff's  mortgage,  if  necessary  for 
their  protection.  The  general  rule  is  that  where  there  are  several 
successive  grantees  of  different  portions  of  mortgaged  prem- 
ises, the  land  on  foreclosure,  is  to  be  sold  in  the  in  verse  order  of 
alienation,  and  this  secures  the  equitable  rights  of  the  parties  as 
between  themselves.  The'first  grantee  of  apart  of  the  mort- 
gaged premises,  who  has  purchased  for  full  value  and  without 
any  agreement  to  assume  the  mortgage,  may  justly  claim  that  the 
burden  of  the  incumbrance  shall  be  cast  in  the  first  instance 
upon  the  remaining  lands  of  the  grantor,  and  a  second  or  other 
grantee  takes  subject  to  the  equity  of  the  prior  grantee.  The 
same  principle  is  applicable  to  the  case  of  successive  mortga- 
gees of  parts  of  mortgaged  premises,  on  a  foreclosure  of  a 
prior  mortgage  on  the  whole  property,  where  by  its  application 
the  equitable  rights  of  all  parties  will  be  secured.  {JStuyveacunt 
V,  HaU^  2  Barb.  Ch.  151.)  But  this  is  a  rule  of  equity  and 
yields  to  circumstances.  {Ouion  v.  Knapp^  6  Paige,  35 ;  Kel- 
logg V.  Rcmd^  11  id.  59.)  The  rule  is  established  to  adjust  and 
preserve  the  equitable  rights  of  claimants  holding  distinct  iu- 
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terests  in  parts  of  the  mortgaged  property,  according  to  the 
maidm  j}rior  tempore  potior  jure. 

The  application  of  the  rule  between  grairtor,  and  successive 
grantees  of  parts  of  mortgaged  premises,  if  applied  in  this 
case,  by  requiring  that  the  forty  feet  should  be  first  sold,  would 
destroy,  to  a  great  extent,  the  security  of  the  Howard  mortgage. 
If  the  protection  of  the  mortgagees  in  the  second  mortgage, 
required  that  this  course  should  be  taken,  there  would  be  no 
alternative,  and  the  rule  should  be  applied.  But  if  the  land 
can  be  sold  so  as  to  protect  both  securities,  then  equity  requires 
that  the  sale  should  be  so  made ;  or  if  they  cannot  be  protected 
in  full,  then  that  the  sale  should  be  made  so  as  to  make  the 
loss  upon  the  Howard  mortgage  as  small  as  possible,  consist- 
ently with  the  rights  of  all  parties.  The  object  of  the  rule 
adverted  to  will  then  be  attained,  although  the  rule  itself  in 
this  particular  case,  is  departed  from.  We  think  the  judgment 
in  this  case  should  direct  that  the  whole  lot  be  sold  on  the 
plaintiflPs  mortgage,  and  that  out  of  the  proceeds,  the  liens  be 
paid  according  to  their  priority. 

The  claim  of  the  counsel  for  the  defendant  Howard^  that 
the  judgment  should  direct  the  sale  in  the  first  instance  of  the 
sixty  feet,  and  that,  if  this  part  of  the  lot  should  not  bring 
enough  to  pay  the  first  and  second  mortgages,  then  that  the 
forty  feet  be  sold,  to  pay  the  deficiency,  is  impracticable.  The 
plaintiff  could  not  sell  the  forty  feet  imder  his  judgment,  after 
he  had  realized  sufiicient  from  the  sale  of  the  sixty  feet,  to  pay 
his  mortgage  and  costs.  By  selling  the  whole  property  and 
distributing  the  proceeds  as  we  have  indicated,  upon  the  con- 
ceded facts,  neither  of  the  subsequent  mortgagees  will  receive 
any  thing,  out  of  the  part  of  the  lot,  not  subject  to  the  lien  of 
his  mortgage. 

The  judgment  should  be  modified  in  accordance  with  this 
opinion,  and  also  by  striking  out  the  costs  awarded  against  the 
defendant  Howard,  in  the  court  below,  and  awarding  costs  to 
the  plaintiff  in  the  Supreme  Court,  and  in  this  court,  payable 
out  of  the  proceeds  of  sale. 

All  concur  except  Miller,  J.,  not  voting  and  Bapallo,  J., 
absent. 

Judgment  accordingly. 
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C.  died  aeized  of  certain  real  estate  which  had  been  devised  to  her  by  her 
mother,  and  leaving  a  will  bj  which  she  gave  all  her  estate,  real  and 
personal,  to  her  hosband  for  life,  remainder  to  her  son  T.  if  he  shonld 
live  ontU  he  became  of  age ;  if  he  shonld  marry  and  die  before  maturity, 
leaving  a  child  or  children,  then  such  child  or  children  to  take ;  in  case  of  his 
death  before  maturity  unmarried  and  leaving  no  child,  then  she  gave  all  the 
estate  given  toher  by  her  mother  to  her  two  sisters,  L,  (the  plaintiff)  and  £. ; 
if  either  should  die,  leaving  no  child,  the  survivor  to  take  the  whole ;  if 
■both  should  die  leaving  a  cliild  or  children,  the  share  of  each  parent  to  go 
to  her  child  or  children ;  if  either  should  die  leaving  no  child,  the  child  or 
children  of  the  one  who  died  leaving  a  child  or  children  to  take.  The 
testatrix  died  the  next  day  after  the  will  was  executed;  her  husband  died 
soon  after ;  her  son  T.  died  before  he  became  of  age,  unmarried  and  leav- 
ing no  child ;  before  his  death,  B.  (sister  of  the  testatrix)  died  leaving  no 
child,  ai^d  leaving  a  will  by  which  she  gave  all  her  estate  to  her  husband. 
Plaintiff,  after  the  death  of  T.,  contracted  to  sell  said  real  estate  to  de- 
fendant, who  refused  to  perform  because  of  defect  of  title.  In  an  action 
to  compel  performance,  held,  that  upon  the  death  of  the  testatrix  her  hus- 
band became  seized  of  an  estate  for  life,  and  her  son  of  a  vested  remain- 
der in  fee  subject  to  be  defeated  by  his  death  before  maturity ,  unmarried 
and  without  issue  ;  that  the  clauses  following  the  devise  to  him  speak  as 
of  the  date  of  such  death,  and  it  was  the  intent  in  case  of  its  happening 
that  then  an  absolute  fee  should  immediately  vest  in  the  person  or  per- 
sons indicated ;  that,  therefore,  there  was  no  unlawful  suspension  of  the 
power  of  alienation ;  that  each  of  the  sisters  took  an  estate  in  expectancy, 
t.  0.,  a  remainder  contingent  upon  the  death  of  the  son,  before  maturity, 
unmarried  and  without  a  child,  and  contingent  upon  her  surviving  him ; 
that  upon  the  death  of  E.  leaving  no  child,  her  interest  ceased,  and  the 
estate  in  expectancy  of  plaintiff  was  enlarged  so  as  to  include  the  whole, 
instead  of  a  moiety  of  the  land ;  and  upon  the  death  of  the  son  it  ripened 
into  an  absolute  fee;  and  that  plaintiff,  at  the  time  of  making  the  contract, 
owned  and  could  convey  a  perfect  title. 

It  was  claimed  that  the  will  presented  difficult  questions  of  construction, 
and  that,  therefore,  the  court  would  not  compel  specific  performance. 
Held,  untenable ;  also  that  this  was  a  matter  for  the  court  below  to  de- 
termine,  and  the  exercise  of  its  discretion  would  not  be  disturbed. 

(Argued  March  24,  1881 ;  decided  April  19,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  oounty  of  New 
SiOKBLS  —  Vol,  XL.  23 
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York,  entered  upon  an  order  made  March  1,  1880,  which 
affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a  de- 
cision of  the  court  on  trial  at  Special  Term.  (Reported  be- 
low, 9  Daly,  300.) 

This  action  was  broughtto  compel  the  specific  performance  of 
a  contract  for  the  sale  by  plaintiff  and  purchase  by  defendant  of 
certain  lands.  Defendant  refused  to  complete  the  purchase  on 
the  ground  of  defect  of  title. 

Louisa  W.  Cuming  died  seized  of  the  premises  in  question, 
they  having  been  devised  to  her  by  her  mother.  Mrs.  Cuming 
died  August  25, 1856,  leaving  a  will,  by  which  she  gave  all  her  real 
and  personal  estate  to  her  husband,  Kobert  W.  Cuming,  for  life, 
and  after  his  death,  to  her  son  Thomas  Waring,  the  will  further 
providing  as  follows :  "  If  he  should  live  until  he  is  twenty-one 
years  of  age;  or  if  he  should  marry  before  he  is  twenty-one 
years  of  age,  and  die  leaving  a  child  or  children,  then  I  give,  de- 
vise and  bequeath  the  same  to  his  child,  or  if  more  than  one,  then 
to  be  divided  equally  between  them.  If  my  son  should  die  be- 
fore he  becomes  twenty-one  years  of  age,  unmarried  and  with- 
out leaving  a  child  or  children,  and  my  husband  should  have 
departed  this  life,  then  I  give,  devise  and  bequeath  to  my  sis- 
ters, Leonora  P.  Yan  Antwerp  and  Estherina  M.  Fisher,  all 
the  estate  given  to  me  by  my  mother,  of  every  nature  and  kind, 
and  also  my  silver  and  plated  ware,  and  two  parlor  clocks,  to 
be  equally  divided  between  them ;  and  in  case  either  of  niy 
sisters  should  depart  this  life  without  leaving  a  child  or  chil- 
dren, then  the  survivor  to  take  the  whole,  or  in  case  of  the 
death  of  both  of  them,  each  leaving  a  child  or  children,  then  I 
give,  devise  and  bequeath  the  share  which  each  of  my  sisters 
would  have  been  entitled  to  if  living,  to  her  child,  or  if  more 
than  one  child,  to  her  children,  to  be  equally  divided  between 
her  children ;  or  if  either  of  my  said  sisters  should  depart  this 
life,  without  leaving  a  child  or  children,  then  I  give,  devise  and' 
bequeath  the  said  estate,  of  every  natare  and  kind,  to  the  child, 
or  if  more  than  one,  to  the  children  of  my  said  sister  who  shall 
depart  this  life  leaving  a  child  or  children ;  if  only  one,  to  take 
the  whole,  if  more  than  one,  to  be  equally  divided  between, 
them." 
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Mrs.  Cuming  died  on  the  26th  of  August,  1856,  leaving  her 
husband,  her  son  and  her  said  sisters  surviving  her.  Eobert 
W.  Cuming,  the  husband,  died  about  twelve  hours  after  his 
wife.  Estherina  M.  Fisher  afterward  married  William  R.  Mo- 
Cready,  and  died  on  December  28,  1869,  without  leaving  chil- 
dren, and  leaving  a  will  in  which  she  gave,  except  a  few  arti- 
cles of  personal  property,  all  her  real  and  personal  estate  to  her 
husband,  who  is  still  living.  Thomas  Waring  Cuming,  the 
son  of  the  testatrix,  died  in  the  year  1860,  aged  ten  years,  un- 
married and  without  issue.  Leonora  P.  Van  Antwerp  married 
John  8.  Kelso,  and  is  the  plaintiff  herein. 

G,  TiUotson  for  appellant.  The  life  estate  to  the  husband 
and  the  remainder  in  fee  to  the  son  and  the  issue  of  the  son 
are  valid  limitations.  But  the  power  to  suspend  the  alienation 
is  here  exhausted.  (2  R.  S.  [6th  ed.]  1101,  §§  14,  15,  16  ; 
Savage  v.  Bumhamy  17  N.  Y.  572.)  On  the  death  of  the 
testatrix,  subject  to  the  contingency  of  its  becoming  absolute 
in  Thomas  Warii^,  or  his  issue,  the  estate  vested  absolutely  in 
William  Van  Antwei-p,  the  son  of  Mrs.  Kelso,  subject  to  open 
and  let  in  after-bom  children  of  both  sisters.  (2  R.  8.  1102, 
§  17  ;  Woodruff  v.  Cooky  61  N.  Y.  638 ;  JUiUer  v.  JUacomby 
'  26  Wend.  229  ;  Eaiman  v.  OslorUy  4  Paige,  341-342 ;  Vwn 
Vechten  v.  Piersoriy  5  id.  512.)  Mrs.  McCready  had  an  es- 
tate in  expectancy,  which  is  descendible,  devisable  and  alien- 
able, in  the  same  manner  as  estates  in  possession.  (2  R.  8. 
1101,  §§  9,  10,  11,  12,  13  [6th  ed.]  ;  id.  1103,  §  35  ;  Moore 
V.  LiUelly  41  N.  Y.  80  ;  2  Washburn  on  Real  Property,  237.) 
Mrs.  McCready  was  a  tenant  in  common  of  one-half  of  the  es- 
tate. (2  R.  8.  1104,  §  44  [6th  ed.] ;  Moore  v.  Zyo7w,  25 
Wend.  119  ;  EveriU  v.  EveriUy  29  N.  Y.  72  ;  1  R.  8.  727,  § 
44.)  Courts  have  never  compelled  a  party  to  take  title  where 
sudi  doubtful  questions  arise  as  in  this  case.  {Pyfke  v.  Wadr 
dmgkamy  17  Eng.  L.  &  Eq.  534.) 

E.  H.  Berm  for  respondent.  The  testatrix  could  give  to  her 
husband  for  life,  and  then  to  her  son  for  life,  and  the  remainder  to 
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her  sisters,  bat  there  it  must  stop  and  the  sisters  take  in  fee.  So  far 
the  will  is  good  and  the  providons  for  a  subsequent  disposition 
are  void.  ( Wood/imff  v.  Gook^  61  N.  T.  638 ;  Ha/rrison  v. 
HcMrrUony  42  Barb.  162 ;  Savage  v.  Bumhamy  17  N.  T.  561 ; 
Post  V.  Hover,  33  id.  593;  Kane  v.  GoU,  24  Wend.  641.) 
The  estate,  as  a  joint  estate,  on  the  death  of  Thomas  W.  Cum- 
ing, would  have  vested  completely  in  the  two  sisters,  if  living, 
as  an  estate  in  fee-simple ;  they  would  have  had  a  right  by 
joining  in  a  deed  to  convey  the  entire  property.  (3  Barb.  248.) 
Or  one  alone  by  a  separate  conveyance  might  convert  the 
joint  estate  into  an  estate  in  common.  (36  Eng.  Law  &  £q. 
20;  2  Greenleafs  Cruise  on  Heal  Property,  379,  380.) 

MiLLKB,  J.  The  question  to  be  determined  in  this  case  de- 
pends upon  the  construction  to  be  placed  upon  the  will  of  Mrs. 
Cuming,  the  sister  of  the  plaintiff,  so  far  as  it  disposes  of  her 
property  upon  the  death  of  her  son.  The  will  devised  the  es- 
tate to  him  after  her  husband's  death,  and  provided  that  if  he 
died  unmarried,  without  issue,  before  he  was  twenty-one  years 
of  age,  she-  gave  and  devised  to  her  two  sisters,  Leonora  Yan 
Antwerp  and  Estherina  Fisher,  ^^  all  the  estate  given  to  me  by 
my  mother,  of  every  name,  nature  and  kind,  and  also  all  my 
silver  and  plated  ware  and  parlor  clocks,  to  be  equally  divided 
between  them."  It  further  declared  that  in  case  either  of  her 
sisters  should  die  without  leaving  a  child  or  children,  then  the 
survivor  should  take  the  whole.  If  both  died  leaving  a  child 
or  children,  then  the  share  to  which  each  of  said  sisters  would 
be  entitled,  if  living,  should  go  to  such  child  or  children,  to  be 
equally  divided  between  her  children  if  there  were  more  than 
one.  If  either  should  die  without  leaving  a  child  or  children, 
then  she  devised  '^  the  said  estate,"  to  the  child  or  children  of  the 
sister  who  died  leaving  such  child  or  children.  Upon  the  decease 
of  the  testatrix  there  is  no  question  that  the  husband  became 
seized  of  a  life  estate  in  her  estate,  and  the  son  was  seized  of 
the  remainder  which  became  vested  at  once  in  fee,  subject  to 
be  defeated  if  he  died  before  he  arrived  at  the  age  of  twenty- 
one  years,  nnmarried  and  without  issue.    (2  Washb.  253.) 


1881.]  Kelso  v.  Lobillabd.  1 81 

Opinion  of  the  Conrt,  per  Miller,  J. 

The  estate  would  then  pass  we  think  to  the  sister  who  was 
living  at  the  time  of  the  death  of  the  son  of  the  testatrix. 
After  the  provision  as  to  the  son's  death  the  word  "  then  "  is 
nsed  immediately  preceding  the  devise  to  the  two  sisters  of  the 
testatrix,  and  its  obvious  meaning  is :  at  that  time^  that  is,  at 
the  time  of  the  death  of  the  son  and  not  before  such  death. 
The  evident  intention  of  the  testatrix  was,  to  devise  the  estate 
to  her  sisters  when  this  event  happened  and  not  before,  or  in 
case  of  one  of  them  being  dead  without  issue,  to  the  survivor, 
or  in  case  of  both  or  either  dying  leaving  a  child  or  children, 
to  such  child  or  children. 

In  the  construction  to  be  placed  upon  a  devise  in  a  will,  the 
main  purpose  to  be  kept  in  view,  and  which  should  be  con- 
trolling, is  to  ascertain  the  intention  of  the  testator,  and  in  de- 
termining this,  we  are  to  consider  the  whole  instrument  and 
(he  circumstances  surrounding  the  testator  and  are  not  con- 
fined alone  to  the  clause  which  is  the  subject  of  interpretation. 
Having  this  rule  in  view,  and  it  appearing  by  the  will  itself 
that  the  testatrix  intended  to  dispose  of  the  estate  to  be  de* 
rived  from  her  mother,  it  is  a  fair  assumption  that  she  did  not 
desire  that  it  should  be  diverted  from  her  mother's  family,  or 
pass  into  the  hands  of  strangers,  and  hence  she  provided  for 
its  distribution  among  .the  child  or  children  of  one  or  both  of 
her  sisters  as  should  die  leaving  a  child  or  children.  That  she 
had  this  in  contemplation,  and  that  her  intention  was  that  the 
estate  should  not  become  vested  until  the  death  of  her  son,  is 
also  supported  by  the  circumstance  that  she  died  the  next  day 
after  the  will  was  executed,  and  that  it  was  no  doubt  made  in 
view  of  an  early  death.  It  is  unreasonable  to  suppose  and  is 
not  a  legitimate  inference  from  the  circumstances,  that  she 
would  have  made  provision  in  her  will  for  the  child  or  children 
of  one  of  her  sisters  who  was  at  the  time  unmarried,  if  she 
had  intended  that  the  survivorship  should  relate  to  the  time  of 
her  death.  The  learned  counsel  for  the  appellant  relies  es- 
pecially upon  the  case  of  Moore  v.  Lyons  (25  Wend.  119),  to 
sustain  a  different  construction.  In  that  case  the  devise  was 
of  real  estate  to  one  for  life,  and  from  and  after  her  death  to 
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her  three  daughters  or  to  the  survivor  or  survivors  of  them, 
their  heirs  or  assigns  forever,  and  it  was  held  that  the  words 
of  survivorship  referred  to  the  death  of  the  testator  and  not  to 
the  death  of  the  tenant  for  life. 

This  construction  was  placed  upon  the  devise,  because  any 
diflFerent  one  would  defeat  the  object  of  the  testator,  and  the 
case  simply  holds  that  the  words  of  survivorship  refer  to  the 
death  of  the  testator  and  not  the  tenant  for  life,  unless  a  con- 
trary intention  was  manifested.  In  the  case  at  bar  the  language 
of  the  devise  is  not  the  same  as  in  the  case  cited,  and  from  the 
circumstances  a  contrary  intention  was  manifest.  In  making 
a  testamentary  disposition  of  an  estate  derived  from  an  imme- 
diate ancestor  no  presumption  is  to  be  indulged  that  the  testa- 
tor intended  that  the  estate  should  pass  from  his  own  family 
to  strangers,  unless  the  expression  of  such  an  intention  is  clear 
and  distinct  and  no  other  construction  can  be  maintained.  This 
construction  gives  validity  and  effect  to  the  entire  clause  of  the 
will  in  question,  as  if  those  which  follow  the  devise  to  the  son 
are  interpreted  to  speak  as  of  the  date  of  his  death,  in  case  he 
should  die  before  twenty-one,  they  simply  provide  who  shall 
take  upon  the  happening  of  that  event,  and  it  was  manifestly 
intended  that  then  an  absolute  fee  should  immediately  vest  in 
the  person  or  persons  indicated  by  the  will ;  that  is,  if  the  two 
sisters  were  then  alive,  they  were  to  take ;  if  one  of  them  was 
then  dead,  leaving  a  child  or  children,  then  such  child  or  chil- 
dren should  take  the  share  the  mother  would  have  taken  had 
she  lived ;  if  one  was  then  dead,  leaving  no  child,  the  surviving 
•sister  was  to*  take  the  whole ;  if  both  the  sisters  died  before 
the  son,  and  both  left  a  child  or  children,  such  issue  would  take 
the  mother's  share ;  and  if  one  left  no  child  or  children  and  the 
other  did,  the  child  or  children  of  the  latter  should  take.  As 
the  estate  absolutely  vested  upon  the  death  of  the  son,  there 
was  no  unlawful  suspension  of  the  power  of  alienation,  and  it 
was  simply  suspend^  during  the  life-time  of  the  husband  and 
the  minority  of  the  son.  If  this  construction  is  correct,  the 
sisters  bad,  prior  to  the  death  of  the  son,  an  estate  in  expect- 
ancy or  a  remainder  contingent  upon  his  death  without  issue 
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before  he  arrived,  at  the  age  of  twenty-one  years,  and  also  con- 
tingent upon  their  surviving  him.*  And  in  case  of  the  death 
of  either  of  the  sisters  while  the  son  was  living,  as  well  as  upon 
his  arriving  at  twenty-one,  her  estate  terminated.  Upon  the 
death  of  Estherina,  having  no  child  or  children,  her  interest 
ceased  to  exist,  and  the  estate  in  expectancy  of  the  other  sister, 
the  plaintiff,  was  enlarged,  so  as  to  include  the  whole  instead 
of  a  moiety  of  the  property  in  question,  and  upon  the  death  of 
the  son  before  he  reached  the  age  of  twenty-one,  unmarried 
and  leaving  no  chUd,  this  ripened  into  an  absolute  fee,  and  at 
the  time. of  entering  into  the  contract  with  the  defendant  she 
owned  and  could  convey  a  complete  and  perfect  title.  The 
effect,  of  the  devise  really  was  that  Estherina's  right  to  the 
estate  depended  upon  her  surviving  the  son  of  the  testatrix, 
and  she  having  died  before  that  event  occurred,  the  whole 
estate  passed  to  the  surviving  sister.  The  point  taken,  that 
there  being  a  repugnancy  and  manifest  contradiction  between 
the  clause  which  provides  that  if  either  sister  dies  without  leav- 
ing children  the  survivor  shall  take  the  whole,  and  the  last 
clause,  that  in  such  case  the  children  of  the  sister  should  take 
the  whole,  is  not,  we  think,  available.  Although  the  language 
of  the  latter  clause  is  somewhat  obscure,  as  it  follows  the  clause 
providing  for  the  case  of  the  death  of  both  sisters,  leaving  issue, 
it  is  reasonable  to  assume  that  it  was  intended  to  provide  in  the 
last  clause  for  the  case  of  both  dying,  one  without  and  the  other 
leaving  issue,  in  which  latter  case  such  issue  were  to  take.  This 
construction  renders  the  whole  provision  consistent,  valid  and 
effectual ;  and  where  an  interpretation  can  fairly  be  given  to 
a  will  which  will  accomplish  such  a  result  it  should  be  adopted. 
The  question  whether  the  devise  to  the  sisters  of  the  testatrix 
may  be  regarded  as  a  joint  estate  or  as  a  devise  to  them  as  ten- 
ants in  common  is  not  material,  in  view  of  the  fact  that  under 
the  will  no  estate  became  vested  in  possession  in  either  of  them 
prior  to  the  decease  of  the  son,  upon  which  event  their  interest 
entirely  depended.  It  is  insisted  that  the  estate  being  one  in 
expectancy,  which  is  declared  by  statute  to  be  descendible, 
devisable  and  alienable,  the  same  as  estates  in  possession.  (1  R 
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S.  728,  §§  9, 10,  11, 12,  13 ;  id.  725,  §  35.)  Although  the  right 
to  the  estate  wae  postponed  to  a  f  utare  period  and  depended 
upon  a  contingency,  an  interest  was  acquired  which  was  liable 
to  be  defeated  upon  the  failure  of  the  contingency  upon  which 
it  was  to  become  vested.  The  devise  to  the  two  sisters  was  of 
a  future  estate,  where  the  person  to  whom  and  the  event  upon 
which  it  was  limited  to  take  effect  were  uncertain,  and  was 
therefore  contingent.  (§18,  E.  S.^mpra;  Moore  y.  Idtieljil 
N.  Y.  66 ;  Sherid(m  v.  House,  4  Keyes,  569 ;  Wbodgate  v. 
Fleetj  44  N.  Y.  1;  Ram  v.  Van  Orden,  84  id.  257.) 
While,  then,  the  estate  was  devisable,  the  devise  would  neces- 
sarily be  limited  to  such  an  interest  as  really  existed,  which 
was  a  future  contingent  remainder,  which,  by  reason  of  the 
death  of  Mrs.  McCready  prior  to  the  decease  of  the  testatrix's 
son,  never  became  vested  in. interest  or  possession.  As  events 
transpired  as  we  have  seen,  the  interest  which  Mrs.  McCready 
devised  to  her  husband  had  terminated  before  it  became  vested 
in  her,  and,  therefore,  he  took  nothing  by  her  will. 

The  claim  that  the  provision  as  to  survivorship  is  void  be- 
cause under  it  the  absolute  power  of  alienation  would  be  sus- 
pended for  a  longer  period  than  the  law  permits,  is  answered 
by  the  discussion  already  had. 

The  position  that  the  will  presents  difficult  questions  of  con- 
struction, and,  therefore,  the  court  will  not  compel  a  specific 
performance,  is  not  well  supported.  While  there  may  be  cases 
where*such  relief  should  be  refused,  we  think  that  this  case 
does  not  come  within  the  exception,  and  the  case  cited  by  the 
appellant's  counsel  on  this  point  is  not  analogous  and  «hoxdd 
not  control.  It  may  also  be  remarked  that  this  was  a  matter 
within  the  province  of  the  court  below  to  determine,  and  the 
exercise  of  its  discretion  in  this  respect  should  not  be  disturbed 
unless  clearly  wrong. 

No  other  point  presented  demands  comment,  Imd  the  judg- 
ment should  be  affirmed. 

All  concur ;  Finoh,  J.,  concurring  in  result 

Judgment  affirmed. 
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Thomas  Donovan,  by  Guardian,  etc,,  Appellant,  v.  William 
H.  MoAxpiN  et  al.,  Bespondents. 

One  acting  gratnitonsly  as  a  public  officer  Is  not  liable  personally  for  tbe 
negligence  of  a  person  neoessarilj  employed  in  the  execution  of  an  order 
properly  given  by  him ;  the  doctrine  of  respondeat  superior  does  not 
apply. 

Where,  therefore,  plaintiff  was  injored  by  falling  into  an  excavation  neg- 
ligently left  open  by  workmen  engaged  in  repairing  a  school  building  in 
t)ie  city  of  New  York,  who  were  employed  by  the  ward  trustees,  held^ 
that  neither  the  superintendent  of  school  buildings  norths  ward  trustees 
were  personally  liable  in  the  absence  of  evidence  of  any  personal  negli- 
gence on  their  part,  or  of  knowledge  tliat  the  workmen  had  left  the  ez-> 
cavation  open. 

(Argued  March  14, 1881 ;  decided  April  19. 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  in  favor  of  defendants, 
entered  upon  an  order  made  April  5,  1880,  which  overruled 
exceptions,  denied  a  motion  for  a  new  trial,  and  directed  judg- 
ment upon  an  order  dismissing  plaintiflPs  complaint  on  trial. 

This  action  was  brought  against  the  superintendent  of 
school  buildings  in  the  city  of  New  York  and  the  ward  trus- 
tees, to  recover  damages  for  injuries  sustained  by  plaintiff  from 
falling  into  an  opening  leading  to  the  ceUar  of  a  school  build- 
ing in  said  city,  the  grating  to  which  had  been  negligently  left 
open  by  workmen  employed  by  defendants,  the  ward  trustees, 
in  repairing  the  building. 

Further  facts  appear  in  the  opinion. 

JEdward  P.  Wilder  for  appellant.  Every  employer  is 
responsible  for  injuries  arising  from  the  negligence  of  his  serv- 
ants and  agents  in  the  scope  of  their  employment.  {Ba^sett  v. 
Fish,  75  N.  Y.  303  ;  Laws  of  1864,  chap.  555,  p.  272;  H(yoer 
V.  Baflrkhoof,  44  N.  Y.  113;  Shepherd  v.  Lincoln,  17  Wend. 
260  ;  Laws  of  1873,  ahap.  112,  §  6.)  Personal  knowledge  of 
the  dangerous  opening  or  actual  personal  participation  in  the 
n^ligence  of  their  employes  is  not  necessary  to  make  their 
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employers  liable.  {McCarthy  v.  City  qfSyracusej  46  N.  Y.  194 ; 
Mersey  Docks  Trustees  v.  CfUbs,  3  Hurlst.  &  Colt  1043 ;  75  N. 
T.  310.)  The  defendants  were  charged  by  law,  and  also  by  the 
by-laws  of  the  board  of  education,  with  the  safe-keeping  of  the 
premises  in  question,  and  with  the  duty  of  supervising  the  re- 
pairs there  in  progress.  (Chap.  386  of  1851,  §10,  subd.  2,  as 
amended  by  act  of  1864 ;  Manual  of  Bo^rd  of  Education  for 
1874,  p.  27 ;  By-laws  of  Board  of  Education,  §§  52-60, 105, 114 
of  same  Manual ;  By-laws,  §  6,  p.  79  of  Manual ;  §  29,  pp.  95-97.) 
Defendants  are  likewise  liable,  as  individuals  engaged  in  a 
joint  undertaking  or  under  the  duty  to  exercise  carefully 
a  joint  power  confided  to  them  as  such,  as  public 'officers,  such 
as  trustees  of  the  original  school  districts  of  this  State,  or  such 
as  commissioners  of  highways.   {Bassett  v.  Fish^  75  N.  Y.  311.) 

D.  J.  Deem  for  respondents.  There  is  no  personal  liability 
imposed  by  law  upon  individuals  who  hold  the  office  of  school 
trustee  of  a  ward  in  the  city  of  New  York,  for  the  negligent 
acts  of  persons  necessarily  employed  by  the  board  of  which 
they  are  members,  in  repairing  a  school  building  in  that  ward, 
in  which  negligent  acts  the  said  individuals  had  no  per- 
sonal participation  or  of  which  they  had  no  personal  knowl- 
edge. (Sub.  5,  §  10,  chap.  386,  Laws  of  1851;*  Laws  of 
1873,  chap.  112,  §  12;  Laws  of  1864,  chap.  112,  §  12;  Laws 
of  1871,  chap,  387,  sub.  7,  §  10.)  A  liability  for  the  negligent 
act  or  omission  of  the  workmen  employed  in  repairing  the 
building  can  only.be  asserted  and  enforced  against  the  indi- 
vidual who  had  the  power  to  select,  employ  and  discharge 
them.  {MaaimiUan  v.  Mayor^  68  N.  Y.  162 ;  People  ex  rd. 
CampbdlY.  ComypbeO,^  Ct  of  App.,  act  1880;  Waloott  v. 
SwampscoUj  1  Allen,  101 ;  White  v.  PhUipsion,  10  Mete. 
108 ;  Edford  v.  Jfetv  £edfordy  16  Gray,  297 ;  Oriffffs  v. 
Foote^  4  Allen,  195, 197 ;  Butt/rich  v.  Lowell^  1  id.  172 ;  KiTrv- 
hcUl  V.  Boston^  id.  417 ;  Child  v.  Boston^  4  id.  41,  52  ;  Morri- 
son V.  Lcmrenoe^  98  Mass.  219 ;  BusseU  v.  T/te  Mayor y  2  Den. 
481 ;  Fisher  v.  Boston^  104  Mass.  87 ;  Barney  v.  I/noeU^  98 
id.  570 ;  iT.  F.  cfe  BrooUyn  Saw  MiU  Co.  v.  Brooklyn^  71  N. 
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Y.  580.)  Defendants  are  placed  under  the  protection  of  the 
rule  that  public  oiBcers  are  not  held  personally  liable  for  the 
malfeasances,  or  misfeasances  of  their  employes  or  agents. 
{Hull  V.  Smithy  2  Bing.  156 ;  Harris  v.  Baker^  4  Maule  & 
Sel.  26 ;  Fmdlater  v.  *Dunc<m,  6  CI  &  Fin.  903 ;  New  Clyde 
Shipping  Go.  v.  Olyde^  Trustee^  Hay,  79  ;  14  Jur.  586 ;  Bart- 
lett  V.  Orozier^  17  Johns.  438 ;  Hoover  y.  Ba/rJchoofy  44  N.  Y. 
199 ;  Story  on  Agency,  §  321.)  The  maxim  "  respondeat  su- 
perior "  has  no  application  to  public  officers  executing  a  pub- 
lic duty  without  compensation,  who  derive  no  benefit  from 
the  acts  of  the  negligent  agent.  (Shearman  and  Bedfield  on 
Negligence,  §§  177,  180.)  In  such  case  the  remedy  of  the  in- 
jured party  is  against  the  immediate  wrong-doer  only .  (Jones 
V.  Birdy  5  B.  &  Aid.  837 ;  Nicholson  v.  Momtsey,  15  East,  384 ; 
Maximilicm  v.  Mayor j  62  N.  Y.  68:) 

Andbbws,  J.  This  action  is  brought  to  recover  for  the  same 
injury  for  which  the  action  was  brought  by  the  plaintiff  against 
the  Board  of  Education  of  the  city  of  New  York,  just  decided. 
The  defendant  Stagg  was  superintendent  of  school  buildings, 
under  the  appointment  of  the  board,  and  the  other  defendants 
were  ward  trustees  of  schools,  in  the  ward  where  the  school 
premises  were  located,  in  which  the  excavation  was,  into  which 
the  plaintiff  fell. 

The  alleged  negligence  was  the  leaving  of  this  excavation 
uncovered  and  unprotected.  The  general  facts,  and  the  pro- 
visions of  the  statutes  defining  the  powers  ^and  duties  of  the 
board  of  education,  and  of  the  ward  trustees,  in  respect  to  the 
care  and  custody  of  school  buildings  and  premises,  are  stated  in 
the  opinion  in  the  former  case. 

The  defendant  Stagg  was  appointed  superintendent  of  school 
buildings,  pursuant  to  subdivision  two  of  section  two,  chapter 
101  of  the  Laws  of  1854,  which  authorizes  the  board  of  educa- 
tion to  appoint  a  superintendent  of  school  buildings,  and  to  regu- 
late and  determine  his  powers  and  duties,  except  as  otherwise 
provided  by  the  act.  By  the  rules  of  the  board  it  was  made 
his  duty  to  examine  all  buildings  under  the  control  of  the 
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board,  in  reference  to  their  safety  and  general  condition  as  to 
repairs,  and  to  superintend  all  work  done  in  connection  there- 
with. It  was  not  claimed  on  the  trial  that  there  was  any  per- 
sonal negligence  on  the  part  of  any  of  the  defendants,  or  that 
they  had  any  knowledge  that  the  workmen  who  weret  engaged 
in  repairing  the  building,  had  removed  the  grating  which  cov- 
ered the  excavation ;  but  it  was  assumed  by  both  parties  that 
there  was  no  personal  negligence  on  the  part  of  the  defendants, 
and  that  the  actual  negligence  was  that  of  tlie  workmen,  em- 
ployed by  the  ward  trustees,  to  make  the  repairs. 

Upon  this  state  of  facts  we  think  the  complaint  was  properly 
dismissed.  The  trustees,  in  directing  the  repairs  to  be  made, 
and  in  employing  workmen  for  that  purpose,  were  acting 
within  the  scope  of  their  authority.  They  were  charged  with 
the  safe-keeping  of  the  school  property  in  their  ward,  and 
authorized  to  make  needful  repairs  within  certain  limits.  The 
employment  of  workmen  for  this  purpose,  was  necessary, 
and  if  they  employed  competent  men,  and  exercised  reason- 
able supervision  over  the  work,  their  whole  duty  as  public 
oflBcers  was  discharged.  They  were  acting  as  gratuitous 
agents  of  the  public,  and  it  could  not  be  expected  that  they 
should  be  personally  present  at  all  times  during  the  progress 
of  the  work,  to  supervise  the  conduct  of  the  workmen. 
It  was  said  by  Best,  C.  J.,  in  SM  v.  Smith  (2  Bing.  156), 
that  no  action  can  be  maintained  against  a  man  acting  gratui- 
tously for  the  public,  for  the  consequences  of  any  act  which  he 
was  authorized  to  do,  .and  which,  so  far  as  he  is  concerned,  is 
done  with  care  and  attention,  and  that  such  a  person  is  not  an- 
swerable for  the  negligent  execution  of  an  order  properly 
given;  and  it  was  said  by  Nelson,  0.  J.,  in  Bailey  y.  The 
Mayor  (3  Hill,  538),  that  if  a  public  officer,  authorize  the  doing 
of  an  act  not  within  the  scope  of  his  authority,  or  if  he  be  guilty 
of  negligence  in  the  discharge  of  duties  to  be  performed  by 
himself,  he  will  be  held  responsible ;  but  not  for  the  miscon- 
duct or  malfeasance  of  such  persons  ae  he  is  obliged  to  employ. 

In  this  case  it  must  be  assumed,  that  the  defendants  were 
not  chargeable  with  personal  negligence,  and  they  omitted  no 
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duty  imposed  upon  them  by  law.  It  would  be  equally  opposed 
to  justice,  and  sound  public  policy,  to  make  them  answerable 
for  the  negligence  of  the  workmen.  They  were  acting  as 
public  ofiScers,  and  in  respect  to  the  acts  of  persons  neces- 
sarily employed  by  them,  the  doctrine  of  respondeoit  superior 
has  no  application.     (Story  on  Agency,  §  321.) 

The  judgment  should  be  afSrmed. 

All  concur. 

Judgment  affirmed. 


The  Ohemioal  .  National  Bank  of  Nbw  Yobx,  Eespondent,    iw  _aoo 
V.  Jettb  Eohnbb  et  aL,  Administrators,  etc..  Appellants. 

It  is  not  essential  that  a  oompromijse  agreement  should  be  in  writing; 
each  creditor  ma/  make  a  separate  parol  agreement  for  the  parpoee  of 
carrying  the  compromise  into  effect,  and  after  the  agreement  is  once 
made  no  creditor  can  withdraw  without  the  consent  of  the  debtor. 

E.,  defendant's  intestate,  being  Indebted  to  plaintiff  and  to  two  other  banks, 
proposed  a  compromise,  by  paying  or  securing  a  percentage,  which  one 
or  both  of  the  other  banks  agreed  to  accept  if  plaintiff  would.  E.  pro- 
posed to  plaintiffs  cashier  to  secure  the  specified  percentage  on  its  claim 
bj  a  note  with  G.  as  indorser.  The  cashier  thereupon,  after  consultation 
with  plaintiffs  president,  and  at  the  request  of  K.'s  agent,  wrote  to  one 
of  the  other  banks,  using  paper  with  the  bank  heading  and  signing  as 
cashier,  to  the  effect  that  plaintiff  proposed  to  take  K.'s  note,  indorsed  by 
G.,  for  the  percentage,  and  to  discharge  E.  in  full  on  payment  thereof. 
Soon  after  writing,  the  cashier  informed  the  president  and  thoy  con- 
cluded not  to  compromise.  When,  therefore,  the  Indorsed  note  was 
tendered  the  cashier  refused  to  accept  it  and  repudiated  the  agreement ; 
before  this  was  made  known  to  E.  he  had  settled  with  the  other  banks  on 
the  terms  proposed,  and  had  been  discharged.  It  did  not  appear  that  he 
owed^any  other  debts.  E.  afterward  tendered  a  certified  check  for  the 
amount  of  the  compromise.  The  president  and  cashier  were  the  active 
managers  of  plaintiflf  s  bank.  The  compromise  was  not  repudiated  on  the 
ground  of  want  of  authority  of  the  cashier,  and  no  proof  was  g^yen  that 
he  acted  without  authority.  Compromises  were  of  common  occurrence 
in  said  bank.  In  an  action  upon  the  original  indebtedness,  hM,  that  the 
authority  of  the  cashier  to  act  was,  under  the  cireumstancee,  to  be  pre- 
sumed ;  that  the  agreement  made  was  a  valid  composition  agreement, 
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and  after  performance  by  the  other  creditors  it  was  too  late  for  plaintiff 
to  recede. 

It  seema  that  had  there  been  proof  that  the  cashier  exceeded  his  authorit/ 
the  question  would  have  been  different. 

The  note  and  certified  check  after  tender  and  refusal  were  destroyed. 
Mddt  that  plaintiflf  having  refused  to  accept  performaiioe  could  not  allege 
non-performance  ;  that  the  tender  was  sufficient  to  defeat  a  suit  on  the 
original  indebtedness,  and,  after  refusal  plaintiflf  could  only  put  K.  in  de- 
fault by  demanding  the  indorsed  note  as  agreed,  or  the  percentage  in 
money . 

It  aeems  that  had  a  suit  been  commenced  on  the  composition  agreement,  a 
claim  that  the  tender  should  have  been  kept  good  would  have  been  a 
good  answer  to  a  defense  based  upon  the  tender. 

Also  held,  that  plaintiff  was  not  entitled  to  recover  the  percentage  of  its 
claim  so  agreed  upon,  as  the  action  was  based  solely  upon  the  original 
indebtedness. 

(Argued  March  24, 188t :  decided  April  19, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Cbnrt  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York,  re- 
versing a  judgment  in  favor  of  defendants,  entered  upon  the 
report  of  a  referee.    (Reported  below,  8  Daly,  530.) 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

£.  F.  Wa/tson  for  appellants.  One  of  several  creditor^, 
who  have  agreed  to  the  terms  of  the  composition,  cannot,  by 
refusing  to  perform  on  his  part,  annul  the  composition  or  re- 
vive the  original  debtj  so  far  as  he  is  concerned.  (^Rena/rd  v. 
FuOer^  4  Bosw.  107 ;  Hall  v.  MerriU^  5'  id.  266 ;  Fellows  v. 
Stevens,  24  Wend.  294;  Heaehcotev.  Orooksh/mk,  2T.  R.  24.) 
Tender  of  the  indorsed  note  to  plaintiff,  pursuant  to  the  agree- 
ment, barred  an  action  for  the  original  indebtedness  of  Koh- 
ner. {Lamb  V.  iMhrojp,  13  Wend.  95  ;  Fellows  v.  Stevens,  24 
id.  299 ;  BrooUyn  Bk,  v.  De  Oraw,  23id.  342  '^Heastman  v. 
Miller,  35  Sup.  Ct.  29 ;  Billings  v.  Vanderleck,  23  Barb.  554.) 
Upon  the  tender  the  title  to  the  indorsed  note  passed  to  plaintiff, 
and  as  defendant's  intestate,  on  the  refusal  to  accept,  did  not 
abandon  it  to  plaintiff,  but  kept  it  and  took  it  away  with  him, 
he  thereby  became  bailee  of  the  note  for  the  plaintiff.    (2 
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Kent's  Com.  508 ;  Yale  v.  Snyder,  24  Wend.  273.)  An  ac- 
cord nnperformed  consisting  of  mutual  promises,  and  they  hav- 
ing a  new  consideration,  is  binding  upon  the  parties,  and  an 
action  will  lie  for  the  breach  of  it.  (2  Pars,  on  Cont.  95 ;  3 
Bam.  &  Ad.  701 ;  1  Chitt/s  PI.  296;  Storj  on  Contracts,  § 
982  ;  Com.  Dig,,  Accord.  B.  1-4 ;  Billmgs  v.  Vanderbeck,  23 
Barb.  546.)  When  an  officer  does  an  act  which  is  within  the 
general  scope  of  his  powers,  although  circumstances  may  exist 
which,  under  the  particular  act,  is  a  violation  of  his  duty,  the 
corporation  is,  nevertheless,  bound  by  his  act  as  to  persons  deal- 
ing in  ignorance  of  those  circumstances,  and  is  responsible  to 
innocent  third  parties,  who  have  sustained  damages  occasioned 
by  such  act.  (Booth  v.  Farmers  cfe  Mechs^  N.  Bh,j  50  N.  Y. 
400;  Bh.  of  Vergennes  y. -Warren,  7. Hill,  91;  Angell  & 
Ames  on  Corporations,  citing  Payne  v.  Commercial  BTc,  of 
^atckezy  6  Sm.  &  Marsh.  [Miss.]  24 ;  Iloyt  v.  Thompson^ 8  Mceo- 
utar,  19  N.  Y.  207 ;  Fa/rmers  cfe  Citizen^  BJc.  v.  Sherman,  6 
Bosw.  181.)  Tkis  is  a  plain  case  of  estoppel  in  pais,  {Bowen 
v.Bowen,  30  N.  Y.  519,  541 ;  Continental  Nat  Bh.  v.  Nat. 
Bh  of  Commonwealth,  50  id.  575  ;  Manuf  cfe  Traders'^  Bk. 
V.  Hazard,  30  id.  226  ;  Blair  v.  Wait,  69  id.  113 ;  Morse  on 
Banks  and  Banking,  143,  148,  160,  161,  11T',Eastmmh  v.  Coos 
Bank,  1  K".  H.  23 ;  Bridenieck&r  v.  I/mell,  32  Barb.  9 ;  Bk. 
of  Penn.  v.  Reid^  1  Watts  &  S.  101 ;  Booth  v.  Fa/rmera  <& 
Mechanics'  Nat.  Bh,  50  N.  Y.  397 ;  New  Hope  <&  Del.  Bridge 
Co.  v.  Phomix  Bh,  3  Comst.  166;  Bramxih  Bh  v,  Steele,  10 
Ala.  915.) 

Charles  Jones  for  respondent.-  An  agreement  by  way  of 
accord  executory,  to  be  performed  at  a  future  day,  is  no  bar  to 
an  action  unless  performance  is  executed.  {Heathcote  v. 
Cruikshank,  4  T.  E.  24 ;  Tiit(m  v.  OUott,  16  Barb.  598 ;  Dob- 
son  V.  Arnold,  10  How.  Pr.  528.)  The  tender  proved  in  this 
case  cannot  be  regarded  as  equivalent  to  performance.  {Brook- 
lyn V.  De  Qra/a,  23  Wend.  342 ;  Warling  v.  Wilcox,  2  Ililt. 
118 ;  Graham's  Pr.  541 ;  3  Chitty's  PI.  922^3  [Plea  of  tender] ; 
Roosevelt  v.  BvWs  Head  Bh,  45  Barb.  579 ;  Simpson  v. 
French,  25  How.  Pr.  464 ;  Gale  v.  Suydam,  24  Wend.  271.) 
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Eabl,  J.  This  action  was  brought  upon  four  promissory 
notes,  amounting  in  the  aggregate  to  over  $15,000,  made  by 
Griffith  and  Prentiss  and  indorsed  by  Joseph  Kohner,  defend- 
ants' intestate..  The  defendants  set  up  as  a  defense  a  compo- 
sition agreement.  The  referee  sustained  the  defense  and 
ordered  judgment  for  the  defendants.  Upon  appeal  by  the 
plaintiif  to  the  General  Term,  that  judgment  was  reyersed  upon 
the  ground  that  the  agreement  was  made  by  plaintiff's  cashier, 
without  its  authority,  and,  therefore,  was  not  binding  upon  it. 
It  appears  that  beside  the  notes  held  by  the  plaintiff,  the 
same  parties  were  indebted  upon  notes  held  by  the  Central 
National  Bank  and  the  Bank  of  New  York,  .and  that  Kohner 
was  desirous  of  compromising  his  liability  to  the  three  banks 
by  paying  or  securing  twenty-five  per  cent  of  the  indebtedness^ 
and  that  one  or  both  of  the  other  banks  agreed  to  accept  the 
twenty-five  per  cent  if  the  plaintiff  would.  In  November, 
1873,  the  notes  held  by  the  several  banks  being  all  over  due, 
Griffith,  one  of  the  makers,  on  behalf  of  Kohner,  went  to 
plaintiff's  bank  and  opened  a  negotiation  with  its  cashier  to 
effect  the  compromise,  and  there  proposed  to  such  cashier  to 
secure  twenty-five  per  cent  of  the  indebtedness  due  his  bank 
upon  the  four  notes  in  suit,  by  giving  the  note  of  Eohner  for 
the  amount,  indorsed  by  one  Goldsmith,  payable  in  six  months. 
The  cashier  consulted  with  the  president,  and  had  several  in- 
terviews with  Griffith  upon  the  subject,  and  finally,  at  the  re- 
quest of  Griffith,  he  addressed  to  the  president  of  the  Bank  of 
New  York,  knowing  that  it  was  intended  to  induce  him  to  en- 
ter into  the  compromise,  the  following  letter: 

"  Ohkmioal  National  Bane,  New  Yoek,  ) 
November  14, 1873.  J 

"  John  Q.  Jones,  President. 
"  Geo.  G.  Willl^ms,  Cashier. 
'*  0.  P.  Lbvekioh,  Esq. : 

"Deab  Sir — At  the  request  of  Mr.  Griffith,  I  beg  to  say 
that  we  propose  to  take  the  notes  of  Joseph  Kohner,  indorsed 
by  J.  A.  Goldsmith,  for  twenty-five  cents  on  the  dollar  of 
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his  indebtedness  to  ns  and  discharge  him  in  full  when  the 
notes  are  paid,  holding,  of  course,  Griffith  and  P.  for  the  bal- 
ance. "  Very  respectfully, 

"  G.  G.  WILLIAMS,  Cashier.'' 

Soon  after  the  writing  of  this  letter,  Williams  informed 
Jones,  the  president,  of  it,  and  they  discussed  the  bearings  of 
the  proposed  compromise  upon  a  suit  then  pending  against  the 
bank,  and  the  president  then  stated  to  the  cashier  that  in  ref- 
erence to  that  suit  the  proposed  compromise  was  not  wise  and 
that  they  had  better  not  yet  settle  with  Kohner,  and  thereafter, 
when  the  note  of  Kohner,  indorsed  by  Goldsmith,  was  ten- 
dered, the  cashier  refused  to  accept  it  and  repudiated  the  com- 
promise. It  appears  that  the  president  and  cashier  were  the 
active  managers  of  the  bank ;  all  these  transactions  took  place 
in  the  bank  of  the  plaintiff,  and  there  was  no  evidence  show- 
ing, or  tending  to  show,  that  the  cashier  was  not  authorized  to 
make  the  compromise,  and  the  compromise  was  never,  at  any 
stage  of  the  transactions,  repudiated  on  the  ground  that  the 
cashier  entered  into  it  without  authority.  The  cashier  and 
the  president  were  both  sworn  for  the  plaintiff  upon  the  trial, 
and  they  gave  no  evidence  showing,  or  tending  to  show,  that 
the  cashier  acted  without  authority  in  making  the  composition 
agreement.  Under  all  the  circumstances  we  think  it  must  be 
presumed  that  he  had  such  authority,  either  by  usage  known 
to  the  directors  of  the  bank,  or  by  some  general  by-law  or 
resolution  of  the  board  of  directors.  {Bank  of  Vergennes  v. 
Warren^  7  Hill,  91.)  It  was  proved  that  compromises  were 
matters  of  common  occurrence  in  plaintiffs  bank,  and  it  can- 
not be  presumed  that  this  compromise,  made  by  the  cashier 
after  consultation  with  the  president,  was  made  without  au- 
thority, nor  can  it  be  presumed  that  in  an  ordinary  matter  of 
this  kind  the  formal  sanction  of  the  board  of  directors  was 
necessary.  If  the  plaintiff  had  proved  affirmatively  that  the 
cashier  had  transcended  his  authority,  a  different  question 
would  have  been  presented  for  our  consideration.  In  The 
Bank  of  Vergennes  v.  Wa/rreriy  it  was  held,  that  where  the 
SicKELS  — Vol.  XL.        25 
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caahier  of  a  bank  assigns  a  certificate  of  sale  owned  by  it, 
affixing  the  corporate  seal  to  the  assignment,  his  authority  to 
do  so  will  be  presumed  until  the  contrary  appears ;  and  that 
the  presumption  of  authority  on  the  part  of  the  cashier  will 
not  be  overcome  by  evidence  that  the  board  of  directors  had 
passed  no  resolution  on  the  subject. 

We  cannot  see,  therefore,  that  the  referee  erred  in  holding 
that  this  composition  agreement  was  made  by  the  bank. 

It  is  scarcely  disputed  that  the  agreement  made  was  a  valid 
composition  agreement.  Kohner  was  liable  to  the  three  banks, 
and  it  does  not  appear  that  he  was  otherwise  indebted.  He 
proposed  to  compromise  all  of  these  liabilities,  and  it  was  so 
understood  by  each  of  the  banks.  It  was  not  necessary  that 
the  composition  agreement  should  be  in  writing.  If  in  writ- 
ing, each  bank  could  have  executed  a  separate  instrument. 
Being  by  parol,  each  bank  could  make  a  separate  parol  agree- 
ment for  the  purpose  of  carrying  into  effect  the  compromise. 
After  the  agreement  was  once  made,  neither  party  could  with- 
draw from  it  without  the  consent  of  the  debtor.  Here,  before 
Kohner  knew  that  the  plaintiff  repudiated  the  compromise 
agreement,  he  paid  the  twenty-five  per  cent  to  the  Central 
Bank,  and  gave  his  note,  indorsed  by  Goldsmith,  to  the  Bank 
of  New  York,  and  was  discharged  by  those  banks.  After 
that,  certainly,  it  was  too  late  for  the  plaintiff  to  recede  from 
its  agreement.  {Fellows  v.  Stevens^  24  Wend.  294 ;  WiUiama 
f.  Carrington^  1  Hilt.  515  ;  Smythe  v.  GraydorVy  29  How.  Pr. 
11 ;  Renanrd  v.  TuUer^  4  Bosw.  107 ;  Hall  v.  Merrill^  5  id. 
266 ;  Sorstmcm  v.  Miller^  35  N.  T.  Supr.  0. 29  ;  Oood  v.  CJiees- 
maiiy  2.  Bam.  &  Adol.  328/,  Boyd  v.  Sind,  40  Eng.  L.  and 
Eq.  428.) 

The  plaintiff  claimed  upon  the  trial,  and  gave  evidence 
tending  to  show,  that  the  next  day  after  the  writing  of  the 
letter  above  set  out,  it  notified  the  president  of  the  Bank  of 
New  York  that  it  had  repudiated  the  compromise  agreement, 
and  that  it  should  not  rely  upon  the  letter ;  but  the  referee 
found  that  no  such  notification  had  been  given.  This  case, 
therefore,  must  stand  as  if  there  had  been  no  repudiation  of 
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the  compromise  agreement  nntil  Kohner  tendered  performance 
thereof.  There  was,  therefore,  no  error  by  the  referee  in  hold- 
ing that  the  plaintiff  had  entered  into  a  valid  compromise 
agreement. 

But  the  claim  is  made,  on  the  part  of  the  bank,  that  the 
compromise  agreement  was  not  performed  as  to  it,  and  hence 
that  it  had  a  right  to  sne  upon  the  original  indebtedness.  Kohner 
in  the  first  place,  tendered  to  the  bank  a  note  indorsed  by  Gold- 
smith, as  required  by  the  agreement,  and  it  refused  to  receive 
it.  Kohner  then  tendered  to  the  bank  a  certified  check  for  the 
twenty-five  per  cent,  and  that  was  also  refused,  but  not  upon 
the  ground  that  it  was  not  money.  Both  refusals  were  upon 
the  ground  that  there  was  an  action  pending  against  the  plaint- 
iff which  might  be  affected  by  the  compromise.  Having  thus 
repudiated  the  compromise,  and  refused  to  accept  performance 
thereof,  the  plaintiff  cannot  now  allege  non-performance  for 
the  purpose  of  depriving  defendants  of  their  defense  to  this 
action.  After  such  refusals,  the  plaintiff  could  put  Kohner  in 
default  only  by  demanding  of  him  the  indorsed  note,  as 
a^^ed,  or  the  twenty -five  per  cent  in  money.  Such  tender 
of  performance  was  sufficient  to  defeat  any  suit  upon  the  orig- 
inal indebtedness.  (Fellows  v.  Stevens^  supra ;  Reay  v. 
White,  1  Oromp.  &  M.  748.) 

It  appeared,  however,  that  after  the  plaintiff  had  refused  to 
accept  the  note  and  the  certified  check.  Goldsmith  destroyed 
them.  Whether  such  destruction  was  before  or  after  the  com- 
mencement of  this  action  does  not  appear.  The  learned  coun- 
sel for  the  plaintiff  now  claims  that  the  tender  was  unavailing, 
because  it  was  not  kept  good.  If  a  suit  had  been  brought 
upon  the  composition  agreement,  a  claim  that  the  tender 
should  have  been  kept  good  would  probably  have  been  a  good 
answer  to  a  defense  based  upon  such  tender,  but  the  destruction 
of  the  note  and  check  did  not  destroy  the  composition  agree- 
ment. That  remained  in  force  until  Kohner  was  in  some  way 
put  in  default.  Until  such  default  no  action  could  be  main- 
tained upon  the  original  indebtedness.     The  composition  agree- 
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ment  and  tender  of  performance  thereof,  on  the  part  of  Koh- 
ner,  is  a  defense  to  saoh  action. 

The  further  claim  is  made,  on  the  part  of  the  plaintiff,  that 
it  should  have  recovered  in  this  action,  at  le^st,  the  twenty-five 
per  cent  of  its  claims.  After  the  composition  agreement  was 
made,  and  so  long  as  it  remained  in  force,  it  was  a  substitution 
for  and  took  the  place  of  the  original  indebtedness,  and  the 
only  claim  plaintiif  thereafter  liad  against  Eohner  was  upon 
the  composition  agreement.  It  had  no  cause  of  action  upon 
the  original  indebtedness,  and  it  could,  therefore,  recover 
nothing  in  this  action,  which  was  based  solely  upon  that  in< 
debtedness. 

We  are,  therefore,  of  opinion  that  the  learned  General  Term 
erred  and  that  its  order  should  be  reversed,  and  the  judgment 
entered  upon  the  report  of  the  referee  affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


gg         196' 

77  AD»293|   Maby  J.  Fredenbuegh,  Respondent,  v.  Russell  B.  BroDLB- 
coM  et  al..  Executors,  etc.,  Appellants. 

Upon  a  reference,  under  the  statate,  of  a  disputed  claim  against  an 
estate  the  referee  sustained' the  claim.  His  report  was  set  aside  by  the 
Special  Term,  but  on  appeal  to  the  General  Term  the  order  of  Special 
Term  was  reversed  and  judgment  ordered  for  the  claimant  on  the  re- 
port, hM,  that  the  judgment  was  appealable  to  this  court ;  but  that 
only  the  questions  of  law  raised  by  the  exceptions  could  be  here  con- 
sidered ;  that,  BO  far  as  the  order  of  the  Special  Term  was  based  upon  its 
view  of  the  facts,  this  court  was  to  be  governed  by  the  findings  of  the 
referee,  where  there  was  any  eyidence  to  sustain  them. 

Plaintiffs  claim  was  for  *'  services  as  nurse,  domestic  and  housekeeper." 
She  was  in  the  employ  of  S.,  defendant's  testator,  as  a  servant  receiving 
weekly  wages.  In  addition  to  her  other  duties,  she  assisted  in  taking 
care  of  A.,  an  invalid  son  of  S.  She  claimed,  and  the  referee  found,  that 
S.  promised  and  agreed  to  pay  her  in  addition  to  her  weekly  wages  the 
sum  of  $1,000,  if  she  would  stay  and  take  care  of  A.  until  his  death, 
which  she  did.  A.  died  in  1872.  The  referee  also  found  that  S.  made  his 
will  in  June,  1876,  by  which  he  gave  to  his  executors  $1,000,  in  trust,  to 
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pay  the  interest  to  plaintiff  daring  lier  life  ;  she  left  Ms  employ  in  April, 
1878 ;  he  died  in  August,  1878.  The  executors  denied  the  promise  and 
claimed  that  the  real  understanding  w<ls  that  plaintiff  should  be  compen- 
sated for  her  services  by  a  provision  in  the  will  of  S.,  and  evidence  was 
given  tending  to  sustain  their  position.  Upon  the  trial,  one  B.,  who 
drew  the  will,  as  a  witness  for  defendant,  testified  that  he  often  talked 
with  plaintiff,  both  before  and  after  the  will  was  made.  He  was  then 
asked  whether  he  ever  heard  of  her  making  any  claim  for  the  $1,000  of 
the  testator  during  his  life-time,  or  heard  her  express  any  dissent  from 
the  provision  made  in  the  will.  He  answered  in  the  negative.  This  an- 
swer was  subsequently,  on  motion  of  plaintiff,  stricken  out.  Another  wit- 
ness testified  thiit  plaintiff,  after  the  will  was  made,  said  she  was  to  have 
the  use  of  $1,000;  that  witness  stated  she  thought  this  was  more  than  the 
testator  intended,  and  would  make  trouble,  and  that  plaintiff  replied : 
"  She  thought  she  ought  to  have  it."  The  witness  was  then  asked,  if 
plaintiff  said  any  thing  as  to  what  this  was  given  to  her  for;  this  was  ob- 
jected to  and  objection  overruled.  The  answer  was  that  plaintiff  stated  it 
was  because  she  had  stayed  and  helped  in  times  of  need,  during  sickness. 
This  answer  was,  on  motion,  stricken  out.  Held,  error ;  that  the  answers 
stricken  out  bore  le^timately  upon  the  controverted  question  as  to  the 
making  of  the  alleged  contract 

(Argued  January  25, 1881 ,  decided  April  26,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  January  6,  ISSO,  reversing  an  order  of  Special 
Term  which  set  aside  the  report  of  a  referee,  and  directed  a 
new  trial,  and  confirming  said  report,  and  directing  judgment 
tliereon. 

The  natu"^  of  the  reference  and  the  material  facts  appear  in 
the  opinion. 

Wayland  K  Ford  for  appellant.  The  referee  erred  in 
striking  out  declarations  of  the  plaintiff  tending  to  show  that, 
by  contract  and  arrangement  with  the  testator,  the  legacy  was 
to  compensate  for  the  same  services  for  which  she  now  claims 
payment.  {PaMerson  v.  PaMerson^  13  Johns.  379  ;  Qtcacken- 
hush  V.  Ehle^  5  Barb.  469 ;  Robinson  v.  Raynar^  28  N.  Y. 
494;  Reynolds  Y.  Robimon,  64  id.  589;  32  Alb.  L.  J.  895; 
Cfumiberlaine  v.  Ghamberlaine^  2  Freeman's  Ch.  34,  A.  D. 
1676 ;  Drakef(yrd  v.  WUks,  3  Atkyns,  535  ;  Case  197, 1747 ; 
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Oldham  V.  Litchjieldy  2  Vern.  596 ;  Beech  v.  Kennigate^  Am- 
bler, 67;  Barrow  v.  Grenage^  3  Ves.  Jr.  151 ;  Byron  v.  Guil- 
fordy  4  id.  6 ;  Chester  v.  UrwicJcj  23  Beav.  411 ;  Strickland 
V.  Aldrid^ey  9  Ves.  Jr.  519 ;  Alderaon  v.  Maddiaoih^  Eng.  H. 
Ct.  of  Jus.,  June  2, 1880;  43  L.  T.  [N.  S.]  849 ;  23  Alb.  L. 
J.  6 ;  WiUiama  v.  Oary,  8  Cow.  246 ;  4  Wend.  446 ;  Clark 
V.  Boga/rdus^  2  Edw.  Ch,  387.)  This  is  a  special  proceeding, 
and  the  representatives  of  the  estate  can  prove  any  defense 
they  have  without  pleading  it.  {Roe  v.  Boyle j  N.  Y.  Ct.  of 
App.,  22  Alb.  L.  J.  173.)  Where  a  debt  is,  by  agreement, 
to  be  paid  by  testamentary  provision,  and  the  provision  by 
will  only  pays  a  part,  recovery  can  only  be  had  for  the  bal- 
ance. {Reynolds  v.  Robinson,  64  N.  Y.  589 ;  22  Alb.  L.  J. 
396.)  From  the  settlement  and  the  acquittance,  which  was 
the  voluntary  act  of  the  plaintiff,  an  absolute  presumption 
arises  that  th^  plaintiff  had  been  paid  and  satisfied  for  the  serv- 
ices of  all  previous  years.  (Coke  upon  Lyttleton,  873,  A ;  Pal- 
mer  v.  StaMck,  Siderfin,  44 ;  Pennanfs  Case,  Part  3  Coke's, 
65;  Decker  v.  Livingston,  15  Johns.  479;  PaMerson  v. 
aUara,  2  E.  D.  Smith,  56 ;  Sperry  v.  MUler,  16  K  Y.  414; 
BenneU  v.  Bucham,,  76  id.  386 ;  Phelps  v.  Visch^er,  50  id. 
69.) 

Watson  M.  Sogers  for  respondent.  The  will  providing  for 
payment  of  debts  rebuts  any  presumption  that  might  otherwise 
have  arisen  that  the  legacy  was  intended  as  payment.  {Fort 
V.  Ooodingy  9  Barb.  371.)  The  legacy  being  less  valuable  than 
the  debt  no  presumption  arises  that  it  was  payment.  (2  Story's 
Eq.,  §§  1119—1123;  PhiUips  v.  McCmtihs,  53  N.  Y.  494; 
Williams  on  Executors,  1113.)  Parol  evidence  is  only  admis- 
sible to  rebut  a  presumption  arising  by  legal  construction 
against  the  terms  of  the  will.  (3  Greenleaf  s  Ev.,  §§  366-7 ; 
Man  V.  Man,  14  Johns.  1  ;  2  Williams  on  Executors,  4.) 
Parol  evidence  of  the  admissions  of  a  party  are  competent  evi- 
dence only  when  parol  evidence  of  the  fact  sought  to  be  shown 
by  such  admissions  would  be  competent.  {Shennam,  v.  The 
People,  13  Hun,  575-7.)    A  will  cannot  be  corrected  becaufle 
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the  testator  misapprehended  its  effect.  (2  Story's  Eq.,  §  1531 ; 
Arthur  V.  Arthv/r^  10  Barb;  9-16.)  Plaintiff  had  earned  $1,000, 
and  no  agreement  to  accept  a  lesser  smn,  or  a  testamentary  provis- 
ion less  vaulable,  could  operate  as  payment.  (2  Bouv.  Diet.  311 ; 
Bragg  v.  Pierce^  53  Me.  65 ;  Bank  v.  DeGrauw^  23  Wend. 
842;  Hawley  v.  Foote^  19  id.  516 ;  Tiltxm,  v.  Alcott^  16  Barb. 
568 ;  Pamaerbevter  v.  Wydell,  21  Hun,  161 ;  Redfidd  v.  Hol- 
land Purchase  Ins.  Co,y  56  N.  Y.  354.)  If  the  evidence 
could  not  have  supported  the  defense  it  was  not  error  to  strike 
it  out.  {People  v.  Gonzalez^  35  N.  Y.  40 ;  Vanderwort  v. 
Oovld^  36  id.  644.)  A  receipt  of  a  particular  sum  not  "  in 
full ''  will  not  support  a  plea  of  accord  and  satisfaction.  {Mc- 
CuUen  v.  HaH^  3  Dev.  [N.  C]  L.  219.)  At  most,  the  con- 
versation sworn  to  by  defendants'  witness  Snell  was  a  declara- 
tion in  behalf  of  testator's  estate,  and  could  not  operate  as 
proof  of  any  thing  in  favor  of  the  estate.  {PhiUipa  v.  Mo- 
Camhs,  53  N.  Y.  496 ;  WeOer  v.  WeUer,  4  Hun,  197.)  Evi- 
dence that  plaintiff,  in  April,  1878,  admitted  she  had  "settled" 
with  the  testator  for  all  matters  outside  the  weekly  wages, 
furnished  no  evidence  of  payment.  {Port  v.  Gooding,  9  Barb. 
371,  377.)  Plaintiff  was  entitled  to  interest.  {Mercer  v. 
Vosey  67  N.  Y.  56 ;  Rarwood  v.  Lauremore,  50  Md.  414 ; 
Durming  v.  Swarts,  9  How.  Pr.  434 ;  Woodin  v.  Bagley,  13 
Wend.  453 ;  Harrison  v.  AUdn,  3  Bing.  4 ;  Gansvoort  v. 
NeUon,  6  Hill,  389 ;  Smith  v.  Velie,  60  N.  Y.  106.) 

Rapallo,  J.  The  respondent  presented  to  the  appellants,  as 
executors  of  Stephen  Scoville,  deceased,  a  claim  against  the 
estate  6i  their  testator,  for  $1,000,  for  *^  services  as  nurse,  do- 
mestic and  housekeeper  as  per  agreement  with  Stephen  Sco- 
ville." This  claim  was  presented  October  20,  1878,  the  testa- 
tor having  died  in  August  of  the  same  year,  leaving  a  will 
dated  June  13, 1876. 

The  claim,  being  disputed  by  the  executors,  was  referred 
pursuant  to  the  statute.  The  referee  reported  in  favor  of  the 
claimant  for  $1,000  with  interest  from  November  30,  1872,  to 
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the  date  of  the  report  (January  30,  1879),  amounting  in  all  to 
$1,431.66. 

Motions  were  made  at  Special  Term  by  the  claimant  to  con- 
firm and  by  the  executore  to  set  aside  the  report.  The  court 
at  Special  Term  set  it  aside  and  granted  a  new  triial.  On  ap- 
peal to  the  General  Term  the  order  of  the  Special  Term  was 
reversed  and  judgment  for  the  claimant  was  ordered,  for  the 
amount  found  due  by  the  referee. 

The  point  is  taken  that  the  case  is  not  appealable  to  this  court. 
Without  discussing  the  grounds  stated  in  the  respondent's 
points  we  think  it  is  appealable,  but  that  on  this  appeal  we  can 
only  review  the  questions  of  law  raised  by  the  exceptions,  and 
that,  in  so  far  as  the  order  of  the  Special  Term  was  based  upon 
its  view  of  the  facts,  we  must  be  governed  by  the  findings  of 
the  referee,  provided  there  is  any  evidence  to  sustain  them. 

The  referee  found  that  tie  testator  was  a  farmer  and  that  the 
claimant  was  in  his  employ  as  a  servant  for  about  twenty-one 
years  ending  in  April,  1878,  at  an  agreed  price  of  one  dollar 
per  week  for  her  services.  That  he  had  two  invalid  sons, 
Worthington  and  Anson,  and  the  plaiAtiflE,  in  addition  to  her 
ordinary  household  work,  assisted  in  taking  care  of  them.  That 
after  the  death  of  Worthington  the  testator  promised  and 
agreed  with  the  plaintiff  to  give  her,  in  addition  to  her  wages  of 
one  dollar  per  week,  the  sum  of  $1,000  if  she  would  stay  and 
take  care  of  Anson  tiD  his  death,  which  agreement  plaintiff 
performed  on  her  part.  That  Worthington  died  about  1863 
and  Anson  died  in  November,  1872.  That  on  the  13th  of  June, 
1876,  the  testator  made  his  last  will,  which  among  other  things 
provided  that  after  his  lawful  debts  were  paid  he  gave  to  his 
executors  $1,000  in  trust,  to  be  by  them  invested  and  the  inter- 
est paid  semi-annually  to  the  claimant  during  her  life.  That 
there  was  nothing  in  the  will  making  said  legacy  in  lieu  of  the 
$1,000  promised.  That  the  claimant  was  informed  before  the 
will  was  made  that  the  testator  was  about  to  will  her  the  use  of 
$1,000  for  life,  and  after  the  will  was  made  and  prior  to  the 
testator's  deatli,  which  occurred  in  August,  1878,  she  was  in- 
formed that  such  provision  had  been  made  for  her.    That  no 
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demand  was  made  by  her  of  the  testator  for  the  $1,000  promised 
her ;  that  no  part  of  it  has  been  paid ;  and  that  she  has  not  ac- 
cepted the  said  legacy  in  lieu  thereof. 

The  referee  further  found,  at  the  request  of  the  executors, 
that  the  claimant  remained  in  the  service  of  the  testator  as  his 
housekeeper  from  the  time  of  Anson's  death  in  1872,  until 
some  time  in  1878 ;  that  he  settled  with  and  paid  her  for  the 
last  year's  work,  and  that  there  was  no  evidence  that  in  his 
life-time  she  ever  demanded,  asked  or  claimed  of  him  any  greater 
or  further  sum  than  she  received.  He  refused,  however,  to 
find  that  the  agreement  between  her  and  the  testator  was  that 
he  should  make  provision  foi"  her  after  his  death,  or  that  he 
should  leave  her  by  his  will  the  interest  on  $1,000  during  her 
life,  and  that  the  same  was  to  be  in  satisfaction  of  her  claim. 

There  was  no  direct  evidence  of  the  agreement  or  promise 
of  the  testator  to  pay  to  the  claimant  the  $1,000,  but  she  re- 
lied upon  proof  of  admissions  made  by  him  to  third  parties, 
that  he  had  made  such  a  promise,  and  that  he  had  afterward 
concluded  to  leave  her  only  the  interest  on  $1,000.  This  evi- 
dence precludes  us  from  holding  that  the  finding  of  the  referee 
was  wholly  unsupported,  but  nevertheless  the  question  was  at 
issue  whether  he  hbd  made  the  promise  as  alleged,  and  whether 
the  real  understanding  between  the  parties  was  not  that  she 
should  be  compensated  for  her  services  by  a  provision  in  his 
will ;  and  there  were  circumstances  in  the  case  tending  to  sus- 
tain the  position  taken  by  the  executors  in  this  respect.  Any 
competent  evidence  bearing  upon  this  controverted  point 
should  have  been  received,  and  the  executors  now  complain 
that  evidence  of  that  character  was  rejected  and  stricken  out. 

Upon  the  theory  of  the  claimant,  the  $1, 000  became  due  her 
from  the  testator  in  1872,  when  Anson  died,  and  she  has  re- 
covered with  interest  from  that  time.  Still  it  appeared  that 
she  continued  several  years  afterward  in  the  service  of  the  tes- 
tator, receiving  her  wages  of  $1  per  week  without  making  any 
further  demand.  There  was  also  evidence  that  when  she  set- 
tled with  the  testator  for  her  last  year's  wages,  there  was  a  bal- 
ance of  $8  found  due  to  her,  and  she  declared  that  was  all  the 
SicKELS  — Vol.  XL.        26 
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testator  owed  her.  That  just  prior  to  the  making  of  the  will 
she  was  informed  by  Mr.  Biddlecom  that  she  would  be  remem- 
bered in  the  will  to  the  amount  of  the  interest  on  $1,  000  dur- 
ing life,  or  about  one  dollar  and  a  half  per  week.  Biddlecom 
testified  that  he  often  saw  and  talked  with  her,  both  before  and 
since  the  will  was  made,  an,d  being  asked  whether  he  ever 
heard  of  her  making  anj  claim  of  $1,000  against  testator  in 
his  life-time,  or  heard  her  express  any  dissent  from  the  provis- 
ion the  testator  made  for  her,  answered  the  question  in  the 
negative.  This  answer  was,  on  motion  of  the  claimant's  counsel, 
stricken  out,  and  an  exception  was  taken.  Another  witness, 
Mrs.  Louise  Scoville,  testified  that  she  heard  the  claimant  say, 
in  the  presence  of  the  testator,  that  he  had  an  idea  of  chang- 
ing his  will,  and  testator  said  he  would  like  to  have  Mr.  Bid- 
dlecom come  and  change  it.  That  after  this,  claimant  said  the 
will  had  been  changed  and  she  was  to  have  the  use  of  $1,000. 
Witness  told  her  that  she  thought  it  was  more  than  testator  in- 
tended and  she  feared  it  would  make  trouble,  and  the  claimant 
said  she  thought  she  ought  to  have  it.  Witness  was  then  asked 
whether  claimant  said  any  thing  upon  the  subject  of  what  this 
was  given  to  her  for,  and  this  question  was  objected  to,  on  the 
ground  that  it  was  an  attempt  to  vary  the  terms  of  a  written 
instrument  by  parol ;  the  objection  was  overruled,  and  witness 
answered  that  claimant  said  it  was  because  she  had  stayed  there 
and  helped  in  times  of  need,  during  sickness  in  the  family. 
On  this  answer  being  given,  claimant's  counsel  moved  to  strike 
it  out  on  the  same  ground  upon  which  it  had  been  objected  to, 
and  on  the  further  grounds  that  it  was  incompetent  to  prove  a 
contract  with  the  testator,  and  that  the  plaintiff  having  per- 
formed the  contract  on  her  part,  no  agreement  by  her  to  accept 
a  less  6um  in  a  testamentary  provision  could  operate  as  a  satis- 
faction of  the  whole  debt. 

The  motion  was  granted,  and  the  counsel  for  the  executors 
excepted. 

If  there  had  been  a  conceded  debt  due  to  the  claimant  by 
the  testator  in  his  life-time,  and  the  sole  object  of  the  question 
had  been  to  prove,  by  the  admission  of  the  claimant,  that  the 
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intention  of  the  testator  was  to  give  the  legacy  in  discharge  of 
such  debt,  or  that  the  claimant  had  agreed  to  accept  the  legacy 
in  satisfaction  of  the  debt,  the  points  argued  by  the  counsel  for 
claimant  in  support  of  his  motion  to  strike  out  this  evidence 
would  arise.  But  we  think  that  the  answer  of  Mrs.  Scoville, 
stricken  out,  as  well  as  that  of  the  witness  Biddlecom,  had  a  dif- 
ferent bearing,  and  affected,  legitimately,  the  controverted  ques- 
tion whether  there  ever  was  any  such  contract  between  testator 
and  the  claimant,  or  any  such  indebtedness,  as  she  now  sets  up 
The  fact  that  she  understood  that  the  legacy  was  intended  to 
compensate  her  for  having  stayed  and  helped  during  sickness 
in  the  family,  and  so  stated  to  the  witness,  coupled  with  the 
circumstances  that  she  made  no  claim  for  such  compensation 
under  any  contract  in  the  testator's  life-time,  and  made  no 
complaint  that  the  legacy  was  for  less  than  she  was  entitled  to 
under  any  such  contract,  was,  we  think,  material,  and  tended 
to  negative^  the  idea  that  any  such  contract  existed.  When,  in 
answer  to  Mrs.  Scoville's  remark  about  the  legacy  being  larger 
than  the  testator  intended,  the  claimant  said  that  she  thought 
she  ought  to  have  it,  it  is  not  natural  to  suppose  that  she 
thought  herself  entitled  to  double  compensation  for  the  same 
services,  or  that  the  testator  intended  to  make  such  double 
compensation.  If  she  understood  that  he  intended  the  provi- 
sion in  the  will  as  her  compensation,  and  at  the  same  time 
knew  that  the  alleged  contract  existed,  would  she  not  have 
made  some  complaint  or  suggestion  that  he  proffered,  as  a  gift, 
less  than  she  was  entitled  to  by  her  contract,  instead  of  simply 
saying  that  she  thought  she  ought  to  have  the  legacy  ?  Was 
not  the  claim  that  she  ought  to  have  the  legacy,  knowing  that 
it  was  given  as  a  compensation  for  her  services  in  time  of 
sickness,  inconsistent  with  the  idea  that  she  believed  herself 
entitled  by  contract  to  a  much  larger  compensation  ?  These 
considerations,  it  is  true,  are  not  decisive,  and  different  infer- 
ences may  be  drawn  from  her  declarations  and  conduct ;  but 
we  think  they  legitimately  bear  upon  the  question  whether  the 
claimant  understood  that  the  testator  had  made  a  binding  con- 
tract with  her  to  pay  her  $1,000  on  the  death  of  Anson,  upon 
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which  contract  she  had  relied,  and  tliat  the  testimony,  which 
was  stricken  out,  shoold,  therefore,  have  been  retained  in  the 
case  and  weight  given  to  it,  as  material  upon  that  issue. 
Whether  it  was  also  available  for  the  purpose  of  showing  an 
acceptance  of  the  legacy,  in  satisfaction  of  her  claim,  or  for 
any  other  purpose,  it  is  not  necessary  to  determine.  If  compe- 
tent for  any  purpose,  it  should  not  have  been  stricken  out. 

The  striking  out  of  this  evidence  by  the  referee,  being  an 
error  which  entitled  the  appellants  to  a  new  trial,  we  have  not 
passed  upon  the  other  questions  which  have  been  argued. 

The  order  of  the  General  Term  and  th6  judgment  entered 
thereon  should  be  reversed,  and  the  order  of  the  Special  Term 
should  be  affirmed. 

Ordered  accordingly. 

All  concur. 

Judgment  affirmed. 


Geobgb  Olabee,  Appellant,  v.  Benjamin  Howland  et  al., 
Executors,  6tc.,  Respondents. 

In  January,  1883,  C.  leased  to  V.  L.  certain  premises  for  the  term  of  ten 
years,  at  an  annaal  rental;  the  lease  oontained  a  provision  authorizing 
the  tenant,  his  representatives  and  assigns,  if  the  rent  was  paid  and  the 
covenant  on  his  part  performed,  to  remove  all  the  buildings  then  on  the 
premises,  and  all  erected  during  the  term  or  within  twenty  days  there- 
after. The  lease  was  renewed,  by  indorsement  thereon,  for  one  year ;  the 
tenant  and  his  successors  in  interest  continuing  to  occupy  the  premises, 
paying  for  a  portion  of  the  time,  after  the  expiration  of  the  lease,  a 
greater  rent  than  therein  specified.  Prior  to  January,  1875,  H.,  defend- 
ant's  testator,  who  had  succeeded  to  the  interest  of  V.  L.,  upon  receiving 
notice  to  quit  at  the  expiration  of  the  year,  notified  plaintiff,  who  then 
owned  the  premises,  of  his  intention  to  remove,  and  commenced  to  re- 
move, the  buildings.  In  an  action  to  restrain  such  removal  and  for  dam- 
ages, hM,  that  the  continuance  of  the  occupation  and  the  payment  and 
receipt  of  rent  implied  a  renewal  of  the  lease,  from  year  to  year,  upon  the 
same  terms,  save  as  modified ,  and  no  act  having  been  done  to  interfere 
or  affect  the  tenants*  right,  that  H.  had  the  right  to  remove  the  buildings. 

(Argued  March  17,  1881 ;  decided  April  26,  1881.) 
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Appeal  from  judgment  of  the  General  -Tenn  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  6,  1879,  affirming  an  order  of  Special  Term,  which 
denied  a  motion  for  a  new  trial. 

This  action  was  brought  originally  against  Samuel  Ham, 
the  testator  of  the  present  defendant,  to  restrain  him  from 
removing  the  buildings  from  certain  premises  in  the  village  of 
Oatskill.  It  appeared  that  on  January  23,  1832,  George 
Clarke,  the  father  of  the  plaintiff,  who  was  then  the  owner  of 
the  premises,  and  to  whose  title  plaintiff  succeeded,  executed 
a  lease  thereof  to  Isaac  Yan  Loan,  who  was  then  in  possession 
as  assignee  of  a  former  lease,  for  the  term  of  ten  years  from 
that  date,  at  a  yearly  rental.     The  lease  contained  this  clause : 

"  And  the  said  George  Clarke  doth  hereby  covenant  to  and 
with  the  said  Isaac,  his  executors,  administrators  and  assigns, 
that  if  the  said  rent  is  paid  and  the  covenants  performed  on  his 
part,  as  above-mentioned,  he  or  they  may,  at  the  expiration  of 
said  term,  and  within  twenty  days  thereafter,  move  all  the 
buildings  now  on  said  premises,  and  all  that  may  be  erected 
thereon  during  said  term." 

The  lease  was  renewed  by  indorsement  thereon  for  one  year 
thereafter,  Van  Loan,  and  his  successors  in  interest,  occupied, 
paying  rent  annually,  for  a  portion  of  the  time  at  a  rate  greater 
than  that  specified  in  the  lease.  In  November,  1874,  plaintiff* 
caused  a  notice  to  be  served  upon  Harris,  who  had  acquired  the 
rights  of  Van  Loan,  and  was  then  in  possession  of  the  premi- 
ses, requiring  him  to  surrender  and  deliver  up  possession  on 
January  15,  1875.  Harris  notified  plaintiff  that  he  would  re- 
move the  buildings,  and  commenced  so  to  do  when  this  action 
was  commenced. 

■  James  B,  Obrmj  for  appdlant.  The  house  erected  upon  the 
land  was  real  estate.  {Elwea  v.  Maw^  3  East,  38  ;  Kutzer  v. 
Smith,  2  Wall.  497 ;  Ewell  on  Fixtures,  106-133  ;  Eichtmyer 
V.  Mcxrss,  3  Keyes,  351 ;  6  Abb.  [N.  S.]  44  ;  37  How.  388 ; 
Smith  V.  Hemsen,  1  Hill,  176.)  The  ten-year  lease  and  the 
three-life  lease  became  incorporated  and  each  was  made  a  part 


206  Clarke  v.  Howlaitd  et  al.  [Apr., 

Opinion  per  Curiam. 

of  die  other.  {Mb  parte  Wmhington  Pa/rh^  52  N.  Y.  131 ; 
Coddmgtan  v.  Dams^  1  Com.  186.)  Both  leases  were  termi- 
nated by  the  surrender  in  1847.  {Loughrcm  v.  RoaSy  45  N. 
T.  792.)  After  1847  there  was  a  new  letting  by  the  plaintiff 
to  William  Van  Loan.  {Roe  v.  Conway^  74  N.  T.  206 ;  Coe 
V.  HcHhy^  72  id*  146 ;  Yam,  Reridaelaer  v.  Permimcm^  6  Wend. 
569.)  There  was  a  valid  agreement  that  the  lease  was  termi- 
nated, and  the  premises  were  yielded  up.  {Bedford  v.  Ter- 
hune,  30  N.  T.  453.)  From  then  on  there  was  a  tenancy  from 
year  to  year.  {Coe  v.  Bobby,  72  N.  Y.  147 ;  Reeder  v.  Sayre, 
70  id.  184 ;  Atietin  v.  AJieame,  61  id.  17 ;  Taylor's  Landlord 
and  Tenant,  §  440.) 

Joseph  HaUoch  for  respondent.  Where  a  tenant  for  a 
year,  or  for  one  or  more  years,  holds  over  after  the  expira- 
tion of  his  term  without  any  express  agreement,  but  with  the 
assent  of  his  landlord,  the  law  implies  that  he  holds  the  prem- 
ises upon  the  former  terms  for  another  year.  {Pa/rh  v.  CasUe, 
19  How.  29 ;  Schuyler  v.  Smith,  51  N.  Y.  316  ;  Loughran  v. 
Smith,  7  Weekly  Dig.  463;  S.  C,  75  N.  Y.  206.)  A  mere 
claim  by  Clarke,  unsupported  by  any  entry  or  actual  possession 
6n  his  part,  or  by  any  surrenderor  new  agreement  on  the  part 
of  the  tenant,  could  not  work  a  forfeiture  of  the  tenant's  prop- 
erty or  operate  as  a  transfer  of  the  title  of  the  tenant  to  his 
landlord ;  the  tenant  still  held  his  title  to  the  building  and 
might,  while  in  possession,  lawfully  remove  the  same.  {Penton 
V.  Robart,  2  East,  88 ;   Loughran  v.  Ross,  45  N.  Y.  792.) 

Per  Curiam,.  We  think  that  this  case  was  properly  disposed 
of  at  the  Circuit  upon  the  grounds  stated  by  the  judge.  The 
defendant's  testator  held  undef  the  ten-years'  lease  introduced 
in  evidence  upon  the  trial,  and  the  payment  and  acceptance  of 
rent,  although  sometimes  more  than  the  amount  named  in  the 
lease,  was  a  recognition  of  its  covenants  and  of  the  right  to  re- 
move the  building,  which  was  done  in  accordance  therewith. 
The  permission  to  occupy  implied  a  renewal  of  the  lease  upon 
the  same  terms,  except  as  modified  from  year  to  year.     The 
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title  of  the  defendant's  testator  was  also  clear  by  means  of  trans- 
fers from  the  owners  of  the  ten-years'  lease,  and  no  act  was 
done  which  interfered  with  or  affected  his  right  to  the  prem- 
ises by  virtue  thereof.  The  opinion  of  the  General  Term 
covers  the  principal  question  involved,  and  the  questions  raised 
as  to  the  introduction  of  evidence,  as  well  as  the  other  rulings 
upon  the  trial,  which  have  been  examined,  present  no  ground 
of  error  which  authorizes  a  reversal  of  the  judgment. 

All  concur. 

Judgment  aflSrmed. 


The  Susquehanna  Valley  Bank,  Appellant,  v.  Ohables    ^  m 
W.  LooMis,  as  Executor,  etc..  Respondent. 

A  draft,  drawn  bj  a  New  Jersey  bank  apon  a  New  York  bank,  which  had 
been  altered  bj  some  unknown  person  bj  changing  the  date  and  name  of 
payee,  and  raising  the  amount,  was  presented  at  plaintiffs  banking- 
house  by  a  stranger,  who  applied  for  the  money  thereon.  P.,  defend- 
ant's testator,  came  to  the  bank  with  the  stranger  and  put  his  name  upon 
the  draft  "  as  an  indorser."  Plaintiff  purchased  the  draft  and  pi^id  the 
amount  of  it  to  the  stranger.  The  draft  was  sent  by  plaintiff  to  its  cor- 
respondent in  New  York,  and  it  was  paid  by  the  drawee,  but  upon  dis- 
covery of  the  forgery,  the  money  was  refunded.  In  an  action  upon  the 
indorsement  it  was  not  denied  that  the  person  presenting  the  draft  was 
the  payee  appearing  upon  its  face  at  that  time,  and  there  was  no  finding 
that  he  was  not.  ffeld,  that  as  P.  was,  to  the  knowledge  of  plaintiff, 
simply  an  accommodation  indorser,  his  indorsement  was  not  a  guaranty 
of  the  genuineness  of  the  draft ;  that  the  fact  of  the  forgery  could  not 
be  presumed  to  be  within  his  knowledge  ;  that  upon  the  facts  found  he 
had  all  the  rights  and  privileges  of  an  indorser  and  was  subject  only  to 
the  obligations  that  relation  imposed;  and,  as  he  was  not  charged  accord- 
ing to  the  law-merchant,  i.  6.,  by  presentation  for  payment,  refusal  and 
notice  of  non-payment,  he  was  not  liable. 

Merchants*  Bk,  v.  Exchange  Bk.  (16  La.  459),  White  ▼.  (7.  N,  Bank  (64  N. 
Y.  816),  Qrar>e8  v.  A,  E.  Bank  (17  id.  205),  Morgan  v.  Bank  of  the  State 
ofN.  r.  (11  id.  404),  Oa/nal  Bank  v.  Bank  of  Albany  (IHiU,  287),  TumbuU 
y.  Botoger  (40  N.  Y.  456),  distinguished. 

(Argued  March  23,  1881 ;  decided  April  26, 1881.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  November 
26,  1879,  reversing  a  judgment  in  favor  of  plaintiff,  en- 
tered upon  a  decision  of  the  court  on  trial  without  a  jury. 

This  action  was  brought  to  recover  the  amount  of  a  draft 
alleged  to  have  been  altered  and  to  have  been  purchased  by 
plaintiff  upon  the  strength  of  the  indorsement  thereof  by  Jus- 
tice Pickering,  defendant's  testator.. 

The  material  facts  are  stated  in  the  opinion. 

0.  W,  Chapman  for  appellant.  Mr.  Pickering,  by  indors- 
ing the  draft,  guaranteed  its  genuineness  in  all  particulars,  in- 
cluding the  amount  of  money  for  which  it  called.  (Story  on 
Promissory  Notes,  §§  335,  379,  380,  387;  1  Daniel's  Neg. 
Inst.,  §§  669, 1113;  TumlmU  v.  Bowyer,  40  N.  Y.  456,  460; 
White  V.  Continental  Nat  Bh.^  64  id.  320.)  He  was  liable 
to  the  plaintiff  for  the  amount  of  the  draft,  by  reason  of  such 
guaranty  or  contract,  without  any  demand  of  payment  and 
notice  of  dishonor.  {Goddard  v.  The  Mechanics^  Bk,y  4  N. 
Y.  147, 151 ;  TumhuLl  v.  B&wyer,  40  id.  459.)  Even  if  Mr. 
Pickering  was  entitled  to  notice  of  dishonor,  it  was  given  in 
time.  ( WhiU  v.  The  Continental  Nat.  Bh.,  64  N.  Y.  316; 
Bh.  of  Commerce  v.  Union  Bh.^  39  id.  230,  237.)  Even  if 
the  draft  had  not  been  properly  protested,  and  if  a  notice  of 
dishonor  were  necessary,  yet  Mr.  Pickering,  as  indorser, 
knowing  all  the  facts  and  promising  to  pay  it,  is  liable  in  the 
same  manner  as  though  the  draft  had  been  protested.  {Rich- 
ardy.  Boiler^  51  How.  371.) 

S.  C.  Millard  for  respondent.  As  the  defendant  was  ignor- 
ant of  the  alleged  alteration  of  the  draft  at  the  time  of  his  in- 
dorsement, and  as  he  received  no  portion  of  the  money 
obtained  upon  it,  and  no  steps  having  been  taken  to  charge  him 
as  indorser,  he  was  not  liable.  {Ca^se  v.  Bradbumey  1  Daly, 
256 ;  BL  of  Commerce  v.  Union  BL,  3  N.  Y.  237.)  By  in- 
dorsing the  draft  defendant  became  liable,  if  charged  as  an  in- 
dorser, but  not  otherwise.    (Story  on  Promissory  IN'otes  [5th 
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ed.],  §  380.)  The  defendant  by  his  indorsement  at  most  con- 
tracted that  the  draft  npon  presentation  and  demand  of  pay- 
ment of  the  drawee  would  be  paid,  and  if  not,  upon  due  serv- 
ice of  protest  he  would  pay  it.  (Chitty  on  Bills,  26f ;  Bayley 
on  Bills  [5th  ed.],  170  ;  Case  v.  Bradburn,  1  Daly,  256.)  By 
indorsing  the  draft  defendant  became  liable  as  an  indorser, 
whether  the  draft  was  genuine  or  not,  but  he  has  never  been 
charged  as  an  indorser  and  is,  therefore,  not  liable  as  such.  (19 
Hun,  230.)  This  delay  in  discovering  the  fictitious  character 
of  the  draft  was  inexcusable,  and  should  be  held  to  discharge 
the  indorser  from  all  liability.  (Story  on  Bills  of  Exchange 
[2d  ed.],  §  450.) 

Danfoeth,  J.  The  issues  were  tried  by  a  judge  without  a 
jury,  and  exceptions  to  his  conclusions  of  law  permit  the  in- 
quiry whether  the  facts  found  will  support  the  judgment. 

It  appears  that  on  the  5th  day  of  June,  1877.,  the  First 
National  Bank  of  Plamfield,  N,  J.^  made  and  issued  its  draft 
upon  the  First  National  Bank  of  New  York,  for  $25,  payable 
to  the  order  of  William  A.  Palmer  ,  but  prior  to  the  12th  day 
of  June,  1877,  it  was  so  altered  by  some  unknown  person  that 
when  on  that  day  a  stranger  brought  it  to  plaintiff's  banking 
house,  it  bore  date  the  6th  day  of  June,  1877,  instead  of  the 
5th,  was  for  $1,200,  instead  of  $25,  payable  to  the  order  of 
"William  Brown  instead  of  William  A.  Palmer,  and  upon  it 
was  indorsed  the  name  of  William  Brown.  The  defendant's 
testator  was  then  with  the  stranger  and  the  latter  asked  for 
money  on  the  draft.  The  plaintiff  purchased  it  and  paid  the 
money  to  him.  The  defendant's  signature  was  then  on  the  draft 
as  an  indorser,  but  the  money  was  not  paid  until  after  the  defend- 
ant left  the  bank.  From  the  order  in  which  these  events  are  stated 
by  the  trial  judge  and  the  particularity  of  detail,  it  may  be  fairly 
inferred  that  the  indorsement  by  defendant  was  at  the  bank 
and  intermediate  the  application  and  the  purchase.  This  in- 
ference is  strengthened  by  the  fact  that  such  indorsement  does 
not  appear  upon  the  copy-draft  set  out  in  words  and  figures  in  the 
report  and  representing,  as  is  found,  its  true  condition  when 
SicKBLs  —  Vol.  XL.        27 
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taken  to  the  bank  and  offered  to  its  cashier.  Thus  plaintiffs 
ca^  against  Pickering  rests  solely  on  the  draft  and  his  indorse- 
ment, aided  by  no  finding  of  collateral  circumstances.  That 
such  exift^ed,  we  might  imply  from  the  allegations  in  either 
pleading ;  but  as  to  them  no  finding  was  made,  nor,  so  far  as 
the  case  shows,  was  any  evidence  given  in  their  support.  It  is 
found,  moreover,  that  he  put  his  name  upon  the  draft  as  "  an 
indorser."  He  is  bound  then  by  no  other  obligation  than  is 
implied  by  law  from  that  relation.  It  is  obvious  that  h©  was 
an  accommodation  indorser,  and  it  is  not  pretended  that  he  re- 
ceived any  portion  of  the  avails  of  the  draft.  What  then  was 
his  engagement  ?  As  indorser  it  was  in  general  terms  to  pay 
the  draft  to  any  holder  for  value  whose  title  wras  derived 
through  the  payee,  provided  it  was  duly  presented  to  the 
drawee,  payment  refused  by  it  and  due  notice  of  non-pay- 
ment given  to  him.  {HcUl  v.  Newcornb^  7  Hill,  416  ;  S/piea  v. 
GUmore^  1  Comst.  321.) 

It  is  clear  that  the  judgment  of  the  Special  Term  cannot 
stand  upon  the  performance  of  any  of  these  conditions.  The 
draft  was  sent  by  the  plaintiff  to  its  correspondent,  The  Na- 
tional City  Bank,  for  collection,  and  after  the  usual  course 
through  the  clearing-house,  was  paid  to  it  by  drawee.  It  is 
contended  by  the  defendant  that  the  obligation  of  his  testator 
was  thus  fulfilled.  But,  on  the  other  hand,  it  is  urged,  "  that 
by  indorsing  the  draft  he  guaranteed  its  genuineness  in  all  its 
particulars,  including  the  amount  of  money  for  which  it 
called;"  and  as  the  drawee  afterward  credited  back  to  the 
Plainfield  Bank  the  money  which  it  had  charged  and 
the  National  Bank  repaid  the  money  it  received  to  the  drawee, 
and  the  plaintiff  to  the  National  Bank,  that  the  testator  as  in- 
dorser is  bound  to  pay  to  the  plaintiff  the  money  which  it  paid 
the  stranger  for  the  draft.  It  must  be  conceded  that  the 
Plainfield  Bank  was  at  least  entitled  to  have  refunded  to  it 
the  difference  between  the  true  sum  for  which  the  draft  was 
issued  and  that  to  which  the  check  had  been  altered ;  and  in 
like  manner,  that  the  plaintiff  would  be  entitled  to  recover 
from  the  stranger  to  whom  it  was  paid  the  same  amount  of 
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money  {HaU  v.  Fuller^  5  B.  &  0.  750 ;  MercJumt8\B(mk  of 
JSf.  Y.  V.  EccTumgeBank  of  N.  0.,  16  La.  457;  TurnhuU  v. 
Bouoyer,  40  N.  Y.  456 ;  White  v.  Cant  Nat.  Bh,  64  id. 
316) ;  but  it  by  no  means  follows  that  the  principle  by  which 
this  right  is  upheld  applies  to  this  case.  HalZ  v.  FvUer 
(supra)^  decided  *in  1826,  shows  that  the  fraud  here  practiced 
is  not  of  modem  invention.  The  action  was  assumpsit  for 
money  had  and  received  by  the  defendant  (bankers)  to  the  use 
of  the  plaintiffs  (merchants).  It  was  shown  that  the  plaintiffs' 
check  of  £3  upon  the  defendant  had  been  fraudulently  raised 
to  £200  and  otherwise  altered,  and  when  presented  was  paid  and 
charged  to  the  plaintiffs.  They  sued  to  recover  moneys  de- 
posited by  them,  and  the  bankers  sought  to  retain  for  the 
amount  so  charged.  It  was  contended  by  the  plaintiffs  that 
they  were  entitled  to  the  whole  sum  of  £200,  but  the  court 
ruled  otherwise,  saying  "  the  bankers  have  paid  more  than  the 
order  authorized  them  to  do,  for  by  that  they  were  authorized 
to  pay  no  more  than  £8,"  and  the  judgment  was  limited  to 
the  excess.  In  Merchants^  Bk,  v.  FkoJuiTige  Bh,  (mprd)^  it 
appeared  that  The  Bank  of  Mobile  drew  a  draft  of  $213.50 
upon  the  plaintiffs,  which  was  altered  to  $5,013.50  and  then 
sold  to  the  defendant,  The  Exchange  Bank  of  New  Orleans, 
who  sent  it  forward  for  collection.  The  plaintiffs  paid  it  and 
passed  the  full  amount  to  credit  of  defendants.  When  the 
forgery  was  discovered  the  plaintiffs  sued  to  recover  the  differ- 
ence between  the  true  sum  and  that  to  which  the  check  had 
been  altered,  and  succeeded.  In  White  v.  Continental  Nat 
Bk.  {supra)  the  defendant,  as  the  holder  of  the  bill,  claimed 
to  be  entitled  to  receive  the  amount  thereof  from  the  drawees, 
and  was  held  to  a  knowledge  of  his  own  title  and  the  genuine- 
ness of  the  indorsements  and  of  every  part  of  the  bill,  "  within," 
it  was  said  by  Allkn,  J.,  "  the  general  principle  which  makes 
every  party  to  a  promissory  note  or  bill  of  exchange  a  guaran- 
tor of  the  genuineness  of  every  preceding  indorsement,  and  of 
the  genuineness  of  the  instrument ; "  adding  also :  "  The  pre- 
sentation of  the  biU  and  the  demand  and  receipt  of  money 
thereon  was  equivalent  to  an  indorsement.     The  drawees  had 
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a  right  to  act  upon  the  presumptive  ownership  of  the  defend- 
ant as  the  apparent  holder."  There  are  other  cases  to  the 
same  effect.  In  Oraves  v.  Americcm  Exchmige  Bk.  (17  N. 
T.  205)  the  defendant  sought  to  withhold  a  bill  of  exchange 
upon  the  ground  of  payment  to  the  payee.  The  indorsement 
was  a  forgery,  and  it  was  held  did  not  pass  the  title  or  justify 
its  payment.  Morgan  v.  The  Bank  of  the  State  of  New  York 
(11  N.  Y.  404)  involved  substantially  the  same  question.  So 
in  The  CamM  Bank  v.  The  Ba/nk  of  Albany  (1  Hill,  287)  the 
defendant  had  received  money  upon  the  strength  of  a  forged 
indoraement.  Kone  of  these  authorities  apply  to  the  case  of 
an  accommodation  indorser  who  neither  owned  nor  held  the 
paper  or  received  the  money  sued  for.  In  the  case  at  bar  the 
plaintiff  knew  that  this  was  the  position  of  the  indorser ;  knew 
that  he  was  not  the  holder  of  the  paper ;  that  he  claimed  no 
right  to  receive  the  money,  and  by  the  fact  that  the  payee  pre- 
sented the  bill  with  the  defendant's  name  thereon  as  second 
indorser,  was  chargeable  with  notice  that  the  defendant  was  an 
accommodation  indorser.  Kor  were  the  facts  upon  which  the 
plaintiff  now  seeks  to  recover  within,  or  presumed  to  be  within, 
the  knowledge  of  the  defendant  and  not  of  the  plaintiff. 

It  remains  to  consider  the  case  of  TurnhuJl  v.  Bowyer  (40 
N.  T.  456),  cited  by  the  appellant.  There  the  names  of  per- 
sons to  whom  a  check  was  payable  were  forged,  and  afterward 
it  was  innocently  indorsed  by  the  defendant.  By  his  negligence 
it  went  into  circulation,  and  reached  the  hands  of  one  who,  in 
good  faith  and  without  notice  of  the  true  relation  of  the  indorser 
to  the  check,  paid  value  for  it,  and  was  permitted  to  recover  it 
back  from  him  upon  the  ground  that  the  indorsement  was  a  war- 
ranty to  every  subsequent  holder  in  good  faith,  that  the 
instrument  itself  and  all  the  signatures  antecedent  to  such 
indorsement  were  genuine.  It  was  decisive  of  that  case 
that  the*  payee's  name  was  forged,  and  the  remark  that  the  im- 
plied warranty  applied  to  the  instrument  itself  was  uncaUed 
for  by  any  fact  in  the  case.  In  support  of  the  proposition 
reference  is  also  made  to-Story  on  Promissory  N  otes,  §§  135,  879, 
380,  387,  and  cases  there  referred  to,  and  such  is  the  citation, 
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by  the  appellant.  Bat  these  merely  assert  a  right  of  action  against 
the  indorser  on  the  ground  that  he  cannot  complain  if 
called  npon  to  repay  money  received  by  him  upon  an  in- 
dorsement of  a  void  title,  for  the  author  says :  "  There  is  a 
failure  of  the  consideration  on  which  the  transfer  was  made." 
In  Daniels  on  Neg.  Inst.,  langaage  similar  to  that  of  Story  is 
made  use  of  (§  669),  but  the  cases  cited  in  its  support  do  not 
meet  the  facts  of  this  case.  They  are  like  those  before  referred 
to  and  only  upheld  the  recovery  of  money  from  the  person 
to  whom  it  was  paid.    {Janes  v.  Hyde,  5  Taunt.  486.) 

There  are  no  doubt  cases  in  which  an  indorser  is  liable  with- 
out notice  of  non-payment.  Bicherdike  v.  BoWmcm  (1 
Term  Rep.  405)  is  said  by  Pakke,  B.,  in  Carter  v.  Flower 
(16  M.  &  W.  743),  to  have  made  the  first  exception  to  the  gen- 
eral law  which  requires  such  notice.  There  the  indorser  knew  the 
draft  was  not  to  be  paid ;  and  another  is  illustrated  in  The  Me- 
cha/iiici  BcvnkofN.  Y>y.  Gfriawold  {7  Wend.  165),  where  the  in- 
dorser had  all  the  maker's  property.  But  that  any  exception 
should  be  allowed  has  been  many  times  regretted,  because 
thereby  nice  distinctions  were  introduced  into  the  law,  and  a 
plain  and  intelligible  rule  departed  from.  It  has  however  been 
uniformly  held  that  whoever  will  avail  himself  of  an  exception 
to  the  general  rule  must  bring  his  case  within  it,  either  by 
some  recognized  authority,  or  the  application  of  some  legal 
principle.  Such  exceptions  should  not  be  multiplied.  Tv/m- 
huXi  V.  Bovyyer  (supra)  goes  no  farther  than  to  make  an  in- 
dorser liable  upon  an  implied  warranty,  that  a  prior  indorse- 
ment^ purporting  to  be  that  of  the  payee,  was  genuine ;  and 
upon  the  same  principle  it  has  been  held  that  a  bank  certify- 
iog  a  check  in  the  usual  form  simply  certifies  to  the  genuine- 
ness of  the  signature  of  the  drawer,  and  that  he  has  funds  suf- 
ficient to  meet  it  It  does  not  warrant  the  genuineness  of  the 
body  of  the  check  as  to  payee  or  amount.  This  was  decided 
in  The  Marine  Noitional  Bamk  v.  The  National  City  Bank 
(59  N.  T.  67),  where  the  plaintiff  certified  a  check  which  had 
been  altered  by  changing  the  date,  name  of  payee  and  raising 
the  amount,  and  subsequently  paid  it  to  the  defendant.     It 
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was  decided  by  this  court  that  the  money  so  paid  could  be  re- 
covered back  from  the  defendant  who  had  received  it.  So  the 
defendant  in  the  case  before  us  might-  be  held  responsible  for 
the  truth  of  facts  presumed  to  be  within  his  own  knowledge, 
and  for  an  implied  affirmation,  that  so  far  as  he  was  connected 
with  it  the  draft  was  not  defective.  It  is  not  denied,  however, 
that  the  signature  of  the  drawer  was  genuine,  nor  that  the  person 
presenting  the  draft,  and  for  whose  accommodation  Pickering 
indorsed  it,  was  the  payee  appearing  upon  its  face  at  that  time. 
The  trial  court  does  not  find  that  the  payee's  name  as  indorser 
was  forged  it  finds  no  undertaking  on  the  testator's  part  save 
that  of  an  indorser ;  and  we  concur  with  the  General  Term  in 
the  opinion  that  his  liability  was  not  established.  There  is  no 
evidence  of  any  intention  to  create  any  liability  except  as  in- 
dorser. He  had  all  the  rights  and  privileges  of  one,  was  there- 
fore subject  only  to  the  obligations  which  that  relation  im" 
posed,  and  as  he  was  not  charged  according  to  the  law  merchant, 
he  cannot  be  held. 

It  may  be  that  upon  a  new  trial  other  facts  migiit  be  estab- 
lished, but  by  this  appeal  the  plaintiff  has  deprived  itself  of 
that  opportunity ;  and  as  the  above  views  lead  to  an  affirmance 
of  the  order  appealed  from,  the  respondent  will,  by  force  of  the 
stipulation  which  made  the  appeal  possible,  be  also  entitled  to 
judgment  absolute. 

All  concur ;  Folgeb,  Ch.  J.,  and  Eabl,  J.,  in  result. 

Judgment  affirmed,  and  judgment  absolute  for  the  defendant. 


Jaoob  F.  Ochsenbein,  Respondent,  v,  Maktin  "W.  Shapley 
et  al..  Appellants. 

DefendantB,  who  were  boiler  makers,  placed  a  new  boiler  m'annfactared  by 
them  in  a  public  street,  in  front  of  their  manufactory,  and  directed  C.^ 
their  superintendent,  to  test  it.  A  customer  requested  that  it  should  be 
tested  under  a  pressure  of  one  hundred  and  eighty  pounds.  S.,  one  of  the 
defendants,  replied  that  one  hundred  and  fifty  pounds  was  enough.  C. 
and  the  customer  started   for  the  street,  and,  upon  the  llitter  again 
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expressing  a  wish  for  a  test  to  one  hundred  and  eighty  pounds,  C.  replied 
that  he  would  test  it  "  to  two  hundred,  any  how."  The  tests  began  with 
the  safetj-valve  loaded  to  a  pressure  of  one  hundred  and  ninety-eight 
pounds  ;  when  the  steam  began  to  escape,  C.  took  hold  of  and  held  down 
the  lever,  when  the  boiler  exploded  and  plaintiff  was  injured.  In  an  action 
to  recover  damages,  hM,  that  the  act  of  C.  was  reckless  and  foolhardy, 
and  as  he  was  acting  in  defendants'  business,  although  in  making  the  test 
he  went  beyond  their  expressed  wishes, -they  were  chargeable;  and  that 

a  refusal  to  submit  the  question  to  the  jury  wasproper.  ^ --' 

Plaintiff*,  who  was  passing  in  the  street  as  the  test  was  being  applied,  ^^-^ 

stopped  near  the  boiler ;  he  was  told  that  it  was  not  a  safe  place  to  be  in,    .     ^ , «).  3 
and  was  requested  to  leave,  but  did  not  heed  the  warning.    Ueid^  that  ;  * 
the  facts  tended  to  show  contributory  negligence  on  his  part;  and  that  a   , 
charge  of  the  court  that  there  was  no  sufficient  evidence  of  contributory 
negligence  to  defeat  a  recovery,  and  a  refusal  to  submit  that  question 
to  a  jury  was  error. 

(Argued  liarch  23, 1881 ;  decided  April  26,  1881.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  November  26, 
1879,  aflSrming  an  order  of  Special  Term,  which  denied  a 
motion  for  a  new  trial,  made  on  a  case  and  exceptions,  after 
verdict  for  plaintiff. 

This  action  was  brought  to  recover  damages  for  injuries 
occasioned  by. the  explosion  of  a  boiler  which  was  being  tested 
in  a  street,  in  front  of  defendants'  boiler  manufactory,  which 
explosion  was  alleged  to  have  been  caused  by  the  negligence 
of  defendants'  servant. 

The  material  facts  are  stated  in  the  opinion. 

0.  TT.  Chdpman  for  appellants.  Defendants'  servant  hav- 
ing gone  beyond  the  scope  of  his  authority  in  testing  the  boiler 
they  were  not  liable  for  his  acts.  •  {Gavanah  v.  Dinanwrey  12 
Hun,  465 ;  Qumn  v.  Pcwoer,  17  id*  102,  105 ;  Stone  v.  HiUa, 
45  Conn.  44;  Story  v.  Aafdon,  L.  E.,  4  Q.  B.  476;  Bounds 
V.  R.  R.  Co.,  64  N.  T.  129, 136 ;  MoU  v.  Ice  Co.,  73  id.  543.)  -^^ 
When  the  defense  is  that  the  wrongful  act  was  not  within  the 
general  scope  of  the  servant's  employment,  and  so  not  within 
the  express  or  implied  authorization  of  the  master,  it  is  for  the 
court  to  pass  upon  the  competency  of  the  evidence  and  for  the 
jury  to  give  effect  to  it.     {Mott  v.  ConsnnierH  Ice  Co.,  73  N. 
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T.  543,  550;  Rounds  v.  D.  L.  cfe  W,  B.  Co.,  64  id.  129; 
Isaacs  V.  Third  Ave.  R.  Co,,  47  id.  127.)  The  explosion  was 
eansed  by  the  intervention  of  the  servant's  wiU,  stepping  in  to 
accomplish  an  individual  purpose  foreign  to,  and  after  he  had 
knowingly  passed  the  limits  of,  his  authority,  and  defendants 
were  not  liable.  (Whart.  on  Neg.,  §§  134-139-148 ;  Week's 
Dam.  Absq.  Inj,  §  131 ;  35  N.  Y.  213 ;  Fitzsimmons  v.  In- 
glis,  5  Taunt.  535 ;  Ins.  Co.  V.  Tweed,  7  Wall.  52 ;  Sheph&rd 
V.  Chelsea,  4  Allen,  113 ;  Fitzsimmons  v.  Inglis,  5  Taunt.  534.) 
If  defendants  did  not  expressly  or  impliedly  authorize  Carter's 
acts  after  he  knowingly  passed  one  hundred  and  ninety-eight 
pounds,  then  they  are  no  more  responsible  for  what  he  there- 
after did  than  if  he  had  been  a  stranger.  {Stone  v.  Sills,  45 
Conn.  44;  Cavanah  v.  Dvnsmore,  12  Hun,  465;  Quirm  v. 
Power,  17  id.  102,  105 ;  Story  v.  Askton,  L.  K.,  4Q.  B.  476  ; 
VamderhOt  v.  R.  T.  Co,,  2  N.  T.  479 ;  Wright  v.  Wilcox,  19 
Wend.  343.)  Whether  in  a  given  case  the  servant's  acts  are 
such  as  to  be  imputable  to  the  master  is  at  least  a  question  for 
the  jury.  {Harrison  v.  Collins,  86  Penn.  St.  153;  FraserY. 
Freemam,,  45  N.  Y.  566.)  It  was  at  least  a  question  for  the  jury 
whether  the  acts  of  Carter  and  the  explosion  would  probably 
flow  from  defendant's  tort,  or  if  it  would  naturally  or  might 
reasonably  be  expected  to  flow  from  it.  {Fraser  v.  Freeman, 
45  N.  Y.  566 ;  Webh  v.  R.  W.  dk  0.  R,  R.  Co.,  49  id.  421, 
431 ;  Saadon  v.  Bacon,  31  Vt.  540.)  Co-tort-f easors  are  only 
jointly  responsible  so  long  as  all  are  acting  with  a  common  pur- 
pose. {Fraser  v.  Freemam,,  45  N.  Y.  566,  571.)  It  should 
have  been  left  to  the  jury  to  say  whether  the  plaintiff  was  not 
a  mere  lounger  and  not  using  the  street  for  the  purposes  of  travel, 
and  hence  the  testing  of  the' boiler  was  not  a  nuisance  as  to 
him.  {Norristown  v.  Moyer,  67  Penn.  St.  355.)  The  question 
of  contributory  negligence  should  have  been  left  to  the  jury. 
(Whart.  on  Neg.,  §  300  ;  Wam&r  v.  B.  L.  &  W.  R.  Co.,  80 
N.  Y.  217.) 

T.  F.  JUcBonald  for  respondent.    The  question  of  contrib- 
utory negligence  was  properly  taken  from  the  jury,  as  the 
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facts  do  not  establish  any  other  fault  of  the  plaintiff  than  that 
of  acting  upon  the  presumption  that  the  defendants'  foreman 
would  act  in  accordance  with  his  duties  and  plaintifiPs  rights. 
{Newton  v.  The  N.  Y.  C.  B.  JR.  Co.,  29  N.  Y.  390,  383; 
Jetter  v.  The  N.  T.  <&  H.  B.  H.  Co.,  2  Keyes,  164;  Fmet  v. 
Hudson  JR.  JR.  R.  Co.,  35  N.  Y.  9,  24,  36 ;  Shearman  &  Redf . 
on  Negligence,  29,  80,  32 ;  Daily  v.  N.  <&  W.  E.  R  Co.,  26 
Conn.  593,  597.)  The  plaintiff  owed  to  the  defendants  no 
duty  to  provide  against  the  negligence  of  their  foreman.  {R. 
R.  Go.  V.  Jones,  95  U.  S.  S.  C.  [5  Otto],  439 ;  F.  R.  R.  Co. 
V.  Hunger,  5  Den.  255,  267 ;  S.  G.  affirmed,  4  Com.  349  ;  34 
N.  Y.  11 ;  Ga/rrM  v.  N.  Y.  cfe  H.  R.  R.  Go,,  1  Duer,  571 ; 
IngaUa  v.  BHia^  9  Mete  1 ;  Loomis  v.  Terry,  17  Wend.  496 ; 
Stokes  V.  SalUyfistaU,  13  Pet.  181 ;  27  Barb.  228;  Shearman  & 
Eedf.  on  Neg.  9,  §  11;  1  Bosw.  321,  357;  34  N.  Y.  9 ;  76  id. 
125.)  The*law  presumes  every  one  uses  ordinary  care.  Hence, 
no  proof  was  necessary  to  establish  plaintiff's  ordinary  care  in 
self-protection.  (Shearman  <fe  Redf.  on  Neg.  30,  44,  47 ;  But- 
tan  V.  T.  H.  R.  R.  Co.,  18  N.  Y.  248.)  The  refusal  to  sub- 
mit the  question  to  the  jury  whether  the  explosion  was  not 
caused  by  the  foreman's  fraudulent  act  was  not  en'or.  {Owrd- 
ner  v.  Hevoitt,  3  Denio,  236  ;  92  111.  139, 141 ;  Oildersleeve  v. 
Landers,  73  N.  Y.  609,  610;  Pmge  v.  WiOett,  38  id.  28; 
Potter  V.  Smith,  70  id.  299.)  The  foreman's  purpose  to  test 
thoroughly  was  not  a  fraudulent  purpose,  notwithstanding  mis- 
takes or  ill-judged  or  reckless  acts,  unless  he  had  a  purpose,  to 
explode  the  boiler.  {Higgvns  v.  /.  W.  T.  <&  R.  R.  Co.,  46  N. 
Y.  23,  26;  Rowids  v.  D.,  L.  &  W.  R.  R.  Co.,  64  id.  129.) 
In  this  case  the  foreman  had  the  right  to  test  as  he  did,  if  he 
did  it  for  the  purpose  of  doing  what  he  thought  his  duty  to 
the  defendants,  and,  therefore,  the  rule  applies  that  "  where  a 
party  had  the  legal  right  to  do  an  act  for  one  purpose  and  not 
for  another,  the  law  will  presume  he  did  it  for  the  lawful  pur- 
pose." (8  Wend.  175,  182 ;  MalUyry  v.  The  Travelers*  Ins. 
Co.,  47  N.  Y.  54,  55.)  In  this  case  it  was  the  duty  of  the 
defendants  to  see  that  the  foreman  acted  cautiously,  and  they 
are  not  entitled  to  set  up  the  disobedience  of  orders  by  their 
SicKELS  — Vol.  XL.        28 
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foreman  as  a  defense,  even  though  the  agent  purposed  the  in- 
jury. (14  How.  [U.  S.  S.  C]  295 ;  96  U.  8.  291 ;  16  How.  469 ; 
Law  of  Nuisance  [Wood],  541;  Thomas  v.  Wvnchester^  2 
Seld.  397 ;  6  L.  &  Eq.  562 ;  Smith  v.  N.  Y.  <b  H.  B.  Co,,  19 
N.  Y.  130 ;  10  Weekly  Dig.  169.)  As  the  obstruction  and  the 
use  were  not  incident  to  the  enjoyment  of  the  street,  the  law  de- 
termined the  unlawfulness  of  the  obstruction  and  of  the  testing  in 
that  place.  Eitb  er  was  unlawful  and  a  nuisance^^er**?.  (63  Barb. 
Ill;  1  Den.  524;  3  Compt.  230.)  The  comparative  culpability  of 
two  will  not  affect  the  liability  of  either  where  the  injury  is 
consequential.  {Ban'ett  v.  Third  Ave.  R.  R.  Co.,  45  N.  T. 
628 ;  Webster  v.  H.  R.  R.  R.  Co.,  38  id.  260 ;  Sheridan  v. 
B,  i&  N.  R.  R.  Co.,  36  id.  39 ;  Chapman  v.  N.  H.  R.  R. 
Co.,  19  id.  341 ;  Chapmam  v.  Palmar,  77  id.  64 ;  Slater  v. 
Mersereau,  64  id.  138;  Creed  v.  Hartinan,  29  id.  691.) 

FiNOH,  J.  The  defense' in  this  case  rested  upon  substantially 
two  grounds.  The  first  was  that  the  servant,  in  exposing  the 
boiler  to  a  greater  pressure  than  the  one  hundred  and  fifty 
pounds  directed  'by  the  master,  was  doing  an  independent, 
willful,  and  criminal  act  of  his  own,  outside  of  and  beyond 
the  scope  of  his  employment  and  of  the  master's  business.  The 
second  was  that  the  plaintiff,  by  stopping  in  the  highway  to 
watch  the  result  of  an  experiment,  possibly  dangerous,  and  per^ 
sisting  in  remaining  after  having  been  warned  of  the  danger 
and  requested  to  leave,  was  guilty  of  contributory  negligence. 
Both  of  these  defenses  were  expressly  withheld  from  the  jury, 
and  ruled  adversely  to  the  defendants  as  matter  of  law.  As  to 
the  first  defense  the  trial  judge  said :  "I  shall  charge  that  the 
defendants  are  liable  for  the  acts  of  Carter  in  testing  this 
boiler."  And  again :  "  I  shall  hold  that  the  defendants  are 
liable  for  the  injury,  though  it  was  caused  by  the  act  of  their 
servant,  and  though  the  servant  tested  the  boiler  beyond  a  degree 
limited  by  them."  The  promise  thus  made  was  faithfully  ful- 
filled in  the  charge  itself.  The  jury  were  told  that  if  they 
found  that  testing  the  boiler  in  the  street  was  a  negligent  and 
careless  use  of  the  street,  then  the  only  remaining  question  was 
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the  amonnt  of  damages ;  and  that  if  they  fonnd  that  such  use 
of  the  street  was  not  negligent  and  careless,  but  nevertheless 
found  that  "the  way"  in  which  "the  test"  was  made  was 
negligent  and  careless,  they  should  then  go  to  the  question  of 
the  amount  of  damages.  The  point  of  the  ruling  was  further . 
intensified  by  the  explicit  refusal  to  charge  each  of  the  two 
propositions,  that  the  holding  down  of  the  safety-valve,  under 
the  circumstances,  was  such  a  careless,  willful,  wanton,  wrong- 
ful and  criminal  act  as  not  to  be  within  the  scope  of  Carter's 
employment,  and  that  such  act  was  a  wrongful  act  of  Carter, 
and  not  of  the  defendants ;  and  also  that  if  the  jury  find  that 
Carter,  in  testing  the  boiler  beyond  one  hundred  and  fifty 
pounds'  pressure,  was  not  acting  within  the  scope  of  his  employ- 
ment by  the  defendants  and  in  their  business,  plaintiff  cannot 
recover.". 

The  ruling  upon  the  second  defense,  that  of  contributory 
negligence,  was  equally  positive  and  distinct.  The  learned 
judge  said:  "I  shall  charge  there  is  not  sufficient  evidence  of 
contributory  negligence  in  this  case  to  defeat  a  recovery." 
And  he  did  charge  that  "the  mere  fact  that  this  plaintiff 
stopped  to  look  at-  this  experiment  that  was  being  per4>rmed 
before  his  eyes,  and  did  not  pass  immediately  by,  is  not  such 
an  act  as  the  law  deems  to  be  contributory  negligence."  And 
again,  the  ruling  was  made  expressly  a  ruling  of  law  by  a  re- 
fusal,  upon  the  defendants'  request,  to  permit  the  question  of 
contributory  negligence  to  be  submitted  to.  the  jury. 

The  questions,  therefore,  presented  by  this  appeal  are, 
whether  there  was  any  evidence  fairly  tending  to  prove  that 
the  act  of  Carter  in  raising  the  pressure  beyond  one  hundred 
and  fifty  pounds  was  outside  of  the  scope  of  his  master's  busi- 
ness, and  was  his  own  personal  and  independent  act ;  and,  sec- 
ondly, whether  there  was  any  evidence  tending  to  prove  con- 
tributory negligence  on  the  part  of  the  plaintiff. 

The  first  inquiry  will  be  more  safely  answered  by  a  recur- 
rence to  the  general  rule  established  in  this  court,  and  which 
must  be  our  guide  when  we  approach  the  facts.  Two  cases 
have  stated  that  general  rule  with  perhaps  as  much  of  precision 
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and  accuracy  as  was  possible,  {MoU  v.  Consumers^  Ice  Co., 
73  N.  Y.  643 ;  Hounds  v.  Del.,  Z.  cfe  W.  R.  R.  Co.,  64  id. 
129.)  In  the  earlier  of  these  two  cases  it  was  held  that  the 
master  is  responsible  for  the  wrongful  act  of  the  servant, 
■causing  injury  to  a  third  person,  whether  the  act  was  one  of 
negligence  or  positive  misfeasance,  provided  the  servant  was  at 
the  time  acting  for  the  master,  and  within  the  scope  of  the 
business  intrusted  to  him ;  that  this  is  so  although  the  servant 
departs  from  the  private  instructions  of  the  master,  if  still  he  is 
engaged  in  doing  the  master's  business ;  and  that  a  willful  act 
by  the  servant  which  will  exempt  the  master  from  liability  for 
the  tort  must  be  done  outside  of  the  servant's  duty  and  his 
master's  business.  In  the  later  of  the  cases  cited  the  doctrine 
was  declared  that  if  a  servant  goes  outside  of  his  employment, 
and  without  regard  to  his  service,  acting  maliciously  or  in  order 
to  effect  some  purpose  of  his  own,  and  wantonly  commits  a  tres- 
pass, or  causes  damage  to  another,  the  master  is  not  responsi- 
ble ;  so  that  the  inquiry  is  whether  the  wrongful  act  is  in  the 
course  of  the  employment,  or  outside  of  it  and  to  accomplish  a 
purpose  foreign  to  it.  In  the  latter  case  the  relation  of  master 
and  servant  does  not  exist  so  as  to  hold  the  master  for  the  act. 
Each  of  these  cases  followed  the  doctrine  of  Cosgraoe  v.  Ogden 
(49  IS,  T.  255),  in  which  the  rule  was  accurately  stated  and 
with  some  useful  illustrations.  It  was  there  said  that  the  test 
of  the  master's  responsibility  for  the  act  of  his  servant  is  not 
whether  such  act  was  done  according  to  the  instructions  of  the 
master,  but  whether  it  was  done  in  the  prosecution  of  the  busi- 
ness which  the  master  employed  the  servant  to  do ;  and  the 
distinction  is  illustrated  by  the  case  of  the  owner  of  a  building 
who  has  employed  a  servant  to  remove  the  roof.  If,  it  was 
said,  the  owner  directs  the  servant  to  throw  the  materials  upon 
his  lot,  where  no  one  would,  be  endangered,  and  the  servant, 
disregarding  this  direction,  should  carelessly  throw  them  into 
the  street,  causing  injury  to  a  passenger,  the  master  would  be 
responsible  therefor,  although  done  in  violation  of  his  instruc- 
tions, because  it  was  done  in  the  business  of  the  master ;  but 
should  the  servant,  for  some  purpose  of  his  own,  intentionally 


1881.]  OcHSEKBBiK  V.  Shaplet  et  al.  221 

Opinion  of  the  Court,  per  Finch,  J. 

throw  material  on  a  passenger^  the  master  would  not  be  respon- 
sible for  the  injury,  because  it  would  not  be  an  act  done  in  his 
business,  but  a  departure  therefrom  by  the  servant  to  effect 
some  purpose  of  his  own. 

The  distinction  thus  drawn  must  be  the  test  of  the  master's 
liability  in  the  case  before  us.  The  defendants  were  boiler- 
makers  in  the  city  of  Binghamton,  and  having  completed  a 
boiler  for  a  customer,  placed  it  in  the  public  street  in  front  of 
their  premises,  and  directed  Carter,  their  superintendent,  or 
master  mechanic,  to  test  it  by  starting  the  fires,  and  raising  t}ie 
steam.  The  customer  requested  of  the  defendant,  Shapley,  in 
the  presence  of  Carter,  that  the  boiler  should  be  tested  under 
a  pressure  of  one  hundred  and  eighty  pounds.  Shapley  re- 
plied there  was  no  use  of  testing  it  to  one  hundred  and  eighty ; 
that  one  hundred  and  fifty  was  enough,  since  its  ordinary  use 
would  not  require  over  one  hundred  to  one  hundred  and 
twenty-five  pounds  pressure.  Carter,  and  King,  the  proposed 
purchaser,  started  for  the  street.  On  the  way,  the  latter  again 
expressed  a  wish  for  a  test  to  one  hundred  and  eighty  pounds. 
Carter  answered :  '^  I  will  test  it  to  two  hundred  any  how ;  I 
had  as  lief  test  it  to  four  hundred ;  you  can't  burst  it.^  The 
fires  were  lighted  and  the  experiment  began,  with  the  safety- 
valve  loaded  to  a  pressure  of  one  hundred  arid  ninety-eight 
pounds.  That  point  was  reached,  and  the  escaping  steam  in- 
dicated at  least  that  pressure.  By  this  time  the  customer  had 
gone,  but  Carter,  with  a  reckless  confidence  in  the  strength  of 
the  boiler,  sent  two  of  the  men  to  the  shop  for  additional 
weights,  and  before  their  return,  took  hold  of  the  lever,  first 
with  one  hand  and  then  with  both,  holding  it  down.  On  the 
instant,  the  explosion  occurred,  scattering  death  and  injury 
around. 

About  these  facts  there  is  neither  dispute  nor  contradiction. 
We  must  measure  them  by  the  rule  already  stated,  and  de- 
termine whether  they  raised  a  question  of  fact  which  ought  to 
have  been  submitted  to  the  jury.  In  testing  the  boiler  Carter 
was  acting  in  the  master's  business,  and  in  the  line  of  his  own 
employment.    That  was  the  master's  duty  intrusted  to  the 
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servant.  The  experiment  of  actual  trial  was  an  essential  ele- 
ment closing  and  linishing  the  manufacture.  The  test  was  an 
ordinary  and  usual  act  in  the  businesfi,  and  had  been  many 
times  before  ap>plied  by  the  act  of  the  same  servant  In  mak- 
ing the  test  the  latter  went  beyond  the  master's  wish.  There 
was  no  peremptory  command  to  stop  at  a  pressure  of  one  hun- 
dred and  fifty  pounds.  What  was  said  was  advisory  merely ; 
the  expression  of  an  opinion  by  the  master  that  such  limit  was 
sufficient.  But  the  customer  was  not  satisfied.  He  desired 
the  test  of  a  stronger  pressure.  The  servant,  in  granting  it, 
was  acting  for  the  master;  seeking  to  satisfy  the  master's  cus-. 
tomer ;  establishing  the  strength  and  perfection  of  the  master's 
workmanship;  and  this  was  just  as  true  after  one  hundred  and 
fifty  pounds  was  passed  as  before.  The  servant  was  reckless 
and  fool-hardy  in  his  over  confidence,  but  even  if  wanton  and 
willful,  and  going  beyond  the  master's  direction,  the  latter  is 
not  excused,  since  the  servant  was  still  testing  the  boiler ;  do- 
ing an  act  within  the  scope  of  the  master's  business,  and  in  the 
plain  and  definite  line  of  the  servant's  employment.  How  can 
we  apply  the  contrary  theory  to  the  existing  facts  ?  Did  Car- 
ter go  outside  of  his  employment  when  the  steam  gauge  indi- 
cated a  pressure  beyond  one  hundred  and  fifty  pounds  ?  Was 
he  then  acting  without  regard  to  his  service,  and  to  accom- 
plish some  purpose  of  his  own  foreign  to  his  service  ?  What 
was,  or  could  have  been,  that  foreign,  independent,  personal 
purpose,  having  no  connection  with  the  business  of  the  mas- 
ter ?  There  is  not  a  shadow  of  evidence  of  its  existence.  No 
fact  in  the  least  indicates  any  such  purpose  or  aim.  It  is  idle 
to  suppose  that  he  meant  to  explode  the  boiler,  and  not  only 
commit  suicide,  but  involve  innocent  bystanders  in  the  catas- 
trophe. There  was  plainly  no  purpose,  no  object,  no  aim,  ex- 
cept to  test  the  boiler  beyond  the  master's  wish,  in  the  rash 
and  reckless  confidence  that  it  would  bear  the  strain.  In  so 
doing  he  was  engaged  in  the  master's  business  although  going 
beyond  his  directions.  How,  then,  was  there  any  question  for 
the  jury  ?  The  learned  counsel  for  the  appellants  tersely  and 
precisely  touches  the  exact  point  of  the  controversy  when  he 
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daiins  that  "  it  was  the  intervention  of  Carter's  will,  stepping 
in  to  accomplish  an  individual  purpose,  ybr^i^  to  his  author- 
ity "  and  beyond  it,  which  caused  the  explosion.  But  we  see 
no  atom  of  evidence  indicating  any  such  individual  or  foreign 
purpose.  What  was  it,  we  are  compelled  again  to  ask ;  and 
where  is  the  proof  2  Plainly,  it  exists  nowhere,  unless  in  the 
fact  that  the  master's  wish  was  not  heeded.  But  that  fact  tends 
to  no  such  result.  Carter  was  still  serving  the  master,  still 
testing  the  boiler,  and  if  the  experiment  had  been  successful 
it  would  have  been  to  the  master's  credit,  and  for  the  master's 
benefit.  We  think,  therefore^  tlie  trial  judge  was  right  in  with- 
holding the  qugtion_from  the  jury.  The  facts  were  undis- 
puted  and  did  not  admit  of  different  or  contrary  inferences. 
The  question  became  purely  a  question  of  lav  and  was  cor- 
rectly determined. 

We  pass  now  to  the  question  of  contributory  negligence. 
While  the  boiler  was  in  the  street  and  the  test  was  being 
applied,  the  plaintiff  approached  and  stopped.  He  had  a  right 
to  be  in  the  street,  and  to  pass  by  the  boiler.  He  had  also  a 
right  to  stop  and  observe  what  was  occurring.  The  question, 
however,  is  not  one  of  right,  but  of  ordinary  prudence  in  its 
exercise.  The  boiler  was  in  the  street,  with  the  fires  lighted. 
It  was  du'ectly  in  front  of  a  boiler  manufactory.  It  was  con- 
nected with  no  machinery  which  it  was  driving  or  setting  in 
motion.  It  was  plain  to  the  commonest  observatien  that  it 
was  a  new  boiler,  being  tested.  But  this  was  not  all.  The 
plaintiff  was  warned  of  what  was  goin^g  on,  and  of  the  possible 
danger  to  which  he  was,  voluntarily  and  without  necessity, 
exposing  himself.  A  witness  testified  that,  a  few  minutes 
before  the  explosion  and  while  standing  within  two  feet  of 
plaintiff,  and  both  of  them  within  six  feet  of  Carter,  he,  the 
witness,  spoke  to  the  latter  and  said :  ''  It  isn't  a  good  place  to 
be  standing  here  while  you  are  testing  that,"  and  he  said  :  "No, 
and  I  wish  they  would  all  leave."  He  said  he  wished  "  they 
would  all  go  away ;  it  wasn't  a  good  place  to  stand  around." 
The  witness  acted  on  the  suggestion,  and  not  only  went  away 
himself,  but  said  to  the  others :  "  Boys,  come ;  lef  s  go  away." 
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It  is  very  certain  that  the  plaintiff  heard  this  warning,  for  ho 
did  not  choose  to  take  the  witness  stand  and  deny  it.  He 
knew,  therefore,  that  he  was  watching  an  experiment,  the 
issue  of  which  he  could  not  certainly  foresee.  The  very  idea 
of  a  test  implies  the  possibility  of  failure.  "Whatever  of  risk 
was  inseparable  from  the  first  test  of  an  untried  boiler,  quite 
certain  to  be  carried  beyond  the  pressure  of  its  ordinary  use, 
this  plaintiff  took  upon  himself,  without  necessity  or  just  occa- 
sion, and  merely  from  a  motive  of  idle  curiosity.  He  is  told 
that  it  is  a  test  which  is  in  progress,  and  warned  of  possible 
danger.  Others  prudently  withdraw,  but  he  takes  the  chance 
of  remaining.  The  explosion  happens,  and  he  is  seriously 
injured.  The  court  held  that  these  facts  justified  no  inference 
of  contributory  negligence,  and  refused  to  submit  the  question 
as  one  of  fact  to  the  jury.  The  learned  judge  said  that  the 
only  evidence  of  plaintiff^s  negligence  was  that  he  was  there. 
But  the  person  injured  is  always  "  there."  Whether  he  ought 
to  be  there,  whether  it  was  necessary  or  prudent  to  be  there, 
and  why  and  under  what  circumstances,  are  often  important 
questions.  In  the  present  case,  while  there  is  no  dispute  about 
the  facts,  the  inquiry  remains,  whether  there  is  not  ground  for 
dispute  as  to  the  proper  inferences  to  be  drawn  from  them ; 
for  negligence  is  not  a  fact,  which  is  the  subject  of  direct 
proof,  but  an  inference  from  facts  put  in  evidence.  (Wharton 
on  Neg.,  §  420.)  It  was  said,  in  Ireland  v.  0.  H.  i&  S,  Plank- 
road  Co.  (13  N.  T.  533)  that  negligetice  is  almost  always  to 
be  deduced  as  an  infereiice  of  fact  from  several  facts  and  cir- 
cumstances disclosed  by  the  testimony,  after  their  connection 
and  relation  to  the  matter  in  issue  have  been  traced,  and  their 
weight  and  force  considered ;  and  that,  in  such  cases,  the  infer- 
ence cannot  be  made  without  the  intervention  of  a  jury, 
although  all  the  witnesses  agree  in  their  statements.  To  the  same 
purport  are  more  recent  cases.  {Stackus  v.  Jf.  Y.  CI  cfe  H.  Ji.  R. 
R.  Co.y  79  K  T.  469  ;  Hart  v.  H.  R.  Bridge  Co.,  80  id.  622.) 
We  are,  therefore,  to  inquire  whether  the  facts  proved  were  at 
all  capable  of  sustaining  an  inference  of  negligence.  If  they 
were,  the  jury  and  not  the  court  were  to  determine  whether  the 
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inference  should  be  drawn  or  not.  In  other  words,  to  support 
the  ruling  at  the  trial,  we  must  be  able  to  say  that  the  fSstcts  did 
not  permit  or  tend  to  establish  an  inference  of  negligence.  It 
is  best,  therefore,  to  get  a  little  closer  to  the  question.  If  a 
steam  fire-engine  was  working  on  a  street  comer,  a  passer-bj, 
who  stopped  to  observe  its  movement  or  construction,  could 
not  be  said  to  have  been  negligent,  although  injured  by  an  ex- 
plosion which  would  not  have  harmed  him  but  for  his  lingering 
near.  Why  I  Evidently  because  he  has  a  right  to  assume  that 
there  is  no  danger,  since  the  machine  has  been  tested,  and 
actual  trial  and  use  has  demonstrated  its  safety,  and  that  no 
dangerous  experiment  is  in  progress.  But  suppose  on  ap- 
proaching it  he  is  told  that  the  machine  is  having  its  first  test, 
that  it  is  an  experiment  which  is  in  progress,  and  that,  there- 
fore, it  isn't  a  good  place  to  be  standing  near,  is  it  certainly  an 
act  of  ordinary  prudence  for  the  observer  to  remain  and  take 
the  chances  of  the  experiment  ?  We  must  grant  that  he  is  law- 
fully there,  and  that  in  the  absence  of  warning  he  owes  no  duty 
of  nnusnal  or  extra  caution.  But  with  the  warning  of  danger 
arises  the  duty  of  prudence  and  self-protection.  So  it  was  said 
in  Ernst  v.  //.  JS.  E.  B.  Co.  (35  N.  T.  26).  The  testator,  it  was 
held,  was  lawfully  upon  the  public  highway  ;  the  right  he  had 
to  use  it  was  as  perfect  as  that  of  the  defendant  to  cross  it ;  but 
if  warned  of  the  approach  of  an  engine  by  the  customary  sig- 
nals, or*  if  by  other  means  made  aware  of  its  proximity,  it  was 
his  duty  to  avoid  exposing  himself  to  injury.  The  plaintiff 
here  owed  no  duty  of  unusual  care  unless  fairly  warned  of  pos- 
sible danger.  The  evidence  tends  to  show  that  such  warning 
was  given.  No  necessity,  no  business,  no  duty  kept  the  plaint- 
iff in  presence  of  the  boiler.  It  was  possible,  easy  and  prudent 
for  him  to  leave  the  place  of  danger.  How  then  can  we  say 
that  no  inference  of  negligence  was  possible ;  that  men  of  ordi- 
nary prudence  would  have  stayed  and  risked  the  result  of  the 
experiment  ?  At  least,  how  can  we  say  it  as  matter  of  law  ? 
We  think  the  question  should  have  been  submitted  to  the  jury. 
We  express  no  opinion  upon  it  as  a  question  of  fact.  It  is  our 
dnty  not  to  do  so,  and  to  leave  the  jury  to  approach  it,  if  again 
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presented,  utterly  uninfluenced  by  any  expressions  of  our  own, 
and  which  have  related  solely  to  the  question  of  law.  Whether 
the  warning  was  in  fact  given,  whether  the  plaintiff  heard  it, 
whether  it  was  plain  enough  fairly  to  apprise  him  of  danger, 
are  all  questions  which  they  may  have  to  consider  and  upon 
which  we  do  not  pass.  It  follows  from  this  view  of  the  case 
that  there  must  be  a  new  trial. 

The  order  should  be  reversed  ;  and  new  trial  granted ;  costs  to 
abide  the  event. 

FoLGBR,  Ch.  J.,  Earl  and  Rapallo,  JJ.,  concur;  An- 
drews, Miller  and  Danforth,  JJ.,  dissent. 

Order  reversed. 


The  Pennsylvanla  Coal  Company,  Respondent,  v.  Eliza- 
beth M.  Blakr,  Impleaded,  etc.,  Appellant. 

On  March  27, 1873,  the  firm  of  C.  A.  B.  &  Co.  being  indebted  to  plaintiff, 
an  oral  agreement  was  made  between  them,  hy  which  plaintiff  agreed  to 
extend  the  time  of  payment  upon  receiying,  as  collateral  security,  a  mort- 
gage, executed  by  defendant,  E.,  tbe  wife  of  C.  A.  B.,  who  had  no 
interest  in  the  firm,  upon  lands  owned  by  her.  In  pursuance  thereof, 
said  firm  upon  that  day  executed  and  delivered  to  plaintiff  their  ilotes 
for  the  amount  of  the  indebtedness.  E.  subsequently  executed  her 
mortgage,  bearing  date  on  that  day,  but  acknowledged  April  7, 1878, 
conditioned  for  the  payment  of  said  notes.  In  an  action  to  foreclose  the 
mortgage,  hetd^  that  it  was  executed  for  a  good  consideration,  and  was 
valid,  as  the  agreement  to  forbear  did  not  become  binding  until  the 
mortgage  was  delivered,  and  the  consideration  of  benefit  to  the  princi- 
pal was  then  received. 

On  the  day  the  first  of  the  notes  fell  due,  said  firm  sent  to  plaintiff  checks 
for  the  amount  thereof,  with  intent  to  pay,  and  requested  the  same  to 
be  applied  in  payment  of  the  note.  Plaintiff  objected  to  such  applica- 
tion, and  requested  that  the  checks  should  be  applied  on  the  open  ac- 
count of  the  firm,  stating  that,  if  insisted  upon,  the  application  would 
be  made  in  payment  of  the  note ;  but  in  that  case,  the  account  with  the 
firm  would  be  closed,  and  payment  required  and  no  further  credit  given. 
This  was  not  expressly  assented  to,  but  no  further  direction  was  given- 
as  to  the  application,  no  demand  was  made  for  the  note  and  the  firm  con- 
tinued to  purchase,  and  plaintiff  to  sell  on  credit.  Plaintiff,  soon  after 
the  interview,  credited  the  checks  in  the  open  account  and  delivered  to 
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the  firm  receipted  vouchers,  showing  each  application.  Held,  that  this 
did  not  amount  to  a  payment  of  the  note ;  but  the  facts  showed  an  acqui- 
escence of  the  parties  in  the  application  made. 

Subsequently,  the  said  firm  and  plaintiff  had  a  settlement,  and  it  was 
arranged  that  G.  A.  B.  should  assume  and  pay  the  balance  then  unpaid 
upon  the  notes,  he  agreeing  to  procure  a  guaranty,  by  his  wife,  of  such 
payment,  and  plaintiff  agreeing,  on  receipt  thereof,  to  release  the  part- 
ners of  C.  A.  B.  The  latter  thereupon  executed,  with  his  wife,  and  de- 
livered to  plaintiff  an  instrument  which,  after  reciting  the  giving  of  the 
notes  and. mortgage,  and  acknowledging  the  balance  unpaid  thereon, con- 
tained a  request  to  plaintiff  to  release  the  copartners  of  C.  A.  B.  from 
such  indebtedness  ;  and  the  wife,  for  an  expressed  "  valuable  considera- 
tion," guaranteed  the  payment  of  the  said  balance  "  upon  demand  made 
of  the  said  "  C.  A.  B.,  and  charged  her  separate  estate  therewith.  Held, 
that  a  personal  judgment  against  E.  for  any  deficiency,  based  upon  this 
guaranty,  was  proper. 

A460  held^  that  as  by  said  instrument  the  first  note  was  treated  as  unpaid, 
and  as  part  of  the  debt  assumed  by  C.  A.  B.  and  guaranteed  by  £.  she 
was  estopped  from  claiming  payment 

Ji  seems,  that  a  demand  for  payment  of  C.  A.  B.  was  a  condition  precedent 
to  liability  upon  the  guaranty. 

It  was  averred  in  the  complaint  that  a  demand  was  made ;  the  answer 
contained  a  general  denial  of  the  allegations  of  the  complaint,  save  the 
execution  of  the  mortgage  and  the  subsequent  agreement.  There  was 
no  proof  of  demand  on  the  trial,  and  it  did  not  appear  that  the  question 
was  there  raised  or  suggested  ;  there  was  no  finding  that  demand  was 
made,  and  no  request  to  find,  and  it  did  not  appear  that  the  point  was 
taken  at  General  Term.  Held,  that  the  denial  in  the  answer  vras  not  one 
that  would  positively  indicate  a  purpose  to  make  the  question  of  de- 
mand one  of  the  contested  issues  on  trial,  although  sufficient  to  au- 
thorize the  question  to  be  there  raised;  and  that  the  question  could  not 
be  raised  here. 

Also  held,  that,  by  the  application  of  the  check  upon  the  open  account,  it 
did  not  work  a  valid  extension  of  the  time  of  payment  of  the  notes  so  as 
to  discharge  E.  as  surety. 

AlBoheld,  that,  by  her  subsequent  acts  and  agreements,  E.  was  estopped 
from  claiming  such  a  discharge. 

(Argued  March  25,  1881 ;  decided  April  26,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  BuflEalo,  entered  upon  an  order  made  April 
1, 1879,  which  affirmed  a  judgment  in  favor  of  plaintiff,  enter^ 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 
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This  action  was  brought  to  foreclose  a  mortgage  executed  by 
defendant  Elizabeth  M.  Blake,  who  is  wife  of  the  defendant 
Clarence  A.  Blake,  upon  real  estate  owned  by  her  situate  in  the 
city  of  Buffalo,  conditioned  for  the  payment  of  six  notes  of  $10,- 
000  each,  executed  by  the  firm  of  C.  A.  Blake  &  Co.  to  plaintiff , 
of  which  firm  said  Clarence  A.  Blake  was  one  of  the  partners. 

The  court  found  in  substance  that  on  the  22d  day  of 
March,  1873,  the  said  firm  was  indebted  to  plaintiff  in  an 
amount  of  over  $75,000,  of  which  more  than  $60,000  was  past 
due.  An  oral  agreement  was  on  that  day  made  between  them 
by  which  plaintiff  agreed  to  extend  the  time  of  payment  of  $60- 
000,  upon  receiving  a  mortgage  executed  by  Mrs.  Blake  upon 
her  said  real  estate.  Pursuant  to  such  agreement  the  said  firm 
executed  the  six  notes  mentioned  and  described  in  the  mort- 
gage, some  of  them  ante  dated,  and  the  mortgage  in  question 
was  executed  and  delivered.  The  mortgage  was  dated  on  the 
day  aforesaid.  It  appeared,  however,  that  it  was  not  executed 
and  acknowledged  until  April  7, 1873.  Mrs.  Blake  received  no 
consideration  for  executing  the  mortgage,  and  it  was  not  exe- 
cuted for  any  benefit  to  her  separate  estate. 

The  court  also  made  the  following  findings : 

"  That  the  first  of  the  said  notes  by  its  terms  became  due 
and  payable  on  the  27th  day  of  October,  1878,  and  on  that 
day  amounted,  principal  and  interest,  to  the  sum  of  $10,- 
472.50 ;  that  on  that  day  the  said  firm  sent  to  the  plaintiff 
their  three  bank  checks,  one  of  which  was  for  $10,000,  one  for 
$4:72.50,  and  one  for  $5,900 ;  that  wh^n  the  said  firm  drew 
such  checks  and  sent  them  to  the  plaintiff,  they  intended  to 
have  the  two  former  applied  in  payment  of  such  note  maturing 
that  day ;  that  said  plaintiff,  on  receiving  said  checks,  by 
Gteorge  A.  Hoyt,  who  was  then  the  treasurer  and  general  man- 
ager of  the  plaintiff,  objected  to  such  application,  and  insisted 
that  such  checks  should  be  applied  to  the  open  account.  That 
the  defendant  Clarence  A.  Blake  being  then  absent  from  New 
York,  at  which  place  the  transaction  "took  place,  it  was  there- 
upon arranged  between  the  plaintiff  and  said  firm  that  the  ap- 
plication of  the  amount  of  said  two  checks  should  be  left  in 
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abeyance  until  the  return  of  said  Blake,  and  that  upon  his  re- 
turn he  and  the  said  George  A.  Hojt  should  determine  whether 
such  checks  should  be  applied  in  payment  of  the  note  or 
upon  the  open  account.  That  on  the  11th  or  12th  day  of 
November,  1873,  the  said  Blake  had  an  interview  with  the  said 
Hoy t  with  respect  to  such  application ;  that  in  such  interview 
said  Blake  expressed  his  desire  that  the  checks  should  be  ap- 
plied to  the  payment  of  such  note ;  that  said  Hoy t  insisted 
that  they  ought  to  be  applied  upon  the  open  account ;  that  said 
Blake  did  not  then  expressly  assent  to  the  application  on  the 
open  account ;  that  Mr.  Hoyt  in  the  interview  told  Mr.  Blake 
that  if  he  insisted  upon  it,  the  checks  should  be  applied  upon 
the  note,  but  if  such  application  was  made,  the  plaintiffs  ac- 
count with  the  firm  would  be  closed,  and  payment  of  the  ma- 
tured open  account  expected,  and  that  the  plaintiff  would  no 
longer  sell  the  firm  coal  on  credit ;  that  with  these  expressions 
of  their  wishes  and  intentions  as  to  the  application  of  those 
checks,  the  interview  terminated,  neither  expressly  assenting  to 
or  refusing  the  wish  of  the  other  as  to  such  application.  That 
no  subsequent  direction  was  given  by  Mr.  Blake  as  to  such  ap- 
plication ;  that  he  made  no  demand  for  the  note ;  that  the  firm 
continued  to  purchase  coal  of  the  plaintiff,  and  that  the  plaint- 
iff continued  to  deliver  coal  to  them  on  credit  and  open 
account ;  that  soon  after  such  interview  the  plaintiff  gave  the 
firm  credit  on  its  books  for  the  amount  of  such  checks  as  a 
payment  on  the  open  account,  and  delivered  to  the  firm  re- 
ceipted vouchers  sho\ffing  such  application  ;  that  such  note  re- 
mained in  the  possession  of  the  plaintiff  nncalled  for  by  said 
firm  or  said  Blake;  that  the  plaintiff  applied  such  checks  to 
the  open  account  and  not  upon  the  note ;  that  the  plaintiff 
inferred  the  assent  of  said  firm  and  of  each  member  thereof  to 
such  application,  and  I  find  that  said  firm  and  each  member 
thereof  did  acquiesce  therein." 

The  court  also  found  in  substaace  that  on  February  25, 1876, 
plaintiff  and  said  firm  of  G.  A.  Blake  &  Co.  had  a  settlement 
and  there  was  then  found  due  upon  said  notes  the  sum  of 
$48,627.50,  and  it  was  arranged  that  Mr.  Blake  should  person- 
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ally  assume  and  pay  such  indebtedness ;  he  to  procure  the  guar- 
anty of  his  wife,  and  plaintiff  to  release  the  other  partners.  In 
pursuance  of  that  arrangement  Mr.  and  Mrs.  Blake  executed 
a  written  instrument,  which,  after  reciting  the  making  of  the 
notes  and  the  mortgage,  and  the  arrangement  for  the  assump- 
tion of  the  indebtedness,  contained  a  request  that  plaintiflE 
should  release  the  other  members  of  the  firm,  and  an  agree- 
ment that  such  release  should  not  affect  or  impair  the  liability 
of  Mr.  Blake.     The  instrument  also  contained  the  following : 

**  And  we  further  hereby  acknowledge  that  there  is  due  upon 
the  said  promissory  notes  on  the  day  of  the  date  hereof  the 
sum  aforesaid,  and  that  we  have  no  defense,  legal  or  equitable, 
thereto. 

"  And  I,  the  said  Elizabeth  Mason  Blake,  for  a  valuable  con- 
sideration to  me  in  hand  paid,  do  hereby  guarantee  the  pay- 
ment of  said  sum  of  $48,627.60  upon  demand  made  of  the 
said  Clarence  A.  Blake,  and  I  do  hereby  charge  my  sepa- 
rate estate  with  this  guaranty,  and  no  extension  granted  said 
Clarence  A.  Blake  shall  operate  to  discharge  my  liability  as 
such  guarantor  or  affect  the  lien  of  said  mortgage." 

In  consideration  of  such  agreement  and  pursuant  to  the 
request  therein  plaintiff  released  and  discharged  Blake's  part- 
ners. 

Further  facts  appear  in  the  opinion. 

A  personal  judgment  was  entered  against  Mrs.  Blake  for 
any  deficiency. 

Grover  Olevelcmd  for  appellant.  Since  the  Revised  Stat- 
utes it  is  competent  for  the  defendant,  in  an  action  upon  a 
sealed  instrument,  to  show  a  partial  or  total  want  of  considenjr 
tion ;  neither  the  recital  nor  the  seal  act  as  estoppels.  {TaUr 
mcbdge  v.  WaRi%^  25  Wend.  112  ;  John  v.  MUm^  14  id.  198  ; 
WiUon  V.  Ba/ptist  Educational  Soc.y  10  Barb.  311, 312.)  An 
extension  of  time  having,  in  fact,  been  given,  before  the  party 
to  give  the  mortgage  had  ever  been  applied  to,  or  the  mort- 
gage had  been  given  at  all,  the  law  will  not  allow  it  to  be  said 
that  it  was  done  on  the  faith  of  an  instrument  not  in  existence. 
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(Crowder  v.  Dick,  24  Miss.  37 ;  Wren  v.  Pierce,  4  8.  &  M. 
91.)  The  position  of  Mrs.  Blake,  in  giving  the  mortgage  to 
secure  a  debt  in  which  she  had  no  interest,  was  that  of  guar- 
antor. (Bk,  of  Albion  v.  Bums,  46  N.  Y.  170 ;  Smith  v. 
Townaend;  25  id  479  ;  Barnes  y.  Mott,  64  id.  397.)  The  fact 
is  that  no  consideration  passed  when  she  gave  her  mortgage, 
and  the  guaranty  not  being  in  existence,  and  she  never  having 
promised  to  give  her  mortgage,  the  law  will  not  allow  it  to 
be  said  that  faith  was  given  to  that  which  had  no  existence. 
(  Wren  v.  Pierce,  4  S.  &  M.  91 ;  Crowder  v.  Dick,  24  Miss. 
37.)  The  guaranty  was  given  npon  a  past  consideration  and  it 
was  not  suflScient  to  sustain  any  promise.  {Church  v.  Brown, 
21  N.  T.  315,  325  ;  Farnsworth  v.  Clark,  44  Barb.  602,  605.) 
The  delivery  to  the  plaintiflE,  by  Blake  &  Company,  of  the 
amount  of  money  due  on  the  first  note  when  it  became  due, 
and  its  retention  with  a  knowledge  of  Mr.  Blake's  wishes  for 
its  application,  constituted  in  law  a  payment  which  released 
the  surety,  and  which  no  subsequent  arrangement  between 
debtor  and  creditor  could  operate  to  revoke.  {Stone  v.  Sey- 
movT,  15  Wend.  19 ;  Seymowr  v.  Van  Slyke^  8  id.  403  ;  Pat- 
terson V.  Hall,  9  Cow.  747 ;  Truscott  v.  King,  6  N.  Y.  147 ; 
Sheppard  v.  Steele,  43  id.  60 ;  Brant  on  Guarantees  and  Sure- 
tyship, §  289 ;  North  America  v.  Meredith,  2  Wash.  C.  C. 
47 ;  MiUer  v.  Montgomery,  31  111.  350 ;  Chcmcellor  v.  SchoU, 
23  Penn.  St.  68  ;  M(yrris  v.  Wheeler,  45  N.  Y.  708.)  PlaintiflE 
utterly  failed  to  prove  any  cause  of  action  upon  the  guaranty, 
and  the  appellant's  exception  to  so  much  of  the  court's  sec- 
ond conclusion  of  law  as  decides  that  the  plaintiflE  is  entitled 
to  a  personal  judgment  against  the  appellant,  was  well  taken. 
Barnes  v.  Barrows,  61  N.  Y.  39,  42 ;  Eneas  v.  Hoops,  10  J. 
&  Sp.  517 ;  Feillows  v.  Prentiss,  3  Den.  512,  520 ;  Wal/rath  v, 
Thompson,  6  Hill,  540  ;  Mann  v.  Eckford^s  Ex'rs,  15  Wendi. 
502  ;  East  Biver  Bk.  v.  Rogers,  7  Bosw.  496 ;  McK&nsie  v. 
Farrell,  4  id.  203 ;  Clarke  v.  Bv/rdett,  2  Hall,  217 ;  Bi/rks  v. 
Treppet,  1  Saund.  32 ;  Douglass  v.  Bathh&ne,  5  Hill,  143  ; 
Nelso^h  V.  Bostwick,  id.  39 ;  KetOe  v.  Sipe,  6  Barb.  469 ;  Oil- 
lett  V.  Baloom,  id.  373.) 
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SKermom  S,  Rogers  for  respondent.  Recital  of  a  considera- 
tion and  her  seal  estop  defendant  from  denying  that  the  mort- 
gage was  made  for  a  good  consideration.  {McCrea  v.  Pur- 
mort^  16  Wend.  460  ;  Grcmtv.  Tovmsendj  2  Denio^  336  ;  S.  CI, 
2  Hill,  554 ;  Hennan  on  Estoppel,  §  264 ;  1  Greenl.  Ev., 
§  26  and  note.)  The  seal  imports  a  consideration,  and  without 
the  seal  the  contract  is  good  if  there  be  a  consideration,  and 
nnder  our  present  statute  of  frauds  (as  amended  in  1863),  the 
consideration  need  not  be  expressed.  (3  R.  S.  [6th  ed.]  142 ; 
Whiibeck  v.  Warner,  16  N.  T.  538  ;  Wheeler  v.  BiUinga,  38 
id.  263 ;  Stackpole  v.  Bobbins,  47  Barb.  212 ;  Murray  v. 
Smith,  1  Duer,  412.)  It  is  unimportant  that  the  guaranty  pre- 
ceded the  release.  (  Whits  v.  Baxter,  71  N.  Y.  254.)  It  was 
not  necessary  that  Mrs.  Blake  should  be  informed  of  the  exe- 
cution of  the  release.  No  notice  of  the  acceptance  of  the  guar- 
anty is  required.  (  Whitney  v.  Oroot,  24  Wend.  82 ;  Smith  v. 
Dann,  6  Hill,  543 ;  Union  Bk.  v.  Costa/r^s  Eo/rs,  3  Comst. 
204 ;  White  v.  Baxter,  71  N.  Y.  254.)  Plaintiff  had  the  right 
to  join  both  claims  in  this  action.  {Soofield  v.  Dosoher,  Ot.  of 
App.,  17  Alb.  L.  J.  415 ;  2  E.  S.,  m.  p.  154.) 

FoLGEB,  Ch.  J.  The  first  point  made  by  the  appellant .  is, 
that  the  mortgage  given  by  her  was  without  consideration  and 
is  void. 

It  is  so,  that  the  appellant  took  no  money  consideration,  nor 
any  strictly  personal  benefit,  for  the  giving  of  the  mortgage 
by  her.  It  was  made  for  the  benefit  of  others  than  her,  entirely 
as  a  security  for  debts  owing  by  them,  and  to  procure  for  them 
further  credit  and  favor  in  business.  In  other  words,  the  lands 
of  the  appellant  became  the  surety  for  the  liabilities  of  the 
business  firm  of  which  her  husband  was  a  member.  It  is  so, 
also,  that  the  contract  of  surety  needs  a  consideration  to  sus- 
tain it,  as  well  as  any  other  contract.  {Bailey  v.  Freeman,  4 
Johns.  280;  Leonard  v.  Yrederihwrgh,  8  id.  29.)  But  that 
need  not  be  something  passing  fix)m  the  creditor  to  the  surety. 
Benefit  to  the  principal  debtor,  or  harm  or  inconvenience  to 
the  creditor,  is  enough  to  form  a  consideration  for  the  guaranty ; 
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and  the  oonsideration  in  that  shape  may  be  executory  as  well 
as  executed  at  the  time.  {McNomgkt  v.  MoCla/ughry^  42  N. 
T.  22;  8  Johns.,  supra.)  Now,  here  was  an  agreement  by 
the  plaintiff  to  extend  the  payment  of  part  of  the  debt  owing 
by  the  principal  debtor  for  a  definite  time,  if  the  debtor  would 
procure  the  mortgage  of  the  appellant  as  a  security  for  the 
ultimate  payment  of  the  amount  of  the  debt  thus  extended. 
{Sage  v.  WUcox^  6  Conn.  81 ;  Breed  v.  SiUhouse,  7  id.  523.) 
Though  the  actual  execution  of  the  mortgage  by  the  appellant 
was  on  a  day  subsequent  to  that  of  the  agreement  between  the 
creditor  and  the  principal  debtors,  and  subsequent  to  the  dates 
of  the  extension  notes,  the  mortgage  and  the  notes  were  made 
in  pursuance  of  that  agreement,  in  consideration  of  it  and  to 
carry  it  out.  The  findings  are  full  and  exact  on  this  point,  and 
are  sustained  by  the  testimony.  There  is  no  proof  that  the 
actual  delivery  of  the  notes  and  mortgage  was  not  cotempo- 
raneouB ;  though  the  dates  of  the  notes  and  the  mortgage  and 
the  entry  of  credit  in  the  books  of  the  plaintiff  do  not  corre- 
spond. All  was  done  in  pursuance  of  one  agreement,  and  the 
plaintiff  was  not  bound  to  forbearance  until  the  mortgage  was 
delivered.  It  was  not  until  then  that  the  agreement  to  forbear 
was  fixed  and  the  consideration  of  benefit  to  the  principals 
was  had.    It  was  not,  therefore,  a  past  consideration. 

It  is  not  necessary  to  consider  whether  the  appellant  is  not 
estopped  by  the  agreement  of  February  25, 1876,  from  setting 
up  a  want  of  consideration. 

The  second  point  made  by  the  appellant  is  that  one  of  the 
notes  given  on  the  extension  was  paid  by  the  principals,  and 
that  the  land  is,  by  so  much  as  the  amount  of  that  note,  relieved 
from  the  lien  of  the  mortgage.  The  difficulty  in  upholding 
this  position  is  in  the  facts.  Doubtless  it  was  the  purpose  of 
the  principals,  when  they  went  to  the  creditor  with  the  checks, 
that  the  note  should  be  paid.  They  never  made  the  positive 
offer  of  them  to  the  plaintiff  to  that  end,  in  such  way  as  that 
the  plaintiff  must  take  them  for  that  explicit  purpose  or  reject 
them.  If  the  principals  had  insisted  that  the  checks  shquld  be 
applied  in  payment  of  the  notes,  they  would  have  been ;  but 
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upon  being  given  their  option  to  have  them  thns  applied  and 
their  credit  on  open  account  stopped,  or  applied  on  open 
account  and  their  credit  thereon  continued,  they  preferred  the 
latter.  The  creditor  recognized  the  right  of  the  debtors  to 
apply  where  they  chose,  and  but  exercised  its  right  to  urge 
and  convince  to  a  diflEerent  application.  The  appellant,  as 
surety,  cannot  take  any  advantage  from  what  passed,  for  there 
was  never  an  application  to  the  notes  insisted  upon  by  the 
principals,  or  made  in  fact,  or  more  than  spoken  of,  and  there 
was  acquiescence  by  each  of  the  principals  in  the  course  that 
was  taken.  The  checks  were  not  received  as  a  payment ;  they 
were  not  left  as  a  payment ;  they  were  left  in  abeyance,  their 
ultimate  application  or  return  to  be  determined  after  fiirther 
consideration.  Moreover,  by  the  subsequent  agreement,  made 
by  the  appellant,  the  note  is  treated  as  unpaid,  and  enters  into, 
and  the  subject-matter  thereof  is  part  of,  the  joint  debt  of  the 
principals,  assumed  by  the  appellant's  husband,  guaranteed  by 
her  and  for  the  payment  of  which  she  pledged  her  separate 
estate.  This  agreement  was  made  on  good  consideration,  ex- 
pressed in  the  instrument,  and  unless  the  agreements  of  parties 
who  are  married  women  are  to  be  nothing  more  substantial 
than  summer  winds,  she  is  estopped  thereby. 

The  third  point  is  that  there  should  not  have  been  a  per- 
sonal judgment  against  the  appellant.  The  judgment  is  based 
upon  the  guaranty  contained  in  what  we  have  called  the  sub- 
sequent agreement,  and  which  contains  the  individual  and  per- 
sonal guaranty  by  the  appellant  of  the  payment  of  a  sum 
named,  upon  demand  therefor  made  of  Clarence  A.  Blake, 
and  his  refusal  or  neglect  to  pay.  It  is  averred  in  the  com- 
plaint that  a  demand  was  made  upon  Clarence  A.  Blake. 
There  is  a  general  denial  in  the  answer  of  the  allegations  of 
the  complaint,  save  those  that  state  the  execution  of  the  mort- 
gage and  the  agreement.  There  is  no  finding  that  a  demand  was 
made.  There  is  no  request  to  find  that  there  was  not  a  demand. 
There  is  no  proof  that  there  was  a  demand  in  fact  made. 
Demand  and  notice  are  often  duties  of  imperfect  obligation, 
and  Tuay  in  such  case  be  omitted,  if  the  facts  are  such  that  no 
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benefit  can  result  from  the  making  of  them  {HicJdmg  v. 
Hardey^  7  Taunt.  313) ;  but  then  he  who  should  have  made  the 
demand  must  show  tlie  inutility  of  them,  and  that  was  not  done 
here.  The  appellant  is  a  surety,  and  demand  of  the  principal 
is  a  part  of  the  contract  (Ndaon  v.  Bostwick^  5  Hill,  37) ;  it 
is  one  of  the  conditions  precedent  to  her  obligation  to  pay.  If 
this  position  had  been  taken  or  relied  upon  at  the  trial,  we 
should  feel  obliged  to  maintain  it  here.  There  is  nothing  in 
the  case  to  show  that  it  was  suggested  or  thought  of  at  the 
trial,  where  the  plaintiJff  might  have  shown  a  demand  made,  or 
the  utter  inutility  of  one.  The  denial  in  the  answer  is  not 
one  that  would  positively  indicate  a  purpose  to  make  the  mat- 
ter of  a  demand  one  of  the  contested  issues  on  the  trial,  though 
it  would  have  been  enough  on  which  to  take  the  position  there. 
It  does  not  appear  that  the  point  was  made  at  General  Term ; 
rather,  from  a  perusal  of  the  opinipn  there  delivered,  we 
should  gather  that  the  position  taken  was  not  that  there  had 
been  no  ground  for  personal  liability  established,  but  that  the 
decision  of  the  trial  court  had  made  the  personal  liability  abso- 
lute and  not  contingent  upon  a  deficiency  arising  upon  a  sale 
of  the  lands,  a  position  which  is  met  by  the  General  Term  in 
its  observation  that  though  such  is  the  decision,  the  judgment 
is  as  the  appellant  would  have  it,  in  that  respect.  On  the 
whole  we  think  that  the  case  shows  no  error  in  this  particular 
calling  for  a  reversal  or  even  a  modification. 

The  fourth  point  is,  that  if  there  was  no  payment  of  the 
first  note  that  fell  due,  then  there  was  an  extension  of  time 
given  to  the  principals,  that  discharged  the  lands.  This  is 
claimed  to  grow  out  of  the  application  of  money  on  open  ac- 
count instead  of  on  the  note.  It  is  said  that  the  note  not  hav- 
ing been  paid,  the  time  of  payment  of  it  was  by  that  act  or 
omission  extended.  The  test  is,  could  the  surety  have  paid  the 
note,  and  enforced  the  consequent  liability  against  the  makers  ? 

There  was  no  valid  agreement  between  them  and  the  payee 
for  an  extension,  which  either  could  have  maintained  against 
the  other.  The  payee  could  not,  on  the  ground  of  a  valid  ex- 
tension, have  lawfully  refused  the  offer  of  the  surety  to  pay  the 
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note ;  nor  could  the  makers  on  that  ground  have  lawfully  re- 
sisted the  claim  of  the  surety  for  the  amount,  had  it  been  paid. 
Besides,  upon  this  point  as  well  as  upon  others  in  the  case,  the 
subsequent  acts  and  agreements  of  the  appellant  estop  her 
from  setting  up  such  facts  against  a  recovery. 

It  follows  that  the  judgment  appealed  from  should  be  af- 
firmed. 

All  concur. 

Judgment  affirmed.    . 


Geeteude  B.  Mueeay,  Respondent,  v.  New  Toek  Iifb  In- 
suEANCB  OoHPAKY,  Appellant. 

Where  an  answer  admits  all  the  allegations  in  the  oomplaint  necessary  to 
be  established  to  make  oat  the  cause  of  action,  and  sets  up  an  affirmatlye 
defense,  defendant  has  the  affirmatlye  of  the  issue,  and  the  right  to  open 
and  close  the  case.  The  fact  that  the  complaint  alleges  facts  not  essen- 
tial for  plaintiff  to  aver  or  prove,  and  that  the  same  are  denied  by  the 
answer,  does  not  deprive  defendant  of  such  right. 

Two  policies  of  life*  insurance  issued  bj  defendant  contained  each  a  condi- 
tion that  if  the  insured  should  die  in  consequence  of  **  the  violation  of 
the  laws  of  any  nation,  State  or  province/'  the  policy  should  be  void.  The 
oomplaint,  in  an  action  upon  the  policies,  alleged  that  the  death  was  not 
caused  by  ihe  breaking  of  any  of  the  conditions.  Copies  of  the  policies 
were  annexed.  The  answer  denied  this  allegation,  and  alleged  that  the 
insured  died  in  consequence  of  a  violation  by  him  of  the  laws  of  this  State. 
It  admitted  that  defendant  issued  the  two  policies,  copies  of  which  were 
annexed  to  the  complaint,  and  begged  leave  to  refer  to  the  originals  when 
they  should  be  produced;  it  admitted  the  other  allegations  of  complaint. 
Held,  that  the  answer  admitted  all  the  material  facts  required  to  be 
established  by  plaintiff  to  maintain  the  action ;  that  defendant  had  the 
affirmative  of  the  issue  and  the  right  to  open  and  close  the  case,  and  a 
denial  of  this  right  was  error ;  that  ihe  allegation  in  the  complaint  that 
no  condition  was  broken  was  not  essential  to  the  cause  of  action  ;  plaint- 
iff  was  not  required  to  prove  it,  and  the  insertion  and  denial  thereof  did 
not  deprive  defendant  of  his  right  to  the  affirmative;  also  that  the  re- 
quest in  the  answer  to  refer  to  the  original  policies  was  not  a  denial  and 
did  not  require  proof  of  them. 

Murray  v.  y,  7,  Life  Ina.  Co.  (10  Hun,  850),  reversed. 

(Argued  AprU  18, 1881 ;  decided  April  26,  1881.) 
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Appeal  fi-om  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  the  second  Monday  of  December,  1879,  which 
aflSrmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a  ver- 
dict and  affirmed  an  order  denying  a  motion  for  a  new  trial. 
(Keported  below,  19  Hun,  360.) 

This  action  was  brought  upon  two  policies  of  insurance 
issued  by  defendant  to  plaintiff  upon  the  life  of  her  husband, 
Wisner  Murray. 

The  substance  of  the  pleadings  is  set  forth  in  the  opinion. 

When  the  cause  was  called  for  trial  defendant  claimed  the  af- 
firmative of  the  issue.    This  was  denied,  and  exception  taken. 

Joseph  H.  Choate  for  appellant.  The  defendant  was  enti- 
tled to  open  and  close  the  case,  and  the  court  erred  in  refusing 
it  that  right.  {MiUard  v.  Thorn,  56  N.  T.  405 ;  JoTies  v. 
Brooklyn  Life  Ins.  Co.,  61  id.  79  ;  Vcun  Valkenbwrg  v.  Am. 
Pop.  Life  Ins.  Co.,  70  id.  605 ;  Qray  v.  Oar&ner  et  al.,  17 
Mass.  188  ;  Cothml  v.  Talmadge,  1  E.  D.  Smith,  576 ;  Boxie 
V.  Oreene,  37  How.  Pr.  100 ;  Gluffy.  Mut.  Ben.  L.  Ins.  Co., 
99  Mass.  317 ;  13  Allen,  808  ;  Starmont  v.  Waterloo  L.  A  Cos. 
Ass.  Co.,  1  F.  &  F.  22 ;  HiU  v.  Fox,  id.  136 ;  C(yoertson  v. 
Corm.  Mut.  L.  Ins.  Co.,  3  Ins.  L.  J.  113 ;  N.  T.  L.  Ins.  Co. 
V.  Oraham,  2  Duvall  [Ky.],  506 ;  MtO^  v.  Mut.  B.  L.  Ins. 
Co.,  34r  Iowa,  222 ;  Sioick  v.  Home  L.  Ins.  Co.,  2  Dillon,  160  ; 
Hdcihird  v.  AH.  L.  Ins.  Co.,  id.  166 ;  Leete  v.  Oreshmn  L. 
Ins.  Co.,  15  Jur.  1161 ;  8.  C,  7  Eng.  L.  &  Eq.  578  ;  Hachmm 
V.  Femie,  3  M.  &  W.  505  ;  8.  C,  2  Jur.  444 ;  Craig  v.  Fmn, 
1  Car.  &  Marsh.  43.)  The  refusal  of  the  court  below  to  recog- 
nize the  defendant's  right  to  open  and  close  was  error,  for 
which  the  verdict  must  clearly  be  set  aside  and  a  new  trial 
granted.  {MiUerd  v.  Thome,  56  N.  T.  405  ;  Greene  v.  White, 
37  id.  407 ;  Elwell  v.  Chwmberlam,  81  id.  611 ;  HuntvngUm 
V.  Conkey,  83  Barb.  218 ;  Hoooie  v.  Oreene,  37  How.  Pr.  97; 
Brenncm  v.  8ecu/rity  L.  Ins.  Co.,  4  Daly,  296 ;  Idndsley  v. 
Europ.  Pet.  Co.,  3  Lans.  176 ;  8.  C,  41  How.  Pr.  56 ;  Ca/rter 
V.  Jones,  6  0.  &  P.  64;  Mero&r  y.WhaU,5  Ad.  &  El.  [N.  S.] 


238        Murray  v.  New  York  Lifb  Insurance  Co»      [Apr., 

Opinion  of  the  Coart,  per  Milusr,  J. 

447 ;  Doe  v.  Brayne,  6  Man.  G.  &  S.  655  ;  Oeach  v.  Inger- 
scU,  14  M.  &  W.  95 ;  Ashley  v.  BcOea,  15  id.  689.)  The  court 
erred  in  refusing  to  ehai^  as  requested  by  defendant's  counsel, 
that  the  affray  in  question  was  not  over  while  Spencer  Murray 
held  Mr.  Berdell,  and  in  leaving  that  question,  which  was  a 
pure  question  of  law,  to  the  jury  to  determine.  (Addison  on 
Torts,  735 ;  Russell  on  Crinaes,  49-50 ;  Beg.  v.  Jackson^  7 
Cox's  C.  C.  357 ;  Bex  v.  Towle,  E.  &  E.  314 ;  Wix<m  v.  The 
People,  5  Park.  Cr.  129;  U.  8.  v.  Sharp,  1  Pet.  0.  C.  126.) 
The  death  of  the  insured  was  the  direct,  immediate  conse- 
quence of  the  assault  which  he  had  made  on  Berdell,  and 
plaintiff  is,  therefore,  not  entitled  to  recover.  {Gluff  v.  Mut. 
Ben.  L.  Ins.  Co.,  13  Allen,  308  ;  99  Mass.  317;  3  Lans.  347; 
45  N.  Y.  431 ;  Shaler  v.  Bailway  Pass.  Aee.  Co.,  5  Bigelow's 
Cases,  331 ;  McGlwre  v.  Mut.  L.  Ins.  Co.,  55  N.  T.  651 ;  Weed 
V.  Mut.  Ben.  D.  Ins.  Co.,  70  id.  561.) 

Charles  H.  Winjield  for  respondent.  The  insured  was  not 
when  killed  engaged  in  the  commission  of  an  unlawful  act 
within  the  provisions  of  the  policy.  {Goetzma/n  v.  Connecti- 
cut Life  Ins.  Co.,  3  Hun,  515  ;  Bradley  v.  MuPual  Ben.  Z. 
Ins.  Co,,  45  N.  Y.  422 ;  OluffY.  MuPual  Ben.  L.  Ins.  Co.,  13 
Allen  [Mass.],  318;  99  Mass.  317;  Harper's  Adm^rY.  The 
Phoenix  L.  Ins.  Co.,  18  Mo.  109 ;  1  Bigelow's  Life  and  Acci- 
dent Insurance  Cases,  300 ;  Overton  v.  St.  Louis  Mut.  Ins. 
Co.,  89  Mo.  122;  1  Bigelow,  208,  265,  313,  341,  512;  4  Hill, 
74 ;  55  N.  T.  169;  4  Sold.  272 ;  Vol.  2,  pp.  680,  681,  682,  §§ 
3,  4,  11,  12,  18, 19,  36 ;  Id.  vol.  3,  p.  148;  Wharton's  Crim. 
Law,  §§  935,  970,  971,  989, 1020, 1021,  1022,  1025;  11  Hun, 
631 ;  1  HQl,  377,  436  ;  2  Abb.  [N.  S.]  148 ;  2  N.  Y.  193 ;  3  id. 
396;  4  Black.  Com.  180,  183, 184, 185,  186.) 

Miller,  J.  The  right  of  a  party  holding  the  afltanative  upon 
an  issue  of  fact  upon  trial  to  open  and  close  the  evidence,  and 
upon  the  final  submission  of  the  case  to  the  jury  to  reply  in 
summing  up  the  case  is  too  well  settled  to  admit  of  any  ques- 
tion.    And  when  such  right  is  denied  by  the  judge  upon  the 
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trial,  Buch  denial  furnishes  ground  for  exception,  which  is  the 
subject  of  review  upon  appeal.  {MiUerd  v.  Thom^  66  N.  T. 
402.)  The  defendant  in  this  case  dearly  held  the  affirmative 
of  the  issue  upon  trial,  and  the  judge  erred  in  refusing  to 
allow  the  defendant  to  open  and  dose  the  case  in  accordance 
with  such  right.  The  complaint  was  upon  two  policies  of  in- 
surance, copies  of  which  were  attached,  each  of  which  con- 
tained a  provision  as  follows,  that :  "  If  the  person  whose  life 
is  hereby  insured  shall  *  *  *  die  in,  or  in  consequence  of 
a  duel,  or  of  the  violation  of  the  laws  of  any  nation,  State  or 
province,  *  *  *  then,  and  in  every  such  case,  this  policy 
shall  be  null  and  void." 

It  alleged  among  other  things  that  the  death  of  the  insured 
was  not  caused  by  the  breaking  of  any  of  the  conditions  and 
agreements  in  either  of  the  policies.  This  allegation  was  not 
required,  and  all  that  was  essential  to  make  out  a  cause  of  ac- 
tion was  a  statement  of  the  contract,  the  death  of  the  assured, 
and  the  failure  to  pay  as  provided.  The  insertion  of  an  un- 
necessary allegation  in  the  complaint,  which  the  plaintiff  was  not 
required  to  aver  or  to  prove  in  order  to  establish  his  case, 
could  not  and  did  not  deprive  the  defendant  of  his  right  to  the 
affirmative,  if  such  right  actually  existed.  As  the  allegation 
referred  to  was  not  properly  there  for  the  purpose  of  making 
out  a  good  cause  of  action,  the  complaint  must  be  regarded  as 
if  it  contained  no  such  averment.  The  answer  of  the  defend- 
ant denied  this  allegation  of  the  complaint,  admits  the  death, 
and  sets  up  that  the  insured  died  in  consequence  of  a  violation 
by  him  of  the  laws  of  the  State  of  New  York,  and  in  conse- 
quence of  an  unlawful  assault  committed  by  him  upon  one 
Sobert  H.  Berdell.  It  also  admits  that  the  defendant  insured 
the  life  of  Wisner  Murray  by  two  policies  of  insurance,  cop- 
ies of  which  were  annexed  to  the  complaint,  and  begs  leave 
to  refer  to  the  originals  thereof  when  they  shall  be  jro- 
duced.  This  allegation  we  think  was  not  a  denial  of  the  poli- 
cies and  did  not  require  their  proof.  In  fact  it  admitted  their 
existence  and  validity,  simply  asking  that  the  originals  instead 
of  copies  be  taken  as  the  contract,  which  was  all  the  plaintiff 
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claimed.  The  only  facts  which  were  really  to  be  tried  were 
those  averred  in  the  affirmative  defense  set  up  that  Wisner 
Murray  died  in  consequence  of  a  violation  of  the  laws  of  the 
State.  If  the  defendant  introduced  no  such  evidence  by  the 
answer  which  admitted  the  plaintiffs  cause  of  action  she  was 
entitled  to  recover  the  amount  of  the  policies. 

The  defendant  had  alleged  a  breach,  and  unless  it  was  proved 
no  defense  was  made  out,  and  the  plaintiff  was  not  called  upon 
to  disprove  what  had  not  been  established  by  evidence.  No 
presumption  could  arise  in  favor  of  the  defendant  without 
proof  that  the  assured  died  from  a  violation  of  law,  and  unless 
this  was  established  the  plaintiff  would  have  been  entitled  to  a 
judgment  upon  the  pleadings.  The  rule  is  well  established 
that  in  an  action  upon  a  policy  of  insurance  when  the  answer 
admits  the  issuing  of  the  policy  and  the  allegations  in  the 
complaint,  and  alleges  a  breach  of  its  conditions,  the  burden  of 
proof  is  upon  the  defendant,  and  the  plaintiff  is  entitled  to  re- 
cover unless  the  defendant  satisfies  the  court  or  jury,  by  a  pre- 
ponderance of  evidence,  that  the  conditions  had  been  broken. 
{Jones  y,  Brooklyn  Life  Ins,  Ci>.,  61  N.  T.  79 ;  Van  Valken- 
hurgh  Y.Amerioa/n  Pop.  Life  Ins.  Co.j  70  id.  605 ;  EhjoeU  v. 
CJiamberUn^  31  id.  611.)  There  is  no  ground  for  claiming  that 
the  answer  did  not  admit  all  that  was  essential  to  entitle  the 
plaintiff  to  a  judgment,  and  there  is  no  such  denial  of  any 
material  fact  in  the  complaint  as  required  any  proof  on 
the  part  of  the  plaintiff  to  maintain  the  action.  Merely  ask- 
ing leave  to  rQf  er  to  the  original  policies  when  produced  re- 
lated to  the  accuracy  of  the  copies,  was  not  a  denial  of  their 
terms  and  conditions,  and  presented  no  issue  for  trial.  The 
plaintiff,  we  think,  would  have  been  entitled  to  a  judgment 
without  their  production,  and  upon  the  failure  of  the  defend- 
ant to  prove  his  affirmative  defense  that  the  deceased  died  in, 
or  in  consequence  of  a  violation  of  law,  and  after  the  court  had 
held  that  the  plaintiff  was  entitled  to  the  affirmative,  such  tes- 
timony could  have  no  effect  in  determining  the  right  of  the  de- 
fendant to  the  affirmation. 

As  for  the  error  stated  the  judgment  must  be  reversed,  and 


1881.]  BuBDBTT  et  ah  v.  Lowe  et  aL  241 


Statement  of  case. 


as  a  new  trial  may  present  a  different  state  of  facts,  it  is  not 
necessary  to  consider  the  other  questions  raised  upon  the  triaL 

The  judgment  should  be  reversed  and  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Ghables  p.  Bubdett  et  al.,  Bespondents,  v.  Edwabd  B.  Lowe 
et  al.,  Appellants.. 

Where  an  order  of  General  Term  granting  a  new  trial  is  affirmed  on  ap- 
peal to  this  ooart  and  judgment  absolute  directed  against  the  appellant, 
the  sureties  upon  the  undertaking  given  to  perfect  the  appeal  as  pre- 
scribed by  the  Codes  (Code  of  Civil  Procedure.  §  1826 ;  Code  of  Pro- 
cedure, §  834).  are  only  liable  for  costs  of  the  appeal  to  this  court,  not 
for  all  the  costs  in  the  action. 

Burdett  v.  Lorn  {22  Hun,  588),  reversed. 

(Argued  March  8,  1881 ;  decided  April  26, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  November  26,  1880,  aflirming  a  judgment  in  favor 
of  plaintiffs,  entered  upon  a  verdict.  (Reported  below,  22 
Hun,  588.) 

This  action  was  brought  upon  an  undertaking  given  on  ap- 
peal from  an  order  of  General  Term  reversing  a  judgment  and 
granting  a  new  trial. 

The  undertaking  was  as  required  and  in  the  form  prescribed 
by  the  Code  of  Procedure  then ,  in  force  (§  884),  to  per- 
fect an  appeal;  i.  «.,  'Hhat  the  said  appellants  shall  pay  all 
the  costs  and  damages  which  shall  be  awarded  against  them, 
not  exceeding  $500."  The  order  appealed  from  was  aflBrmed 
and  judgment  absolute  directed  against  appellants. 
SiOKELS  —  Vol.  XL.        31 
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Upon  the  trial,  defendants  daimed  that  the  recoverv  should 
be  limited  to  the  costs  of  appeal  to  this  court  and  mov^  the 
court  to  direct  a  verdict  for  no  greater  sam.  This  motion  was 
denied.  It  was  stipulated  that  the  full  costs  in  the  action  ex- 
ceeded the  $500,  and  the  court  directed  a  judgment  for  that 
amount  with  interest ;  to  which  rulings  of  lie  court  defend- 
ants' counsel  duly  excepted. 

Edward  D.  McCarthy  for  appellants.  Defendants  were 
only  liable  for  the  costs  of  the  appeal  to  this  court.  {Past  v. 
Doremua,  60  N.  T.  371.) 

John  E.  Burrill  for  respondents. 

Danfobth,  J.  There  was  an  excess  of  words  in  the  under- 
taking construed  in  Post  v.  JDoremus  (60  N.  T.  871) ;  but 
eliminating  those,  the  obligation  was  precisely  like  that  on 
which  this  action  was  brought.  The  circumstances  of  the  two 
cases,  and  the  stage  of  the  action  at  which  the  prevailing  party 
became  entitled  to  costs,  are  also  the  same,  and  the  decision 
then  made  must  control  here.  The  plaintiffs,  therefore,  were 
entitled  to  recover  only  such  costs  as  could  be  taxed  against 
Harris  and  Jones  (the  unsuccessful  appellants)  as  costs  of  ap- 
peal to  this  court.  The  defendants'  counsel  also  claims  that  an 
offer  of  judgment  was  made  and  that  costs  of  this  action 
should  be  adjusted  accordingly.  But  that  fact  does  not  appear 
upon  the  record  and  cannot  be  considered. 

The  judgment  of  the  General  and  Special  Terms  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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John  E.  Jaoobs,  Respondent,  v.  William  J.  Hoqan  et  al., 
Frank  H.  Whitman  et  al.,  Appellants. 


Prior  to  the  enactment  of  the  pioTiBion  of  the  Code  of  CSvil  Procedure  ( 
aathorizing  a  person  vrho  has  acquired  a  subsequent  lien  npon  property 
attached,  to  move  to  set  aside  the  attachment,  a  junior  attachment  cred- 
itor was  entitled  to  move  to  set  aside  the  prior  attachment  on  the  ground 
of  a  jurisdictional  defect;  i.  e.,  that  the  affidavit  upon  wliich  the  attach- 
ment was  issued  was  insufficient  to  give 'jurisdiction. 

(Argued  April  19,  1881 ;  decided  April  36,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  October  23, 
1878,  affirming  an  order  of  Special  Term,  which  denied  a 
motion  to  set  aside  an  attachment  herein. 

The  material  facts  are  stated  in  the  opinion. 

K  B,  Vedder  for  appellants.  The  affidavit  on  which  the 
prior  attachment  was  issued,  being  fatally  defective,  the  junior 
attachment  creditors  had  a  right  to  move  to  set  it  aside.  {Thayer 
V.  WiReU,  9  Abb.  325 ;  EM  v.  StryTcer,  27  N.  T.  696 ;  Frost 
V.  Mott^  34  id.  253 ;  Einchey  v.  Sti^Jcer^  28  id.  45  ;  DwigMs 
Casey  n  Abb.  262;  Barry  y.  Fisher,  8  Abb.  [N.  S.]  382; 
Bridenhecker  vt  MasoUy  16  How.  Pr.  205  ;  Gould  v.  Morti- 
mery  16  Abb.  488 ;  26  How.  167 ;  Sweezey  v.  BarUeUy  3  Abb. 
444;  Zeregal  v.  Benoisty  33  How.  Pr.  134;  Clearwater  v. 
Brilly  61  N.  T.  625 ;  Wright  v.  Eowlandy  4  Abb.  Ct.  of 
App.  Cas.  651;  Wallace  y.  Castle,  68  N.  Y.  370;  AUeriY. 
Meyer y  17  Alb.  L.  J.  272;  WHght  v.  Brcmriy  67  N.  Y.  1; 
Sa/rtwdl  v.  Fiddy  68  id.  341 ;  Cochrane  v.  IngersoUy  17  Alb. 
L.  J.  313 ;  Tates  v.  Nhrth,  44  N.  Y.  271 ;  PhiUips  v.  Wheeler y 
67  id.  104,  107 ;  Belknap  v.  Waters,  11  id.  477 ;  BervOey  v. 
Ooodwiny  15  Abb.  82 ;  Rvnchey  v.  StryJcery  28  id.  45.) 

Wm.  C.  Fitch  for  respondent. 
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Rapallo,  J.  The  appellants  are  judgment  creditors  of  the 
defendants  in  the  above-entitled  action,  and  have  issued  an  exe- 
cution vsrhich  has  been  levied  upon  their  property.  On  the  14tli 
of  July,  1877,  the  appellants  obtained  an  attachment  against 
the  same  defendants,  which  was  upon  the  same  day  levied  upon 
the  same  property. 

The  plaintiff  in  this  action  recovered  jndgment  therein  and 
issued  an  execution  which  was  levied  upon  the  same  property 
before  the  levy  under  the  appellants'  execution,  but  the  appel- 
lants are,  by  virtue  of  their  attachment,  entitled  to  priority  over 
the  plaintiff,  unless  the  plaintiff  is  entitled  to  priority  over  them 
by  virtue  of  an  attachment  which  he  obtained  in  this  action  on 
the  6th  of  July,  1877,  and  which  was  levied  on  the  same  prop- 
erty on  the  12th  of  July,  1877,  two  days  before  the  appellants' 
attachment  was  levied. 

The  appellants,  immediately  after  the  levy  under  their  exe- 
cution, made  a  motion  in  this  action  to  set  aside  the  plaintifi's 
attachment  on  two  grounds;  one  being  that  when  the  attach- 
ment was  granted,  no  action  had  been  or  was  commenced 
against  the  defendants  (the  summons  placed  in  the  hands  of  the 
sheriff  for  the  purpose  of  commencing  an  action  not  having 
been  subscribed  with  the  name  of  any  attorney),  and  the  other 
being  that  the  affidavit  on  which  the  attachment  was  granted 
was  so  defective  as  to  be  insufficient  to  confer  jurisdiction  to 
grant  an  attachment.  It  is  enough  for  the  purposes  of  this  ap- 
peal to  consider  the  second  of  these  objections. 

The  affidavit  wholly  omitted  to  show  that  the  plaintiff  had 
any  cause  of  action  against  the  defendants,  upon  which  an  at- 
tachment could  be  founded,  or  to  specify  the  grounds  of  his 
claim.  These  were  fatal  jurisdictional  defects  which  entitled 
the  appellants  to  have  it  set  aside,  provided  they  had  such  a 
standing  as  entitled  them  to  make  the  motion. 

The  motion  was  denied  at  Special  Term  on  the  ground  that 
the  appellants  had  no  such  standing,  their  action  having  been 
commenced  before  the  Code  of  Civil  Procedure  of  1877  went 
into  effect,  and  section  682  of  that  Code  consequently  not  being 
applicable  to  the  case,  and  the  ^Ases  of  laham  v.  Ketchum  (46 


1881.]  Jacobs  v,  Hoqan  et  al.  245 

Opinion  of  the  Court,  per  Rapallo,  J. 

13arb.  43)  and  Tracy  v.  First  J^aL  Bank  of  Selma  (37  N.  Y.  52;J) 
were  referred  to  as  establishing  that  under  the  former  Code  the 
appellants  were  not  entitled  to  make  the  motion.  This  decision 
was  affirmed  at  General  Term  where  it  was  held  that  the  defects 
alleged  were  mere  irregularities  of  which  no  one  but  the  de- 
fendants in  the  action  could  take  advantage,  and  that  if  they 
chose  to  waive  them,  their  creditors  could  not  set  them  up. 

We  tliink  that  the  defects  in  tiie  affidavit  were  more  than 
irregularities,  and  that  they  were  jurisdictional  defects  which 
deprived  the  justice  of  power  to  issue  the  attaclmient,  and  that 
the  case  stands  as  if  the  attachment  had  been  issued  without 
any  affidavit.  Some  of  the  essential  averments  required  by 
the  statute  to  be  inserted  to  confer  such  jurisdiction  being 
wanting,  the  insertion  of  others  amounts  to  nothing.  The  at- 
tachment, though  in  fact  unauthorized,  was,  notwithstanding,  in 
the  hands  of  the  sheriff,  and  was  valid  on  its  face.  It  was  an 
incumbrance  upon  the  property  on  wliich  the  appellants  had 
acquired  a  lien  by  virtue  of  their  attachment  and  execution, 
and  it  deprived  them  of  power  to  enforce  the  priority  to  which 
they  were  legally  entitled.  In  such  a  case  we  entertain  no 
doubt  that  their  relation  to  the  property  attached  entitled  tliem 
to  apply  to  the  court  out  of  which  the  invalid  process  had  been 
inadvertently  issued,  to  recall  it,  and  that  this  right  existed  in- 
dependently of  section  682  of  the  Code  of  1877.  That  section 
was  regarded  by  the  commissioners  who  framed  that  Code,  not 
as  conferring  any  new  right,  but  as  simply  declaratory  of  ex- 
isting law,  and  settling  doubts  which  had  existed  in  respect 
thereto,  as  appears  from  their  note  to  section  682 ;  and  an  ex- 
amination of  the  cases  which  have  been  cited  on  the  part  of  the 
respondents  fails  to  lead  \is  to  a  different  conclusion. 

The  orders  of  the  General  and  Special  Terms  should  be  re- 
versed, with  costs,  and  the  motion  to  set  aside  the  plaintiff's  at- 
tachment should  be  granted. 

All  concur. 

Ordered  accordingly. 
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Henry  M.  Peck,    Trustee,  etc.,   Respondent,   v.  The  New 
York  and  New  Jersey  Railway  Company  et  al. 


Isaac    D.    Dbmarest,    Trustee,    etc., 
Defendants. 


Respondent,  v.  Same 


Jefferson  M.  Levy,  Appellant. 

The  proviflion  of  the  Code  of  Civil  Procedure  (§  1207)  providing  that, 
"  where  there  is  no  answer,  the  judgment  shall  not  be  more  favorable  to 
the  plaintiff  tlian  that  demanded  in  the  complaint/'  was  intended  for  the 
protection  of  defendants  who  suffer  default ;  it  cannot  be  invoked  in  an 
attaclL  upon  a  judgment  hj  one  not  a  defendant  or  interested  in  a  de- 
fense of  the  action. 

Where,  therefore,  in  an  action  brought  bj  a  trustee  for  bondholders  to 
foreclose  a  railroad  mortgage,  the  amount  of  outstanding  bonds  was 
stated  at  a  less  amount  than  tliat  found  hj  the  referee,  to  whom  it  was 
referred  to  compute  the  amount  due,  held,  that  said  provision  was  not 
available  to  a  bondholder,  moving  to  set  aside  the  judgment  entered  on 
the  report,  and  a  sale  thereunder. 

Also  field,  that,  as  the  judgment  demanded  waa  the  foreclosure  of  tbe 
mortgage,  the  j  udgment  was  not  more  favorable  in  that  respect^  and  the 
law  required  that  the  amount  due  should  be  ascertained. 

Also  Tield,  that,  if  it  was  improper  to  allow  plaintiff,  against  the  allecra- 
tions  of  his  complaint,  to  prove  a  larger  amount  of  bonds,  it  was,  at 
most,  a  mere  irregularity  ;  that  the  court  below  could  have,  in  its  discre- 
tion, allowed  an  amendment  of  the  complaint,  ex  parte,  before  or  after 
judgment ;  and  whether  or  not  it  would,  on  the  application  of  a  bond- 
holder, open  the  judgment  rested  in  its  discretion,  the  exercise  whereof 
was  not  reviewable  here. 

It  was  alleged  that  the  judgment  was  irregular  because  some  of  the  bonds 
were  reported  by  the  referee  to  have  been  issued  as  collateral,  and  that 
they  were  put  upon  a  footing  with  the  other  bonds.  It  did  not  appear 
that  the  collateral  bonds  were  not  valid  obligations  for  their  full 
amounts,  and  it  was  alleged,  in  the  opposing  papers,  that  they  were. 
Beld,  that  whether  or  not  the  Supreme  Court  would,  under  the  circum- 
stances, vacate  the  judgment  to  allow  an  investigation  into  the  amount 
due  to  the  holders  of  said,  bonds,  was,  in  its  discretion,  and  its  de- 
dsion  was  not  subject  to  review  here. 

The  petition  asked  relief  from  the  sale,  on  the  ground  of  mistake  and  sur- 
prise, which  was  shown.  The  sale  was  duly  advertised,  tbe  petitioner 
obtained  no  stay,  there  was  no  proof  of  the  value  of  his  bonds,  or  that 
he  owned  them  ;  it  was  not  shown  that  the  property  was  sold  for  an  in- 
adequate price;  and  the  petitioner  did  not  offer  any  definite  sum  which 
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he  would  pay  upon  a  reeale,  or  show  that  he  was  able  to  bid  off  the 
property.  The  petitioner  was  allowed  to  come  into  the  reorganization 
scheme  on  the  same  footing  as  the  other  bondholders.  Held,  that  the 
facts  authorized  the  Supreme  Court  to  exercise  its  discretion,  and  its  de- 
termination was  not  reviewable  here. 

(Argued  April  19, 1881 ;  decided  May  8, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  October  11, 
1880,  affirming  an  order  of  Special  Term,  which  denied  a 
motion  made  on  behalf  of,  and  on  the  petition  of,  Jefferson  M. 
Levy,  to  set  aside  judgments  of  foreclosure  and  sale  in  the 
actions  above  entitled  and  the  sale  made  thereunder.  (Mem. 
of  decision  below,  22  Hun,  129.) 

The  plaintiffs  were  trustees  for  bondholders  under  different 
mortgages,  executed  by  defendant  The  New  Jersey  and  New 
York  Eailway  Company,  and  the  actions  were  brought  to  fore- 
close said  mortgages. 

The  facts  pertinent  to  the  questions  discussed  are  sufficiently 
stated  in  the  opinion. 

Clarkson  N.  Potter  for  appellant.  In  equity  parties  can 
only  recover  secundum  dUegata  as  well  as  probata  {Bailey  v. 
RydeTy  10  N.  T.  370 ;  Forsyth  v.  Clark,  2  Wend.  437),  and 
where  there  is  no  defense,  can  have  only  the  relief  demanded. 
{Ma/rquat  v.  Marquat,  2  Kern.  341 ;  Svmonson  v.  Waltony  20 
How.  484 ;  Waltm  v.  WaUmi^  id.  437 ;  Bis^y  v.  Mead,  18 
Wend.  611  ;  Lents  v.  Craig,  13  How.  Pr.  72.)  Bonds  issued 
by  the  company  as  collateral  merely  are  entitled  to  share  in 
the  proceeds  of  sale  with  bonds  regularly  issued,  only  to  the 
extent  of  the  debt  for  which  they  are  security.  {Duncoinb  v. 
N.  F.,  Sousatonicy  dk  iT.  B.  B.  Co.,  Ct.  of  App.,  MS.) 
The  petitioner  is  not  bound  by  the  action  of  his  trustees  or  of 
his  co-bondholders  without  his  consent.  {Jackson  v.  Zudeling, 
21  Wall.  616.)  Surprise  and  mistake,  occasioned  hy  the  oppo- 
site party  in  interest,  even  though  not  fraudulent,  are  always 
grounds  for  relief.  {Cook  v.  Tripp,  26  Wend.  142  ;  Williamson 
Y.  Dale,  3  Johns.  Ch.  290 ;  Slocum  v.  Class,  3  How.  178 ; 
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Thompson  v.  Mounts  1  Barb.  Ch.  609.)  Although  the  order 
granting  a  stay  was  irregular,  it  was  valid,  and  constituted  a 
perfect  protection  to  those  who  relied  upon  it.  {Osgood  v, 
Joslingy  3  Paige,  195  ;  Harris  v.  Clark,  10  How.  416.)  The 
purchasers  had  sufficient  notice.  {Orane  v.  Stiver,  58  N".  Y. 
625  ;  Jifay  v.  May,  11  Paige,  201.)  The  petitioner's  claim  in- 
volved substantial  rights,  and  the  orders  below  are  appealable. 
(Tripp  V.  Cook,  26  Wend.  152,  155;  Coly&rY.  Whipple,  IS 
id.  225 ;  SoweU  v.  Mills,  53  N".  Y.  332 ;  Mng  v.  PlaU,  37 
id.  155,  160 ;  Williamson  v.  Dale,  3  Johns.  Ch.  290.) 

Cha/rles  C.  Demmg  for  plaintiff,  respondent.  The  order  in 
question  is  one  from  which  an  appeal  to  this  court  will  not  lie. 
(Code  of  Ci\dl  Procedure,  §  190,  subd.  3 ;  Sherman  v.  FeU,  3 
How.  Pr.  425;  Humphrey  v.  Chamberlain,  11  N.  Y.  274; 
Durdop  V.  Edwards,  3  id.  341 ;  8ta/rJc  v.  Dvnehavdt,  40  id. 
342;  Thompson  v.  BuUock,  16  How.  Pr.  213,  219.)  The 
order  was  discretionary,  and,  therefore,  was  not  appealable. 
(  Wakemamt  v.  Price,  3  N.  Y.  334 ;  Hazdton  v.  Wakem,an^  3 
How.  Pr.  357 ;  Buffalo  Samngs  Bank  v.  Newton,  23  N.  Y. 
160 ;  Sherman  v.  Felt,  2  id.  186 ;  Cushman  v.  BrumdreU,  50 
id.  296 ;  Lvvermore  v.  Bainhridge,  56  id.  72 ;  S.  C,  47  How. 
Pr.  354 ;  Gray  v.  Fisk,  53  K  Y.  630 ;  Dep&w  v.  Deuyey,  56 
id.  657;  Orams  v.  Stiger,  58  id.  625;  Martin  v.  Windsor 
Hotel,  53  How.  Pr.  422;  Davos  v.  Congdon,  28  N".  Y.  122; 
Oriffin  v.  Marquardt,  17  id.  2S ;  People  v.  Hdbinson,  25  How. 
Pr.  345;  Cotes  v.  Smith,  31  id.  146;  McReynolds  v.  Munns, 
2  Keyes,  14 ;  Spaulding  v.  KingsUmd,  1  N.  Y.  426 ;  While 
v.  CouUer,  59  id.  629 ;  Williams  v.  Montgom^ery,  60  id.  648 ; 
1  Comst.  43 ;  2  id.  86,  269,  563 ;  1  id.  125,  533,  535 ;  Bowley 
V.  Va/n  Benthuysen,  16  Wend.  372 ;  Rogers  v.  Hasa^ck,  18  id. 
319;  Rogers  v.  Holly,  1  id.  350.)  Even  if  the  order  in  ques- 
tion were  appealable  to  this  court,  the  omission  to  give  notice 
to  tlie  purchaser,  at  the  foreclosure  sale,  is  fatal  to  the  appeal. 
{Barnes  v.  Stoughton,  6  Hun,  254,  255 ;  Code  of  Civil  Pro- 
cedure, §  1300;  Cotes  v.  Carrol,  28  How.  Pr.  436;  HiscocJcx. 
Phelps,  2  Lans.  106 ;  Ddaplaine  v.  Lawrence,  10  Paige,  602 ; 
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Mortimer  v.  ^ash^  17  Abb.  Pr.  229,  note.)  The  petitioner 
and  appellant  is  not  a  party  on  the  record,  and,  therefore,  has 
no  standing  in  this  court.  (  Woods  v.  De  Figaniere^  16  Abb. 
Pr.  1 ;  Tracy  v.  First  Nat.  Bk.  of  Selma,  37  If.  Y.  523 ;  Lee 
V.  Lynoh^  54  id.  6S1 ;  Martin  v.  Kam^uae^  2  Abb.  Pr.  390 ; 
Matter  of  Bristol,  16  id.  897;  E.  B.  v.  E.  C.  B.,  8  Abb.  Pr. 
44 ;  TS.  C,  28  Barb.  299.)  The  order  which  endeavored  to  stay 
tlie  sale  was  void.  (Rule  72,  Supreme  Court  Rules ;  Bodme 
V.  Edwardsy  2  N.  Y.  Leg.  Obs.  231 ;  La  Farge  v.  Van  Wag- 
enen,  14  How.  Pr.  54 ;  Am.  Ins.  Co.  v.  OaMey,  9  Paige,  261.) 
A  sale  cannot  be  set  aside  upon  a  mere  motion,  after  decree, 
when  such  motion  is  predicated  on  matter  which  goes  to  the 
merits  of  the  decree  itself.  (Roper  on  Sales,  §  547.)  The  fact 
that  a  higher  price  might  be  obtained  will  not  cause  the  court 
to  set  aside  a  sale.  {Kellogg  v.  Howell,  62  Barb.  280 ;  Whit- 
lech  V.  Rmjo,  25  How.  Pr.  403 ;  Stryker  v.  Storm,  1  Abb.  [N. 
S.]  424 ;  Lefevre  v.  Laraway,  22  Barb.  174 ;  Story's  Eq.  Jur., 
§  246.)  Petitioner's  laches  are  excessive.  {Am.  Ins.  Co,  v. 
OaUey,  9  Paige,  261 ;  Bodim  v.  Edwards,  2  N.  Y.  Leg.  Obs. 
231 ;  Haines  v.  Tayhr,  3  How.  Pr.  206.) 

Robert  Weeks  De  Forest  for  purchttsers,  respondents.  The 
oixier  was  discretionary.  This  court  will  not  review  it.  {Ma/r- 
tin  V.  Windsor  Hotel  Co.,  53  How.  Pr.  422.) 

Eabl,  J.  There  is  no  complaint  that  the  Peck  judgment 
was  not  regularly  obtained,  or  that  there  was  any  irregularity 
in  the  sale  under  that  judgment  or  the  proceedings  relating 
thereto.  So  that  if  Levy's  application  rested  solely  upon  that 
judgment  and  sale,  he  would  have  very  little,  if  any,  ground 
to  stand  on. 

But  it  is  claimed  that  the  two  judgments  and  sales  are  so 
related  to  each  other,  being  parts  of  a  general  scheme  of  fore- 
closure and  reorganization,  that  any  ground  of  relief  against 
the  Demarest  judgment  and  sale  must  serve  Levy  as  to  both 
judgments  and  sales,  and  this  claim  may  be  assumed  to  be  well 
founded. 
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The  action  in  the  Deoiarest  case  was  commenced  in  AngoBt, 
1876,  and  that  in  the  Peck  case  was  commenced  in  July,  1879, 
Judgments  in  both  actions  were  rendered  in  August,  1879, 
and  the  sales  took  place  December  2,  1879.  The  mortgage  in 
the  Peck  case  was  dated  November  1,  1870,  and  was  given  to 
secure  $700,000  of  bonds,  and  that  in  the  Demarest  case  was 
dated  March  1^  1873,  and  was  given  to  secure  $6,000,000. 
In  the  Peck  case  the  amount  of  bonds  outstanding  and 
secured  by  the  mortgage  was  truly  stated  in  the  complaint. 
But  in  the  Demarest  case  it  was  alleged  that  the  bonds  issued 
under  the  Peck  mortgage  amounted  in  the  aggregate  to  the 
principal  sum  of  $150,000,  or  thereabout,  and  that  the  bonds 
issued  under  the  Demarest  mortgage  amounted  in  the  aggre- 
gate to  the  principal  sura  of  $350,000  or  thereabout,  and  judg- 
ment of  foreclosure  of  that  mortgage  was  demanded. 

The  same  referee  was  appointed  to  compute  the  amounts 
due  upon  the  two  mortgages,  and  he  reported  the  amount 
secured  by  the  Peck  mortgage  to  be  $528,000  of  principal, 
besides  $97,000  of  bonds  issued  as  collateral,  and  that  the 
amount  secured  by  the  Demarest  mortgage  was  $863,000  of 
principal,  besides  $1,241,000  of  bonds  issued  as  collateral. 

It  is  now  claimed  that  the  Demarest  judgment  should  have 
been  set  aside  as  irregular  and  illegal,  because  it  was  for  a 
greater  amount,  than  was  demanded  in  the  complaint,  and 
therefore  in  violation  of  section  1207  of  the  Code,  which  pro- 
vides that  "  where  there  is  no  answer  the  judgment  shall  not 
be  more  favorable  to  the  plaintiff  than  that  demanded  in  the 
complaint."  But  the  judgment  demanded  was  that  the  mort- 
gage be  foreclosed,  and  that  was  the  judgment  rendered,  and 
it  was  no  more  favorable  in  that  respect  than  the  judgment 
demanded.  The  complaint  is  not  before  us.  That  must  have 
contained  an  allegation  that  the  nominal  amount  of  the  mort- 
gage was  $6,000,000;  and  it  may  have  contained  a  prayer 
that  the  amount  of  the  bonds  issued  under  the  mortgage  be 
ascertained.  Whether  it  did  or  not,  the  law  required  that  the 
amount  should  be  ascertained.  But  the  section  of  the  Code 
referred  to  was  intended  for  the  protection  of  defendants  who 
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suflEered  default.  Levy  was  not  a  defendant  or  interested  in 
the  defense  of  the  action.  The  ibreclosure  was  by  his  trustee 
for  the  benefit  of  the  bondholders,  of  whom  he  was  one. 
He  cannot,  therefore,  invoke  that  section  in  his  attack  upon 
this  judgment,  and  he  cannot  demand,  as  matter  of  right,  to 
have  the  judgment  vacated  as  illegal. 

It  may  have  been  improper  to  allow  the  plaintiff,  against 
the  allegations  in  his  complaint,  to  prove  the  large  amount  of 
bonds.  But  that  was,  at  most,  a  mere  irregularity.  Tlie 
action  was  properly  commenced.  The  court  had  jurisdiction, 
and  it  could  have  allowed  the  complaint  in  respect  to  such 
allegations  to  have  been  amended  ex  parte  before  or  after 
judgment,  without  violating  any  provision  of  the  Code. 
Whether  or  not  on  account  of  such  irregularity,  the  Supreme 
Court  would,  upon  the  petition  of  one  situated  like  Levy,  open 
the  judgment  and  permit  the  matter  further  to  be  investigated, 
rested  in  its  discretion,  to  be  exercised  in  view  of  all  the  circum- 
stances, and  such  discretion  is  not  reviewable  here. 

It  is  also  claimed  that  the  judgments  were  irregular,  because 
some  of  the  bonds  were  reported  by  the  referee  to  have  been 
issued  as  collateral  security,  and  that  such  bonds  were  put  upon 
a  footing  of  equality  with  the  other  bonds.  It  is  a  suflScient 
answer  to  this  claim  that  it  does  not  appear  that  the  collateral 
bonds  were  not  valid  obligations  against  the  company  for  the 
full  amount  thereof ;  and  it  is  alleged  in  the  papers,  in  answer 
to  the  petition,  that  they  were  held  as  valid  obligations  against 
the  company  for  their  full  nominal  amount.  Under  such 
circumstances,  whether  or  not  the  Supreme  Court  would  vacate 
the  judgments,  so  that  there  could  be  an  investigation  into  the 
amount  due  upon  the  collateral  bonds  to  the  holders  thereof, 
also  rested  in  its  discretion,  not  subject  to  review  here. 

We  have,  therefore,  no  jurisdiction  to  interfere  with  the  de- 
cision of  the  Supreme  Court  refusing  to  vacate  or  set  aside  the 
judgments. 

The  petitioner  also  claims  relief  from  the  sale  on  the  ground 
of  mistake  and  surprise.  There  is  no  allegation  of  fraud  prac- 
ticed upon  him  by  any  one.     In  July,  1879,  he  was  furnished, 
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upon  his  application  for  it,  witli  a  copy  of  the  complaint  in  the 
Demarest  case,  and  he  claims  that,  noticing  the  amount  alleged 
to  be  due  upon  the  mortgage,  he  was  content  that  the  action 
sliould  proceed  to  judgment  and  foreclosure  sale,  and  that  he 
did  not  know  of  the  larger  amount  found  to  be  due  upon  the 
mortgage  until  two  days  before  the  sale.  He  then  took  pro- 
ceedings at  once  to  set  aside  the  judgment,  and  obtain  an  ex 
paj'te  order  staying  the  sale.  That  order  was  vacated  as  ir- 
regular on  the  day  of  sale,  too  late  to  enable  him  to  take  other 
proceedings  or  to  attend  the  sale  to  protect  his  rights.  There 
can  be  no  reasonable  doubt,  on  the  facts  alleged,  that  he  was 
sui'prised,  mistaken  and  misled,  on  account  of  which  he  may 
be  entitled  to  maintain  his  action  for  relief,  which  action  would 
probably  not  be  affected  by  this  proceeding.  But  whether  or 
not  he  should  bo  relieved,  rested  in  the  discretion  of  the  Supreme 
Court.  The  judgments  were  rendered  in  August,  and  all  the 
facts  were  matters  of  public  record  from  that  time.  The  sales 
were  advertised  as  required  by  law.  The  petitioner  obtained 
no  stay  of  proceedings  under  the  Peck  judgment,  and  as  the 
Peck  mortgage  was  the  senior  mortgage,  a  sale  under  that 
would  have  cut  off  the  Demarest  mortgage,  and  all  rights 
which  could  have  been  obtained  under  the  judgment  upon  that 
mortgage  in  the  mortgaged  property.  There  was  no  proof  of 
the  value  of  petitioner's  bonds,  or  even  that  he  owned  them, 
the  allegation  in  his  petition  being  that  he  held  them.  It  was 
not  shown  that  the  property  was  sold  for  an  inadequate  price. 
That  was  alleged,  but  it  was  as  positively  denied.  The  peti- 
tioner did  not  offer  any  definite  sum  which  he  would  pay  upon 
a  resale,  and  did  not  show  that  he  was  able  to  bid  off  the  prop- 
erty upon  a  resale,  if  one  should  be  ordered.  Levy  was  per-- 
mitted  to  come  into  the  reorganization  scheme  on  a  footing  of 
equality  with  other  bondholders;  and  so  far  as  appears, 
all  the  other  bondholders  acquiesced  in  the  sale.  There 
were,  therefore,  facts  enough  upon  which  the  Supreme 
Court  could  exercise  its  discretion.  That  we  have  no  jurisdic- 
tion to  sit  in  review  of  such  discretion  is  abundantly  settled. 
( Wakeman  v.  Pricey  3  N.  Y.  834 ;   Buffalo  Sav.  Bank  v. 
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Newton^  23  id.  160 ;  Dows  y.  CongdaUy  28  id.  122 ;  Crcme  v. 
Stiger,  58  id.  625;  King  v.  PlaU,  3  Abb.  Pr.  [N.  S.]  174.) 

The  discretion  in  the  court  below  may  not  have  been  wisely 
exercised,  and  injustice  may  have  been  done  to  the  petitioner. 
But  he  has  invoked  the  exercise  of  that  discretion  twice,  and 
has  been  twice  heard  on  the  merits  of  his  application  —  once 
at  the  Special  Term  and  again  at  the  General  Terra  —  and  if 
he  has  suffered  injustice,  it  is  a  misfortune  which  cannot  be  re- 
lieved by  appeal  to  this  court. 

The  appeal  should,  therefore,  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


Geobgb  Bullakd,    Appellant,   v.   Gates  Sherwood  et  ah, 
Respondents. 

Where,  under  the  proyisionB  of  the  Code  of  Ciyil  Procedure  (§§  420,  1212)  in 
case  of  defanlt,  final  judgment  may  be  entered  by  the  clerk,  and  the 
complaint  is  sworn  to,  the  clerk  has  no  discretion  but  "judgment  must 
be  entered  for  the  sum  for  which  the  complaint  demands  judgment/' 
(§  1213)  unless  plaintiff  elect  to  take  a  smaller  sum,  and  when  the  com- 
plaint asks  for  a  certain  sum  with  interest,  the  computation  of  interest 
must  be  made  by  the  clerk  ;  the  defendant,. by  his  default,  admits  both 
the  right  of  recovery  and  its  amount. 

A  judgment  so  entered  cannot  l>e  modified  on  motion. 

Where,  therefore,  in  an  action  by  an  attorney  for  professional  services,  the 
complaint,  which  was  verified,  asked  judgment  for  a  sum  specified  as  the 
value  of  the  services  with  interest,  and  the  defendants  made  default,  hdd, 
that  the  clerk  properly  computed  and  included  interest  in  the  judg- 
ment ;  that  if  error  e;Listed  in  allowing  interest  it  was  a  judicial  error, 
and  one  of  substance  which  could  not  be  corrected  on  motion ;  and  that 
an  order  striking  out  the  interest  was  error. 

ArgaU  v.  PiUs  (78  N.  Y.  243),  Wnght  v.  Ho(>ker  (10  id.  59),  Frick  v. 
WhUe  (57  id.  107),  distinguinhed. 

B  ieems  that  the  remedy  of  defendants,  if  interest  was  illegally  charged, 
was  to  excuse  their  default  and  ask  to  come  in  and  defend ;  and  then,  if 
permission  was  granted,  offer  judgment  for  the  amount  they  admitted  to 
be  just,  and  defend  as  to  the  residue. 

BuUard  v.  Sherwood  (Mem)  (22  Hun,  462),  reversed. 

(Argued  April  19,  1881 ;  decided  May  8, 1881.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Com'tin  the  fourth  judicial  department,  made  October  6,  1880, 
reversing  an  order  of  Special  Term  which  denied  a  motion  on  the 
part  of  defendant  Sherwood,  for  a  modification  of  the  judgment 
entered  herein,  by  striking  out  the  interest  allowed,  and  grant- 
ing the  relief  asked  for.     (Eeported  below,  22  Hun,  462.) 

This  action  was  brought  by  plaintiff,  an  attorney,  to  recover 
for  professional  services  and  disbursements.  The  complaint 
stated  the  value  of  the  services  and  the  expenses,  and  asked 
judgment  for  the  amount,  with  interest  upon  the  items  from 
dates  specified.  The  summons  and  complaint  were  personally 
served ;  the  complaint  was  verified  ;  the  defendants  made  de- 
fault. Judgment  was  entered  by  the  clerk,  who  computed  in- 
terest as  asked  for  in  the  complaint,  and  included  it  in  the 
judgment.  The  Special  Term  denied  the  motion,  but  allowed 
Sherwood  to  come  in  on  terms  and  defend  as  to  one  of  the  counts 
of  the  complaint. 

ff.  E.  Sickds  for  appellant.  The  order  of  the  General  Term 
is  an  order  ^^  affecting  a  substantial  right  and  not  resting  in 
discretion  "  which  decides  a  "  question  of  practice,"  and  is  re- 
viewable here.  (New  Code,  §  190,  sub.  2.)  "the  question  of 
practice  was  correctly  determined  by  the  clerk.  (Code,  §§  420- 
1212,  1213.)  Even  if  the  judgment  was  erroneous  the  error 
was  judicial  and  one  of.  substance,  and  it  could  not  be  cor- 
rected on  motion.  {LUlie  v.  Sherman^  39  How.  Pr.  287 ; 
IMyy.  Roaecrana^  55  Barb.  203 ;  N.  T.  Ice  Co,  v.  N.  W. 
Ins,  Co,^  32  id.  534.)  Upon  the  facts  proved  plaintiff  was  en- 
titled to  recover  interest.  {Adams  v.  Fort  Plain  Bh.^  36  N.  T. 
255  ;  Mygati  v.  WUcox^  45  id.  306  ;  1  Lans.  56  ;  Howe  v.  Heathy 
3  Hun,  283.)  The  right  to  recover  interest  grows  out  of,  and 
depends  upon  the  duty  or  obligation  to  pay  the  principal  debt, 
and  should  be  allowed  from  the  time  the  duty  or  obligation 
arises.  ( Van  Rensselaer  v.  Jewett^  2  Comst.  135  ;  Dana  v. 
Fiedler^  2  Kern.  30.)  The  implied  agreement  of  a  client,  when 
there  is  no  express  agreement,  is  that  he  will  pay  upon  the  termi- 
nation of  the  proceedings  what  the  services  rendered  therein 
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shall  be  reasonably  worth.  The  legal  rights  of  the  parties 
under  such  an  agreement  are  preciselj  the  same  as  though  an  ex- 
press agreement  had  been  made  to  pay  at  that  time.  (New  Code, 
§  66 ;  jBk.  of  AOnan  v.  SmUh^  27  Barb.  489.)  The  attorney  has 
a  lien  on  the  fund  recovered  to  the  amount  of  the  value  of  his 
services,  and  is  considered  an  assignee  to  the  extent  of  this  lien. 
{Martin  v.  Hawks^  15  Johns.  405  ;  Rooney  v.  Fifth  Ave.  R.  R. 
Co.y  18  N.  T.  405.)  The  rule  of  damages  requires  compensa- 
tion to  be  made  by  the  party  in  default.  {Perrin  v.  Perrvs^ 
10  Hun,  575  ;  R&idv.  Rensselaer  Glass  Factory^  3  Cow.  893  ; 
Ya/n  Buren  v.  Oa^asbeck^  4  id.  496 ;  Holmes  v.  Rankin^  17 
Barb.  454 ;  Eadley  v.  Ay&rs^  12  Abb.  [N.  S.]  240 ;  McMahon 
V.  Erie  R.  R,  Co.,  40  N.  Y.  463 ;  McOulUm  v.  Sewa/rd,  62 
id.  316.)  When  it  can  be  said,  from  the  facts  and  circumstan- 
ces of  tlie  case,  that  the  parties  understand  that  their  relations 
with  each  other  have  been  brought  to  a  close,  the  obligation  to 
pay  is  incurred  and  interest  is  allowed.  {McMakmi  v.  Erie 
R.  R.  Co.,  20  K  Y.  463 ;  MeOuOom  v.  Smard,  62  id.  316  ; 
Munn  V.  Yone,  67  id.  56  ;  Dela/odlette  v.  WendaUj  75  id.  579 ; 
White  V.  JUiUer,  VS  id.  393.) 

John  Oimneen  for  respondents.  The  plaintiff  was  not  en- 
titled to  recover  interest.  His  complaint  did  not  contain  a 
single  statement  to  show  that  his  claim  had  been  liquidated. 
"The  recovery  rested  on  a  qiut/ntum  meruit. ^^  {Gallup  v. 
Perue,  10  Hun,  575 ;  Wright  v.  Rookery  10  N.  Y.  59 ;  36  id. 
637 ;  ArgaU  v.  Pitts,  78  id.  243  ;  Frickv.  White,  57  id.  107.) 
Defendants  could  not  take  the  objection,  that  plaintiff  was  not 
entitled  to  interest,  in  any  different  manner  than  by  motion. 
{Drake  v.  Cockroft,  10  How.  377 ;  EackeU  v.  Richards,  3  E. 
D.  Smith,  31,  35  ;  Connoss  v.  Meir,  2  id.  314 ;  Cutting  v.  Liry- 
coin,  9  Abb.  [N.  S.]  436  ;  Pierson  v.  Cooley,  1  C.  E.  91 ;  Jfo- 
Kenzie  v.  Fa/rreU,  4  Bosw.  192  ;  Woodruff  v.  Cook,  25  Barb. 
505  ;  Hecker  v.  Degroot,  15  How.  314  ;  Andrews  v.  Shaffer 
etal.,12  id.  443  ;  Beale  v.  Bays,  6  Sandf.  640.)  It  is  the  duty 
of  the  clerk  to  simply  look  at  the  prayer  for  relief  and  enter 
judgment  for  its  amount,  if  the  complaint  is  verified.     "  Or,  at 
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the  plaintiffs  option,  for  a  smaller  sum."  (Code,  §  1213.)  The 
section  contemplates  that  if  the  plaintiff,  "  at  his  option,"  takes 
a  judgment  not  warranted  by  his  sworn  evidence,  that  the 
court  will  at  "  its  option  "  set  this  wrongful  act  right  and  cor- 
rect the  judgment.  {Matter  of  OarUon  St.,  9  Weekly  Dig. 
164 ;  Dietz  v.  Fairish,  43  N.  Y.  Supr.  87.) 

Finch,  J.  Judgment  in  this  case  was  taken  by  default.  Its 
entry  by  the  clerk  was  an  exact  and  literal  compliance  with  the 
provisions  of  the  Code.  That  directs,  in  a  case  where  appli- 
cation to  the  court  is  unnecessary,  and  where  the  summons  and 
complaint  have  been  personally  served,  and  the  latter  is  veri- 
fied, that  the  judgment  be  entered  for  the  sum  demanded  in 
the  complaint,  unless  the  plaintiff  chooses  to  dictate  a  smaller 
sum,  and  for  this  purpose  the  clerk  is  authorized  to  compute 
interest  if  necessary.  The  party,  therefore,  who  makes  de- 
fault in  presence  of  these  provisions  practically  consents  to 
such  entry  of  judgment.  He  thereby  admits  that  he  is  in- 
debted in  the  full  amount  claimed  and  concedes  that  judgment 
should  be  entered  for  that  sum.  In  a  case  where  judgment 
can  only  be  taken  on  application  to  the  court,  it  may  well  be 
said,  as  the  respondent  claims,  that  a  default  admits  only  the 
facts  pleaded  and  not  the  legal  conclusions  of  liability,  or  its 
extent.  The  cases  cited  by  the  respondent  were  of  that  char- 
acter. (ArgaU  v.  Pitts,  IS  N.  Y.  243 ;  Wrigkt  v.  Hooker,  10 
id.  69 ;  Irick  v.  White,  57  id.  107.)  The  very  requirement 
of  an  application  to  the  court  implies  a  judicial  determination 
of  the  proper  judgment  to  be  rendered  which  is  not  at  all  con- 
trolled by  the  legal  conclusions  of  the  pleader.  But  the  result 
is  different  where  no  application  is  necessary.  There  the  sum 
demanded  'must  be  awarded,  and  no  discretion  is  lodged  any- 
where. It  is  the  inevitable  consequence  of  a  default,  and  the 
party  in .  default  must  be  taken  to  have  admitted  both  the 
right  of  recovery  and  its  amount.  It  is  for  this  reason  that 
he  cannot  appeal.  To  permit  that  would  enable  him  to  re- 
tract his  consent,  and  contradict  his  admission.  What  oonld 
not  be  done  by  an  appeal  ought  not  to  be  allowed  to  be  done 
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by  a  motion.  To  permit  it  would  furnish  a  way  to  circumvent 
the  rule.  In  the  present  case,  the  question  raised  and  argued 
is  the  plaintiflPs  right  to  recover  interest.  That  is  a  matter 
of  substance  and  not  of  form.  It  was  conceded  by  the  default; 
and  yet,  in  the  form  of  a  motion,  has  been  contested  with  all 
the  force  and  effect  of  an  appeal.  If  that  can  be  done  as  to  a 
part  of  plaintiff's  claim  why  not  as  to  the  whole  ?  And  if  that 
is  possible  it  amounts  almost  to  a  demurrer  after  judgment. 
We  agree,  therefore,  with  the  conclusions  reached  by  the 
Special  Term.  The  only  proper  remedy  of  the  defendants,  if 
illegally  charged  with  interest,  was  to  excuse  their  default, 
and  come  in  and  defend.  They  could  then  offer  judgment  for 
the  amount  they  admitted  to  be  just  and  defend  as  to  the  resi- 
due. Whether  the  interest  claimed  was  proper  and  lawful  is 
a  question  they  ought  not  to  be  permitted  to  raise  so  long  as 
they  stand  in  the  attitude  of  having  admitted  its  justice  and 
legality  by  their  default.  They  must  change  that  position  or 
submit..  The  cases  cited  on  behalf  of  the  appellant  sustain  his 
claim  that  if  error  existed  in  the  allowance  of  interest  it  was  a 
judicial  error,  and  one  of  substance,  which  cannot  be  corrected 
on  motion.  {LiUie  v.  Skermam,^  39  How.  Pr.  287 ;  IMy  v. 
Eosekransy  55  Barb.  203 ;  N.  T.  Ice  Co.  v.  H.  W.  Ins.  Co., 
32  id.  534.)  It  seems  to  us  an  unwise  precedent  to  sustain 
the  ruling  of  the  General  Term,  and  likely  to  lead  to  undesir- 
able results.  Unless  a  default  can  be  opened,  and  the  contest 
proceed  regularly,  it  is  best  rather  to  repress  than  encourage 
after  litigation. 

We  think,  therefore,  the  order  of  the  General  Term  should 
be  reversed.  The  defendant  asks  a  renewed  opportunity  to 
appear  and  defend.  We  are  disposed  to  grant  it,  but  upon  the 
condition  as  to  oost^  and  the  statute  of  limitations  imposed  by 
the  Special  Term,  and  upon  the  further  condition  of  the  pay- 
ment of  costs  of  the  appeals. 

The  order  of  General  Tenn  should  be  reversed,  and  that  of 

Special  Term  affirmed,  with  costs ;  with  leave  to  defendant  to 

appear  and  plead  in  the  action  within  ten  days  after  service  of 

a  copy  of  this  order,  upon  payment  within  such  time  of  the  costs 
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of  the  appeals,  and  upon  the  conditions,  within  the  time  hereby 
allowed,  of  the  order  of  the  Special  Term. 

All  concur,  except  Folger,  Ch.  J.,  dissenting. 

Ordered  accordingly. 
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Wbabk  C.  LriTLE  et  al.,  Respondents,  v.  A.  Bleeceeb  Banks, 

Appellant. 

Under  the  provision  of  the  statute  (§  3,  chap.  224»  Laws  of  1848  * )  provid- 
ing^ for  the  publication  of  the  reports  of  decisions  of  the  Court  of  Ap- 
peals '*  by  contract  to  be  entered  into  by  the  reporter,  secretary  of  State 
and  comptroller  with  the  person  or  persons  who  *  •  *  shall  agree 
to  publish  and  sell  said  reports  on  terms  the  most  advantageous  to  the 
public,^  the  ojficers  named  have  power  to  impose  terms  beneficial  to  the 
public,  which  are  not  in  violation  of  any  established  rule  of  law ;  they  may 
make  provision  in  the  contract  that  a  party  injured  by  a  refusal  of  the 
contractor  to  sell  and  deliver  as  prescribed  by  the  contract  shall  be  enti- 
tled to  recover  damages,  and  may  fix  a  sum  as  liquidated  damages. 

A  contract  so  entered  into  required  the  contractor  to  furnish  at  the  con- 
tract-price any  volume  published  under  it  to  any  other  law-book-seller  in 
the  city  of  New  York  or  Albany  applying  therefor,  "  in  quantities  not  ex- 
ceeding one  hundred  copies  to  each  applicant/*  unless  the  contractor 
should  choose  to  deliver  more.  The  contract  also  provided  that  for  any 
failure  on  the  part  of  the  contractor  "  to  keep  on  sa^le,  furnish  and  de* 
liver  "  the  volumes,  or  any  of  them,  as  agreed,  he  should  "  forfeit  and  pay 
*  *  *  the  sum  of  $100  hereby  fixed  and  agreed  upon,  not  as  a  penalty 
but  as  liquidated  damages,  *  *  *  to  be  sued  for  and  recovered  by  the 
person  or  persona  bo  aggrieved."  Plaintiff,  a  book-seller,  applied  to  defend- 
ant, the  contractor,  on  six  different  occasions,  for  a  number  of  copies  re- 
quired by  him  in  his  business,  of  certain  volumes  published  under  the  con- 
tract, tendering  the  contract-price,  which  defendant  refused  to  deliver.  In 
an  action  upon  the  contract,  Tield,  that  the  State  officers  named  had  the 
power  to  impose  the  terms  specified ;  that  in  the  absence  of  proof  it 
could  not  be  assumed  that  the  provision  for  sales  to  la w-book- sellers  was 
not  advantageous  to  the  public ;  that  direct  evidence  of  damage  was  not 
required  but  was  to  be  presumed ;  that  it  was  for  the  purchaser,  not  for 
the  contractor,  to  determine  the  number  of  copies  within  the  limits  of 
the  contract  to  be  furnished ;  that  the  sum  specified  was  not  a  penalty 


•  See  Code  of  Civil  Pcooedure,  %  211. 
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bot  stipalated  damages ;  abd  that  the  plaintiff  could  maintain  the  action, 
and  was  entitled  to  recover  the  damages  specified  for  each  refusal,  with 
interest. 

(Argued  March  22, 1881 ;  decided  Maj  8, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  third  judicial  department,  entered  upon  an 
order  made  February  13,  1880,  afiSrming  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury.     (Reported  below,  20  Hun,  143.) 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Rufu%  W.  Peckham  for  appellant.  Plaintiff  being  a  third 
party  and  not  privy  Jto  the  contract  or  the  consideration  could 
not  maintain  this  action.  {Oamsey  v.  Hogera,  47  N.  Y.  233, 
240 ;  Yromnan  v.  Turner,  69  id.  280,  284,  285 ;  Sirmon  v. 
Brmrni^  68  id.  355  ;  RaUroad  Co.  v.  Curtisa,  80  id.  219  ;  U. 
S,  V.  Mcmince,  2  Brock.  109.)  An  estoppel  does  not  operate  in 
favor  of  a  stranger.  {Mayenborg  v.  Haynes,  50  N.  T.  675  ; 
MuUer  v.  Pcmdir^  65  id.  325, 334.)  The  sum  expressed  in  the 
contract,  thongh  spoken  of  as  liquidated  damages,  was  in  reality 
a  penalty,  and  the  court  erred  in  giving  judgment  for  the 
amount  without  any  proof  of  the  extent  or  character  of  the  dam. 
ages  suffered,  or  without  proof  indeed  that  any  damage  at  all 
was  suffered.  {Cohoell  v.  Lawrence,  38  N*  T.  71 ;  Lamp- 
man  V.  Cochra/n,  16  id.  275 ;  2  Bos.  &  Pul.  361 ;  Kemp  v. 
Ice  Co,,  69  N.  Y.  45,  57-59;  Sedgw.  on  Damages  [5th  ed.],  481 ; 
Richards  v.  Eddck,  17  Barb.  260 ;  Salt&ra  v.  Ralph,  15  Abb. 
Pr.  273 ;  Dennis  v.  Commons,  3  Johns.  Oas.  297 ;  Staples  v. 
Parker,  41  Barb.  648 ;  Real  v.  Hayes,  5  Sandf .  640.) 

E.  Countrym/in  for  respondents.  An  agreement  made  on 
a  valid  consideration,  by  one  with  another,  to  pay  money  to  a 
third,  can  be  enforced  by  the  third  in  his  own  name.  {Loajd- 
rence  v.  Fox,  20  N.  Y.  268 ;  Seoor  v.  Law,  4  Abb.  Ct.  of 
App.  Dec.   188;   Yam,  Schaick  v.  Third  Ave.    R.   Co.,  38 
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N.  T.  346 ;  JSioard  v.  Scmderaon^  41  id.  179 ;  Burr  v.  Beers^ 
24  id.  178 ;  People  v.  HolmeSy  5  Wend.  191 ;  Button  v.  Poole^ 
3  Bob.  &  Pul.  149,  note  a;  SchermerJiom  v.  Vanderheyderiy 
1  Johns.  139 ;  Coster  v.  Mayor  of  AOxmy^  43  N.  T.  899,  410, 
411,  412 ;  French  v.  BondUon,  57  id.  496;  S.  C,  5  Lans.  293 ; 
McMahon  v.  Secofid  Ave,  R,  Co.^  76  N.  T.  231 ;  Arnold  v. 
Nichols,  64  id.  117 ;  Glaflin  v.  Ostrom,  64  id.  581 ;  Thorp  v. 
Keohih  Coal  Co.,  48  id.  253 ;  LitOe  v.  Oovld,  2  Blatchf.  165, 
362.)  A  contractor  assuming  the  performance  of  a  public 
duty,  either  by  express  or  implied  contract,  although  there  is 
no  special  undertaking  for  the  benefit  of  third  persons,  is 
nevertheless  liable  in  a  civil  action  to  any  person  sustaining  an 
injury  peculiar  to  himself,  from  the  non-performance  of  such 
duty.  {Bobmson  v.  Chawherlain,  34  K  Y.  389,  393,  396, 
402;  WeetY.  Brochport,  16  id.  161,  note  163;  Fulton  Ins. 
Co.  V.  BaldAjnn,  37  i^.  648 ;  Johnson  v.  Bdden,  ^7  id.  130,' 
131 ;  Brooklyn  v.  Brooklyn  B.  Co.,  id.  476 ;  McMahon  v. 
Second  Ave.  B.  Co.,  75  id.  231 ;  Conroy  v.  Gale,  5  Lans.  344.) 
The  same  rule  applies  to  public  officers  and  corporations. 
{Bobinson  v.  Chamberlain,  34  N.  T.  389,  393,  398  ;  Haver  v. 
Barkhoof,  44  id.  113,  116, 123  ;  McCarthy  v.  Syracuse,  46  id. 
194 ;  Clark  v.  Miller,  54  id.  528  ;  Connors  v.  Adams,  13 
Hun,  427.)  Defendant  is  estopped  from  denying  the  validity 
of  the  contract.  {Hathaway  v.  Payne,  34  N.  T.  109.)  The 
language  of  the  contract,  under  the  circumstances  in  which  it 
was  used,  must  be  construed  as  a  liquidation  of  the  damages. 
{Cotheal  V.  Talmage,  9  N.  T.  551 ;  Baglie  v.  Peddie,  16  id. 
469 ;  Clement  v.  Cash,  21  id.  253  ;  Nayes  v.  PhiUips,  60  id. 
408 ;  Kemp  v.  KnickerbocJc^r  Ice  Co.,  69  id.  46,  58.)  The 
plaintiffi  were  entitled  to  recover  interest  from  the  time  of 
the  breach.  (  Walden  v.  Sherbu^*ne,  15  Johns.  409  ;  PaMerson 
V.  Choate,  7  Wend.  441;  Van  BensseHaerY.-Jewett,  2  N.  T. 
135 ;  McMahon  v.  N.  T.  ds  F.  B.  Co.,  20  id.  463 ;  Clark  v. 
MUler,  64  id.  528.) 

MiLLBR,  J.    This  action  was  brought  to  recover  damages 
sustained  by  the  plaintifEs,  as  law-book-sellers,  for  an  alleged 
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ref ofial  of  the  defendant  to  Bell  and  deliver  to  them  certain 
copies  of  the  volumes  of  the  New  York  Reports,  published  by 
thp  defendant.  The  contract  of  the  defendant  with  the  State 
officers  who  were  authorized  to  make  the  same  provided,  among 
other  things,  that  the  defendant  should  at  aU  times  keep  the 
volumes  published  for  sale  at  retail,  at  the  price  named,  in  one 
or  more  law-book-stores  in  the  city  of  Albany,  and  the  city  of 
New  York,  and  it  declared :  "  And  should  any  other  law-book- 
seller, in  either  of  said  cities,  apply  to  purchase  any  of  said  vol- 
umes, the  same  shall  be  supplied  to  such  law-book-seller  upon 
application,  in  quantities  not  exceeding  one  hundred  copies  to 
each  applicant,  unless  said  party  of  the  second  part  shall  choose 
to  deliver  a  greater  number  when  applied  for,  which  he  shall 
be  at  liberty  to  do,  and  the  said  party  of  the  second  part  shall 
thereupon,  at  intervals  not  exceeding  ten  days,  furnish  the  said 
law-book-sellers  copies  of  any  of  said  volumes  when  required, 
in  quantities  not  exceeding  fifty  volumes  at  a  time."  It  also 
provided  that  *'the  said  volumes  shall  be  published  and  kept 
for  sale  as  aforesaid,  at  the  price  of  $1.10  per  copy,  and  shall  be 
simultaneously  placed  on  sale  in  each  of  said  book-stores  in  the 
cities  of  New  York  and  Albany,  and  as  to  the  time  when  copies 
of  said  volumes,  or  any  of  them,  may  be  purchased,  there  shall 
be  no  discrimination  in  favor  of  or  against  any  person  desiring 
to  purchase  the  same,  but  they  shall  be  supplied  to  all  alike  in 
the  manner  hereinabove  provided."  The  contract  further  de- 
clared, that  the  State  officers  should  be  at  liberty  to  abrogate 
and  annul  the  same  for  any  default  or  failure  to  fulfill,  and  for 
a  breach  of  any  of  its  terms  or  conditions  the  defendant  should 
forfeit  and  pay  to  the  people  of  the  State  the  sum  of  $5,000, 
which  was  "  agreed  upon,  not  as  a  penalty  but  as  fixed,  stipu- 
lated and  liquidated  damages  suffered  by  the  people  aforesaid, 
to  be  sued  for  and  recovered  by  the  attorney-general  *  *  * 
in  the  name  and  for  the  benefit  of  the  said  people."  It  was 
also  further  agreed  that  for  any  failure  on  the  part  of  the  de- 
fendant "  to  keep  on  sale,  furnish  and  deliver  the  aforesaid  vol- 
umes, or  any  of  them,  at  the  price  and  as  hereinabove  pro- 
vided," the  defendant  "  shall  forfeit  and  pay     *     *     *     the 
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sum  of  $100,  hereby  fixed  and  agreed,  upon,  not  as  a  penalty 
but  as  the  liquidated  damages  suflEered  by  the  person  or  persons 
aggrieved  thereby,  the  same  to  be  sued  for  and  recovered  by 
the  person  or  persons  so  aggrieved."  The  plaintife  applied  on 
six  different  occasions  for  copies  of  some  of  the  volumes  pub- 
lished at  the  book-store  of  the  defendant,  and  demanded  the 
same,  and  the  defendant  refused  to  furnish  the  same,  and  the 
plaintiffs  bring  this  action  for  six  different  sums  of  $100  each, 
by  reason  of  such  refusals. 

The  first  question  presented  upon  this  appeal  is  as  to  the 
right  of  the  State  officers  to  execute  the  contract  in  question, 
and  to  impose  the  terms  contained  therein  and  which  consti- 
tuted a  part  of  the  same.  The  statute  (3  R.  S.  [6th  ed.],  188, 
§  44)  declares,  that  the  reports  shall  be  published  "  by  con- 
tract, to  be  entered  into  *  *  *  with  the  person  or  persons 
who  *  *  *  shall  agree  to  publish  and  sell  the  said  reports 
on  terms  the  most  advantageous  to  the  public ;"  and  it  is  made 
the  duty  of  the  State  officers,  before  entering  into  any  contract, 
"  to  receive  and  consider  all  proposals  for  the  publication  of 
said  reports  which  may  be  made  to  them."  The  power  con- 
ferred was  with  a  view  of  promoting  the  public  interests,  and 
the  officers  named  were  vested  with  authority  to  impose  such 
terms  as  would  be  most  beneficial,  and  as  would  not  be  in  con- 
flict with  any  established  rule  of  law.  To  promote  the  free 
circulation  of  the  reports,  it  was  deemed  advisable  that  the  law- 
book-sellers,  referred  to  in  the  contract,  should  have  an 
opportunity  to  purchase  the  same  with  reasonable  restric- 
tions. With  this  view  the  provision  in  their  behalf  was  in- 
serted in  and  made  a  part  of  the  contract,  and  was,  no  doubt, 
for  their  benefit.  To  the  plaintiffs  especially,  who  were  the 
owners  of  a  number  of  previous  volumes  of  the  New  York  Re- 
ports, and  who  as  law-book-sellers  were  especially  interested  in 
disposing  of  the  entire  series  to  the  public,  they  were  of  great 
importance.  If  the  State  officers  were  empowered  to  contract, 
they  clearly  had  a  right  to  make  provisions  in  the  contract  by 
which  the  reports  published  should  be  sold  to  the  public,  as 
well  as  to  the  law-book  sellers,  who  were  engaged  in  that  kind 


1881.]  LiTTLB  et  al.  v.  Banks.  263 

Opinion  of  the  Court,  per  Mn.T.TCR,  J. 

of  business,  according  to  the  Conditions  and  the  price  named  in 
the  contract,  and  that  the  party  injured  by  a  refusal  to  sell  and 
deliver  should  be  entitled  to  damages.  And  if  such  right  ex- 
isted, then  there  was  no  objection  to  inserting  in  the  contract 
some  provision  fixing  the  amount  which  should  be  recovered 
upon  a  failure  to  sell  and  dBliver  the  reports  as  the  contract 
provided.  While  there  is  no  positive  statute  which  authorizes 
the  State  officers  to  fix  a  sum  as  liquidated  damages  for  a 
breach  of  the  contract,  inasmuch  as  they  have  the  power  to 
make. such  a  contract  as  would  be  advantageous  to  the  State,  it 
necessarily  follows  that  they  have  a  right  to  impose  such  rea- 
sonable provisions  as  would  carry  out  this  purpose.  Whether 
such  amount  should  be  regarded  as  in  the  nature  of  a  penalty 
or  as  liquidated  damages  will  be  hereafter  considered. 

The  effect  of  the  contract  was  that,  in  consideration  of  doing 
the  work,  the  defendant  would  sell  and  deliver  the  books,  as 
provided,  to  the  persons  who  were  entitled  thereto,  and  if  he 
failed  to  do  so  as  required,  when  demanded,  he  would  pay,  to 
the  person  injured,  the  damages.  The  rule  is  well  settled  by 
the  decisions  of  the  courts  of  this  State,  that  an  agreement 
made  for  a  valid  consideration  by  one  party  with  another  to 
pay  money  to  a  third  can  be  enforced  by  such  third  person  in 
his  own  name.  {Lawrence  v.  Fox^  20  N.  Y.  268 ;  Coster  v. 
The  Mayor,  43  id.  899 ;  52  Barb.  276 ;  Fretich  v.  Donaldson, 
67  K.  Y.  496 ;  5  Lans.  293.)  Contractors  with  the  State,  who 
assume,  for  a  consideration  received  from  the  sovereign  power, 
by  covenant,  express  or  implied,  to  do  certain  things,  are  liable, 
in  case  of  neglect  to  perform  such  covenant,  to  a  private  action 
at  the  suit  of  the  party  injured  by  such  neglect,  and  such  con- 
tract inures  to  the  benefit  of  the  individual  who  is  interested  in 
its  performance.  {Weetv.  Vil.  of  Brockport,  1&  N.  Y.  161, 
note ;  Robinson  v.  Charriherlavn,  34  id.  889 ;  FuUon  Fvre  Ins. 
Co,  V.  Baldwin,  37  id.  648 ;  Johnson  v.  Belden,  47  id.  130 ;  C&ty 
of  BrookJA/n  v.  Brooklyn  City  R.  R,  Co.,  id.  476  ;  McMah&n 
V.  Second  Ave.  R.  R.  Co.,  75  id.  231 ;  Conroy  v.  Gale,  5  Lans. 
344.)  The  ground  upon  which  these  decisions  are  founded  is 
a  broad  principle  of  public  policy  essential  to  the  public  wel- 
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fare  (34  N.  Y.,  8upra\  and  we  are  unable  to  perceive  why  the 
doctrine  last  stated,  without  invoking  the  rule  laid  down  in 
Lamrence  v.  Foso  {mpra)^  is  not  applicable  to  a  contract  of 
the  description  of  the  one  in  controversy,  where  the  officers 
enter  into  it  for  the  advantage  and  the  welfare  of  the  public, 
and  where  such  a  provision  constitutes  a  material  portion  of 
the  agreement  which  is  essential  to  cariy  it  into  eflEect.  Within 
some  of  the  adjudications  in  this  State  already  cited,  if  the 
plaintiflEs  have  been  injured  by  a  violation  of  such  a  contract, 
no  reason  exists  why  an  action  would  not  lie  on  their  behalf 
against  the  defendant  for  the  recovery  of  damages.  (See,  also, 
Arnold  v.  Nichols^  64  N.  T.  117;  Claflm  v.  Ostrcm^  54  id. 
581.) 

We  have  given  due  consideration  to  the  criticism  of  the 
learned  counsel  for  the  appellant  upon  the  decisions  referred 
to,  but  we  are  unable  to  discover  any  such  distinction  between 
some  of  the  cases  cited  and  the  one  at  bar,  as  would  authorize 
a  holding  that  the  State  officers  had  no  authority  to  make  a 
contract  for  the  benefit  of  the  plaintiffs,  and  others  who  de- 
sired to  purchase  the  reports,  which  would  authorize  an  action 
to  recover  damages  in  favor  of  a  party  injured  by  a  failure  to 
perform.  The  plaintifib  certainly  had  a  special  interest  in  the 
contract,  which  was  provided  for,  and  it  is  difficult  to  see  why 
they  had  not  the  same  remedy  as  in  the  cases  cited,  where  pro- 
vision has  been  made  for  the  benefit  of  a  third  person  which 
entitled  such  person  to  maintain  an  action  for  a  breach  of  the 
contract. 

The  counsel  for  the  defendant  insists  that  the  provision  in 
favor  of  the  law-book- sellers  of  two  cities  is  not  an  exercise  of 
the  power  to  contract,  as  given  by  the  statute,  and  as  would  be 
most  advantageous  to  the  public.  There  might  perhaps  be 
some  force  in  this  position  if  it  was  apparent  that  the  effect  of 
carrying  out  such  a  provision  would  not  be  advantageous  to 
the  public.  But,  with  the  inferences  to  be  derived  from  the 
facts  presented,  that  the  purchasers  of  the  reports  are  accom- 
modated by  means  of  these  instrumentalities,  it  cannot  be  as- 
sumed, we  think,  that  the  provision  in  their  behalf  was  not  in 
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conformity  with  the  statute  under  which  the  contract  was 
made.  If  the  demand  made  by  the  plaintiffs  was  beyond  what 
was  required  for  the  ordinary  sales  to  purchasers,  or  was  in  any 
way  speculative,  extravagant  or  unreasonable,  an  action  to 
recover  the  amount  fixed  perhaps  could  not  be  maintained, 
and  circumstances  showing  tliat  such  was  the  case  would  be  a 
good  defense  to  an  action  brought  to  recover  damages  for  a 
violation  of  this  condition  of  the  contract.  The  provision  in 
the  contract  that  the  defendant  should  '^  keep  the  said  volumes 
for  sale  at  retail"  must  be  interpreted  in  connection  with 
that  which  requires  a  supply  to  law-book-sellers  on  demand,  in 
quantities  not  more  than  one  hundred  volumes ;  and  hence 
there  is  no  conflict  in  this  respect. 

The  counsel  for  the  defendant  also  insists  that,  in  order  to 
establish  a  cause  of  action  in  favor  of  a  party,  some  injury 
must  be  sustained  as  a  matter  of  fact,  and  proof  must  be  given 
to  show  that  such  injury  has  been  done.  We  think  that  direct 
evidence  was  not  required,  and,  from  the  fact  of  a  violation  of 
the  contract,  it  is  to  be  presumed  that  the  party  sustained  a  loss, 
either  by  an  absolute  failure  to  sell  to  his  customers,  because  he 
could  not  obtain  the  reports,  or  by  being  compelled  to  seek 
elsewhere  for  the  same  books,  and  perhaps  to  pay  a  higher 
price,  if  possibly  he  could  thus  procure  them.  In  cases  where 
liquidated  damages  are  fixed,  and  are  not  to  be  regarded  as  a 
penalty  where  there  is  a  failure  to  perform  a  material  part  of 
the  contract,  the  presumption  of  law  is,  that  damages  were  sus- 
tained, and  the  party  thus  injured  is  not  compelled  to  establish 
by  evidence  the  various  items  of  damage  as  in  other  cases. 
The  fact  that  the  contract  made  provision  for  a  forfeiture  of  a 
fixed  sum  to  be  paid  the  State  for  damages,  in  case  of  a  breach 
of  any  of  its  terms  or  conditions,  cannot  interfere  with,  or 
affect  the  right  of,  an  aggrieved  party  to  recover  the  damages 
fixed  for  a  failure  to  sell  and  deliver  the  reports  named,  in  ac- 
cordance with  the  terms  of  the  contract. 

It  is  also  insisted  that  the  sum  expressed  in  the  contract, 
although  stated  as  liquidated  damages,  was  in  reality  a  penalty, 
and  the  court  were  in  error  in  rendering  a  judgment  without 
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proof  of  the  extent  and  character  of  the  damages  suffered,  or 
that  any  damage  at  all  was  suffered.  The  question  presented 
has  been  the  subject  of  frequent  consideration  in  the  courts, 
and  considerable  embarrassment  has  been  experienced,  where 
contracts  contained  severe  and  inequitable  provisions,  in  an 
effort  to  reconcile  the  principles  of  justice  with  the  well-settled 
rule  that  every  person  has  the  right  to  make  such  a  contract  as 
he  chooses,  and  that  the  courts  are  bound  to  enforce  it.  The 
diflSculty  referred  to  has  led  to  the  adoption  of  the  rule  that, 
in  the  construction  of  such  a  provision,  the  actual  intention  of 
the  parties,  so  far  as  it  can  reasonably  and  fairly  be  ascertained 
from  the  language  of  the  contract,  and  from  the  nature  of  the 
surrounding  circumstances  of  the  case,  is  to  be  considei-ed. 
{CohoM  y'  Lomrence^  38  N.  Y.  71;  Cotheal  w.  Talmage^  9 
id.  661 ;  Noyes  v.  Phillips^  60  id.  408 ;  Lampman  v.  Cochran^ 
16  id.  276.)  This  intention  cannot  be  entirely  determined  by 
the  use  of  the  word  "  penalty,"  or  of  the  words  "  liquidated 
damages."  {ColweU  v.  Lawrence^  supra  ;  Staples  v.  Parker^ 
41  Barb.  648 ;  Beale  v.  Hayes,  6  Sandf.  640.)  Nor  is  the 
word  "  forfeit "  conclusive  {Noyes  v.  PhUlips,  supra)  as  to 
such  intention.  It  must  be  arrived  at  in  view  of  the  circum- 
stances of  each  particular  case. 

The  question  recurs,  then,  did  the  parties  intei^d  by  this 
contract  to  fix  a  given  sum  to  be  paid  on  a  failure  to  perform  ? 
The  breach  provided  for  was  a  single  one  —  a  failure  to  keep 
on  sale,  furnish  and  deliver  the  volumes  named  at  a  price  fixed. 
The  agreement  expressly  provides  that  the  sum  named  is  fixed 
and  agreed  upon  "  not  as  a  penalty."  The  failure  to  sell  and 
deliver  embraced  not  only  a  single  volume,  but  might  be  one 
hundred  volumes  at  one  time.  The  damages  for  a  failure  to 
deliver  a  single  volume  might  be  very  small,  while  for  a  larger 
number  it  would  be  far  greater;  and,  in  case  of  a  book-seller 
disposing  of  them  in  the  course  of  his  trade,  might  be  beyond 
the  amount  actually  fixed.  The  damages  for  a  single  breach 
were  also  uncertain,  and  could  not  be  determined  without  ex- 
trinsic evidence,  and  without  some  embarrassment.  The  mere 
loss  of  profits  on  a  volume  to  a  book-seller  might  also  be  of  but 
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trifling  amount  when  compared  with  the  injury  to  his  trade  by 
being  unable  to  furnish,  to  his  customers,  volumes  of  the  re- 
ports as  required.  Under  the  circumstances  it  is  easy  to  see 
that  there  would  be  considerable  difficulty  in  making  proof  of 
the  actual  damages  incurred.  In  view  of  the  facts,  although 
the  question  is  by  no  means  free  from  embarrassment,  it  is, 
perhaps,  a  fair  inference  that  the  parties  actually  intended  to 
guard  against  these  difficulties  by  fixing  the  amount  named  in 
the  contract  as  liquidated  damages.  As  the  damages,  which 
might  possibly  be  incurred  by  a  failure  to  supply  a  larger 
number  of  copies  provided  for  by  the  contract,  might  be 
greater,  we  think  the  amount  was  not  unreasonable,  or  grosslj'^ 
disproportionate  to  the  probable  estimate  of  actual  damages. 
{Ootheal  V.  TaUmage,  supra.)  While,  in  some  cases,  the 
amount  might  be  beyond  the  damages  which  would  actually  be 
incurred,  in  others  it  would  not  be  excessive  or  exorbitant. 

The  claim  that  the  determination  of  the  quantities  to  bo 
furnished  rests  with  the  defendant,  under  the  contract,  and 
that  he  has  not  violated  any  of  its  terms,  is  not  well  supported. 
The  provision  that  the  books  are  to  be  supplied  to  the  law- 
book-seller,  "upon  application,  in  quantities  not  exceeding  one 
hundred  copies  to  each  applicant,"  evidently  means  that  the 
applicant  can  fix  the  number  of  volumes  to  the  amount  of  one 
hundred  copies,  and  that  the  defendant,  if  he  chooses,  may 
deliver  a  larger  number  if  applied  for. 

We  think  that  the  plaintiffs  were  entitled  to  recover  interest 
from  the  time  of  the  breach.  The  damages  were  liquidated  as 
of  that  time,  and,  being  then  due,  the  amount  drew  interest 
as  upon  a  liquidated  claim.  Had  it  been  otherwise,  it  would 
not  have  drawn  interest  for  that  reason  ;  but  being  fixed  and 
settled  by  the  contract,  the  damages  stand  in  the  same  position 
as  any  other  debt  which  is  past  due.  ( WaMen  v.  Sherburne, 
15  Johns.  409 ;  Patterson  v.  Choate,  7  Wend.  441 ;  Olaa*Jc  v. 
MiUer,  64  N.  Y.  528.) 

The  judgment  was  right,  and  should  be  affirmed. 

All  concur ;  except  Rapallo,  J.,  absent,  and  Andrews,  J., 
not  voting. 

Judgment  affirmed. 
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In  the  Matter  of  the  Petition  of  "W"arebn  Brady  to  Vacate 
an  Assessment. 

In  proceedings  to  vacate  an  aesesBment  for  a  local  improvement  the  burden 
of  proof  is  on  the  petitioner;  every  presumption  is  in  favor  of  the 
validity  of  the  assessment. 

To  constitute  a  prior  pavement  within  the  meaning  of  the  provisions  of  the 
acts  of  1870,  1873  and  1874  (Chap.  883,  Laws  of  1870 ;  chap.  580,  Laws  of 
1872  ;  chap.  818,  Laws  of  1874),  in  relation  to  local  improvements  in  the 
city  of  New  York,  where  the  assessment  in  question  is  for  paving  the 
traveled  part  or  carriage  way  of  the  street,  there  must  have  been  a  sub- 
stantial pavement  of  that  portion  of  the  street;  although  a  street  has 
been  curbed,  guttered,  and  a  narrow  strip  on  each  side  laid  with  cobble 
stones  for  the  purpose  of  binding  and  protecting  the  gutter-stones,  and 
although  the  sidewalks  have  been  flagged  and  crosswalks  laid,  this  is 
not  a  prior  pavement. 

(Argued  April  19,  1881 ;  decided  May  10,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  November  8,  1880, 
aflSrming  an  order  of  Special  Term  which  denied  an  applica- 
tion to  vacate  an  assessment,  upon  certain  lots  owned  by  the 
petitioner,  for  paving  Fifth  avenue,  from  One  Hundred  and 
Twenty-fourth  to  One  Hundred  and  Thirtieth  street,  with 
Hamer  wood  pavement. 

The  objections  raised  to  the  assessment  and  the  facts  perti- 
nent thereto  are  sufficiently  stated  in  the  opinion. 

James  A.  Deering  for  appellant.  The  work  for  which  the 
assessment  was  laid  was  a  repavement,  and  it  was,  therefore, 
void.  {In  re  JBurmeister,  MS.,  76  N.  Y.  174 ;  In  re  Gcuroey^ 
MS.,  Ct.  of  App.  1879;  In  re  Phillvpa,  60  N.  Y.  16;  in  r« 
Burke,  62  id.  224;  Dillon  on  Mun.  Corp.,  §§  636,  637,  note ; 
Laws  of  1870,  chap.  383,  §  14.) 

Wm.  G.  Whitney  for  respondent.  It  was  absolutely  essen- 
tial to  the  petitioner's  case  that  he  should  show  that  the  assess- 
ment was  laid  for  the  repaving  of  a  portion  of  the  avenue 
which  had  been  previously  paved  at  the  expense  of  the  prop- 
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erty-owners,  by  afisessment,  and  that  the  prior  asseBsinent  upon 
the  petitioner's  property  was  paid.  (Revised  Laws  of  1813, 
chap.  86,  §  175 ;  Laws  of  1870,  chap.  383,  §  14;  Laws  of  1873, 
chap.  757,  §  22 ;  In  re  Lewis,  35  How.  Pr.  162 ;  WiUa/rd  v. 
Fresbv/ry,  14  Wall.  [U.  S.]  676 ;  Municipality  v.  Dunn,  10 
La.  Ann.  57 ;  Laws  of  1872,  chap.  580,  §  7,  amended  by  chap. 
313,  p.  367,  Laws  of  1874;  In  re  Mayer,  50  N.  Y.  504;  In 
re  Second  Am.  M.  E.  Church,  66  N.  Y.  395 ;  In  re  WiUett, 
70  id.  499 ;  In  re  SerreU,  9  Hun,  233.) 

Miller,  J.  A  number  of  objections  are  urged  to  the  valid- 
ity of  the  assessment,  which  is  Uie  subject  of  review  upon  this 
appeal,  and  none  of  them,  we  think,  are  available. 

The  point  made,  that  the  ordinance  and  resolution  authoriz- 
ing the  work  were  not  published,  as  required  by  law,  is  an- 
swered by  the  fact  that  there  is  no  proof  that  the  proceedings 
of  the  common  council  in  reference  to  the  improvement  and 
assessment  therefor  were  not  published.  The  evidence  on  this 
subject  fails  to  show,  affirmatively,  that  such  was  the  case,  and 
hence  the  allegation  is  not  sustained.  The  onus  of  proof  is  on 
the  petitioner,  and  every  presumption  is  in  favor  of  the  valid- 
ity of  the  assessment  until  the  contrary  is  made  to  appear.  {In 
re  Baasford,  50  N.  Y.  509.)  There  was  a  failure  of  proof 
that  the  designation  of  newspapers  was  not  made,  and  to  show 
that  the  designation  of  1868  was  not  communicated  to  the 
common  council.  Nor  was  it  shown  that  there  was,  in  fact,  no 
publication  in  the  papers  named  in  the  paper  of  December  1, 
1868.  Nor  does  a  failure  to  publish  affect  the  validity  of  the 
assessment,  unless  laid  for  a  repavement.  (Chap.  313,  Laws 
of  1874.) 

The  objection,  that  notice  of  the  levy  and  completion  of  the 
assessment  was  not  given  by  the  assessors,  is  not  well  taken. 
The  objection  relates  to  the  designation  of  newspapers,  which 
has  been  considered  in  the  consideration  of  the  preceding 
point.  But,  if  it  existed  at  all,  it  is  obviated  by  chapter  313, 
Laws  of  1874,  already  cited.  Besides,  the  secretary  of  the 
board    of  assessors  testifies    that  it  was    advertised.     The 
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authorities  cited  by  the  petitioner's  counsel  relate  to  cases 
where  the  title  was  dependent  on  sales  of  real  estate  for  taxes 
and  assessments,  and  have  no  application  here. 

It  is  also  insisted  that  the  assessment  is  for  repaving,  and 
that  the  legal  steps  were  not  taken  for  such  a  purpose.  This 
is  really  the  only  substantial  question  involved  in  the  appeal, 
and,  we  think,  is  without  any  merit.  It  is  claimed  that  the 
testimony  showed  that  Fifth  avenue  had  previously  been 
paved,  and  the  expense  thereof,  or  a  greater  portion,  was  paid 
by  assessment  upon  the  adjoining  property.  The  allegation  of 
prior  pavement  is  sought  to  be  established  by  showing  that  the 
work  had  been  done  on  difierent  occasions  upon  some  portions 
of  the  avenue  above  One  Hundred  and  Twenty-fourth  street. 
These  were,  first,  by  the  regulating  and  setting  curb  and  gutter 
between  One  Hundred  and  Twenty-fifth  and  One  Hundred 
and  Thirtieth  streets,  and  paving  with  cobble-stones  six  feet  on 
each  side  of  the  carriageway,  in  1837;  second,  by  the  setting 
of  curb  and  gutter-stones  and  flagging  the  sidewalks  between 
Mount  Morris  square  at  One  Hundred  and  Twenty-fourth  and 
One  Hundred  and  Twenty-fifth  streets,  for  which  an  assess- 
ment was  confirmed  October  3,  1865 ;  third,  by  laying  stone 
crosswalks  at  the  intersection  of  One  Hundred  and  Twenty- 
seventh  street  and  Fifth  avenue,  April  27,  1861,  As  to  the 
first  of  these  improvements,  it  was  not  a  pavement  of  the 
street,  and,  as  was  conceded,  was  done  to  bind  and  protect  the 
gutter-stones  and  to  keep  them  from  being  washed  out.  Nor 
was  it  designated  in  any  way  as  pavings  but  as  grading  and 
setting  of  curb-stones.  But  these  cobble-stones  were  laid  only 
in  one  block,  and  that  was  not  the  block  in  which  the 
petitioner's  lots  were  situated;  nor  were  they  assessed  for 
it.  It  is,  therefore,  clear  that,  as  to  this,  it  was  not  a 
pavement  for  which  the  petitioner  had  been  previously  assessed. 
As  to  the  setting  of  the  curb  and  gutter-stones  and  flagging 
the  sidewalk  and  the  laying  of  the  stone  crosswalks,  the  former 
of  which  only  included  three  blocks,  and  the  latter  the  walk 
across  one  block,  neither  singly  nor  otherwise  did  they  consti- 
tute a  prior  pavement  within  the  provisions  of  the  acts  of  1870, 
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1872  or  1874.  These  acts  intended  a  substantial  pavement  of  the 
street,  and  not  the  improvements  which  were  made.  The  case 
of  Inre  Ga/rvey  (77  N.  Y.  523),  which  is  relied  upon,  does  not 
hold  that  any  of  the  improvements  mentioned,  or  any  of  a 
similar  character,  constituted  a  pavement  within  the  meaning 
of  the  law.  Nor  do  any  of  the  authorities  cited  by  the  pe- 
titioner's counsel  sustain  that  view.  It  may  also  bo  remarked 
that  it  does  not  appear  that  any  part  of  the  expense  of  laying 
the  cobble-stones  was  imposed  upon  petitioner's  lots,  or  that 
any  assessment  was  laid  upon  them  for  any  of  the  prior  im- 
provements, except  for  the  grading  and  setting  of  curb  and 
gutter-stones  in  1837. 

The  assessment  was  not  illegal  because  levied  for  a  wooden 
pavement,  and  although  the  revised  ordinances  of  the  city  pro- 
vide for  the  paving  with  suflScient  paving-stone,  this  was  re- 
pealed or  modified  by  another  ordinance,  which  provided  for 
this  improvement. 

There  is  no  force  in  the  position  that  the  work  was  not  au- 
thorized by  the  resolution  and  ordinance  providing  for  the 
pavement  of  the  avenue,  and  there  is  no  such  discrepancy  be- 
tween the  ordinance  and  the  proposal  and  contract  as  consti- 
tutes a  substantial  error  and  authorizes  a  reversal  of  the  pro- 
ceedings. 

The  allegation  that  the  work  for  which  the  assessment  is 
laid  was  not  contracted  for  as  required  by  the  city  charter 
upon  sealed  bids  and  proposals  and  with  the  lowest  bidder  is 
not  sustained.  If  the  wooden  pavement  and  crosswalks  were 
not  let  separately,  it  was  at  most  an  irregularity,  for  which  the 
legislature  has  provided  the  assessment  shall  not  be  vacated. 
(Chap.  313,  Laws  of  1874.)  In  re  Eager  (46  N.  Y.  100)  does 
not  conflict  with  this  view. 

The  eighth  and  ninth  allegations  of  error  assigned  by  the 
petition  relate  to  matters  which  occurred  subsequent  to  the 
confirmation,  and  do  not  affect  what  has  been  completed,  or 
show  any  substantial  error  in  laying  the  assessment  which  is 
available  in  a  proceeding  of  this  kind.    At  most  the  allega- 
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tions  relate  to  the  omissions  of  an  officer  to  perform  a  duty 
imposed,  which  is  covered  by  chapter  313  of  the  Laws  of  1874. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


John  8.  Pbouty,  Kespondent,  v.  The  Lake  Shore  and  Michi- 
gan Southern  Kailroad  Company,  Impleaded,  etc.,  Appel- 
lant. 

Where,  after  the  commencement  of  an  action ,  a  third  party  becomes  in- 
tereated  in  the  litigation  by  assuming  the  liabilities  of  the  defendant  in 
respect  to  the  claim  plaintiff  is  seeking  to  enforce,  it  is  proper  to  allow  a 
supplemental  complaint  bringing  in  such  third  party  as  a  co-defendant. 

Where,  therefore,  after  the  commencement  of  an  action  against  a  railroad 
company  upon  a  contract,  it  appeared  that  it  and  other  companies  were 
merged  in  a  new  company,  the  latter  having  assumed  all  of  the  con- 
tracts, liabilities  and  obligations  of  the.  original  companies,  held,  that 
an  order  allowing  defendant  to  file  a  supplemental  complaint  bringing 
in  the  new  company  as  defendant  was  properly  granted. 

MUner  v.  MUner  (2  Edw.  Ch.  114),  Buchanan  v.  Conutock  (57  Barb.  588), 
Tiffany  v.  Bawerman  (2  Hun,  643),  Wattson  v.  Thibau  (17  Abb.  Pr.  184), 
Pinch  Y.  Anthony  (10  Allen,  470),  distinguished. 

(Argued  April  26, 1881 ;  decided  May  10,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  April  Y,  1880,  affirming  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  originally  brought  against  the  Michigan 
Southern  and  Northern  Indiana  Kailroad  Company  and  its  di- 
rectors to  recover  dividends  alleged  to  be  in  arrear  upon  cer- 
tain preferred  guaranteed  stock  issued  by  that  company,  and  to 
compel  that  company  and  its  directors  to  declare  and  pay  such 
dividends. 

Upon  papers  showing  that  after  the  commencement  of  the 
action  the  said  company  was  with  various  other  companies 
merged  and  consolidated  into  the  Lake  Shore  and  Michigan 
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Sonthem  Railway  Companj,  and  that^  by  the  etatutes  under 
which  the  oonsolidation  was  effected,  the  new  corporation  as- 
sumed all  of  the  contracts,  liabilities  and  obligations  of  the  con- 
solidated companies,  and  that  they  had  ceased  to  exist  as  cor- 
porations, an  order  was  granted  allowing  plaintiff  to  file  a  sup- 
plemental complaint  bringing  in  said  new  corporation  ''  as  a 
party  co-defendant  in  the  action."  In  pursuance  of  said  order 
a  supplemental  complaint  was  filed,  setting  forth  the  consolida- 
tion, and,  with  summons,  was  served  on  the  party  so  brought  in. 

James  Matthews  cmd  Edwa/rd  S.  JRapaUo  for  appellant. 
The  court  erred  in  making  the  order  allowing  a  supplemental 
complaint  and  bringing  in  the  appellant  as  a  party  co-defend- 
ant. (52  N.  Y.  363 ;  JHUner  v.  MOn&r,  2  Edw.  Ch.  141 ; 
Finch  V.  Anthany,  10  Allen  [92  Mass.],  477;  2  Daniel's  Ch. 
Pr.  1515  [4th  ed.];  Watson  v.  Thibau,  17  Abb.  Pr.  184;  2 
Edw.Ch.  114;  1  HoflFm.  Ch.  Pr.  396;  Tifany  v.  JSowerrncm, 
2  Hun,  643;  Buchanan  v.  Oomstoch,  57  Barb.  383;  2  Wait's 
Pr.  470;  2  Barb.  Ch.  Pr.  [2d  ed.]  74;  3  Paige's  Ch.  204.) 
The  reversal  of  the  order  for  judgment  and  judgment  against 
the  appellant  is  a  bar  to  any  future  recovery  in  this  action. 
(Freeman  on  Judgments,  §§  174, 175-6,  181.)  A  new  party, 
representing  the  interest  of  a  former  party,  who  comes  before 
the  court  by  a  supplemental  bill,  stands  exactly  in  the  same 
plight  and  condition  as  the  former  party  and  is  bound  by  his 
acts.  (2  DaniePs  Ch.  PI.  and  Pr.  1534  [3d  ed.] ;  Freeman  on 
Judgments,  under  head  of  Privies,  168  eit  seq.  /  2  Barb.  Ch. 
Pr.  [2d  ed.]  74 ;  3  Paige's  Ch.  204.) 

Lucien  Birdseye  for  respondent.  There  was  no  error  in 
the  refusal  to  strike  out  the  whole  of  the  supplemental  sum- 
mons and  complaint.  (64  N.  Y.  641 ;  Prouty  v.  Z.  S,  ds  M. 
S.  JR.  Co.,  52  id.  363;  Frotety  v.  M.  S.  <&  JV.  I.  JR.  li.  Co., 
1  Hun,  655-658 ;  Shields  v.  Ohio,  5  Otto,  319 ;  Clearwater 
v.  Meredith,  1  Wall.  25  ;  McMahan  v.  M&rrison,  16  Ind.  172 ; 
State  of  Ohio  v.  Sh&rma/n,  22  Ohio  St.  411 ;  Shields  v.  The 
State  of  Ohio,  26  id.  86;  FlaU  v.  N.  T.  ds  B.  R.  B.  Co.,  26 
SiCKBLs  —  Vol.  XL.        35 
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Conn.  614;  Bishop  v.  Bramerd^  28  id.  289;  P.,  W.  <&  B. 
E.  B.  Co.  v.  Howwrd,  13  How.  [IJ.  S.]  S.  C.  307;  MUner  v. 
MUner,  2  Edw.  Oh.  114;  JPinoh  v.  Anthony^  99  Mass.  477; 
Wa;t%on  v.  Th^>ou^  37  Abb.  Pr.  184;  Buohomom  y.  Comatock^ 
67  Barb.  383.) 

MiLLEB,  J.  This  action  was  first  commenced  against  The 
Michigan  Southern  and  Northern  Indiana  Kailroad  Company 
and  its  directors,  and  the  appellant  has  since  been  brought  in 
as  a  party  and  co-defendant  by  the  order  of  the  court,  and  a 
summons  and  supplemental  complaint  served  in  accordance 
therewith. 

In  the  case  of  Boardman  against  the  same  defendant,* 
recently  decided  by  this  court,  all  of  the  questions  arising  upon 
the  merits  of  this  controversy  were  considered  and  decided, 
nnless  it  may  be  the  question  as  to  the  interest  npon  the  divi- 
dends, in  regard  to  which  a  motion  for  a  reargument  is  now 
pending  and  to  be  determined. 

The  remaining  questions  presented  in  this  case  relate,  first, 
to  the  order  allowing  a  supplemental  complaint  to  be  served, 
and  as  to  whether  the  facts  presented  come  within  the  purpose 
and  object  of  such  supplemental  complaint ;  and,  second,  as  to 
the  effect  of  the  several  orders  and  judgments  in  which  the 
plaintiff  was  not  successful  prior  to  the  making  of  the  appel- 
lant a  party  to  the  record  herein. 

It  is  claimed  that  there  can  be  no  review  of  the  order  relat- 
ing to  the  supplemental  complaint  upon  this  appeal ;  but  we 
are  disposed  to  consider  the  same,  and  shall  therefore  assume 
that  the  question  as  to  the  validity  of  the  order  granted,  allow- 
ing the  plaintiff  to  file  and  serve  a  supplemental  complaint  by 
bringing  in  the  appellant  as  a  party,  and  the  right  to  allow  the 
same  to  V>e  filed  and  served,  is  now  presented  for  review.  The 
claim  of  the  appellant's  counsel  rests  upon  the  ground  that  at 
the  time  the  action  was  brought  no  cause  of  action  existed  in 
favor  of  the  plaintiff  against  the  appellant,  except  what  grows 
out  of  the  obligation  which,  it  is  alleged,  was  contracted  in 
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aflfinming  the  liabilities  of  the  original  defendant,  and  which  is 
founded  on  the  contract  of  assumption  by  The  Lake  Shore  and 
Michigan  Southern  Bailroad  Company,  and  that  this  can  only 
be  enforced  by  an  independent  action  in  the  ordinary  way,  and 
not  by.  a  supplemental  bill.  The  principle  invoked  by  the 
appellant  to  sustain  this  theory  is  the  well-established  doctrine 
that  the  plaintiff  cannot  file  a  supplemental  bill  to  introduce 
new  facts  which  have  occurred  since  the  filing  of  the  original 
bill,  and  upon  which  a  decree  can  be  had  without  reference  to 
the  original  bill,  and  in  such  case  the  original  bill  ahould  be 
dismissed  and  a  new  one  filed.  We  think  that  this  principle 
is  not  applicable  to  the  case  at  bar,  and  that  the  authorities 
dted  and  relied  upon  by  the  appellant  do  not  apply  to  the  facts 
here  presented,  as  is  manifest  from  an  examination  of  the  same. 
In  MUner  v.  MUner  (2  Edw.  Ch*  114)  the  action  was  for  a 
divorce,  on  the  ground  of  adultery,  and  the  plain tiflf  sought  to 
set  up  new  acts  of  adult^ery  committed  since  the  original  bill 
was  filed,  and  it  was  held  that  this  is  a  new  substantive  cause 
of  action,  upon  which  a  decree  could  be  had  without  connect- 
ing it  with  the  original  bill,  and  that  it  could  not  be  set  up  in 
a  supplemental  bill.  It  will  be  observed  that  the  facts  were 
entirely  distinct  from  the  original  cause  of  action,  occurring 
subsequent  thereto,  and  might  well  constitute  another  and  a 
new  cause  of  action.  In  Buchanan  v.  Comstock  (57  Barb.  583) 
the  action  was  brought  to  settle  and  determine  the  partnership 
rights  of  the  plaintrS  and  one  of  the  defendants,  and  not  to 
determine  any  thing  between  such  defendant  and  a  co-def end- 
adt  under  an  agreement  between  them,  and  it  was  held  that 
the  plainti£E  could  not,  by  a  supplemental  complaint,  change 
the  action  in  its  entire  scope  and  purpose  by  bringing  in  and 
substituting  a  new  controversy,  and  a  new  and  independent 
cause  of  action  springing  out  of  a  transaction  occurring  since 
the  commencement  of  the  action  between  the  defendants,  with 
which  the  plaintiff  had  no  connection.  The  case  last  cited  is 
not  analogous,  and  does  not  bear  upon  the  question  now  aris- 
ing, whether  a  new  party,  who  has  assumed  the  liabilities  and 
demands  of  the  principal  defendant  in  the  action  and  is  respon- 
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sible  therefor,  can  be  brought  in  in 'furtherance  of  the  original 
object  of  the  suit.  In  Tiffany  v.  Bowermcm  (2  Hun,  643)  the 
general  principle  is  upheld,  that  a  new  and  substantive  cause 
of  action  cannot  be  set  up  bj  way  of  supplemental  xM>mpIaint, 
but  such  complaint  must  be  consistent  with  and  in  aid  of  the 
case  made  by  the  original  complaint ;  a  principle  which  will 
not  be  disputed,  but  which  does  not  impair,  but  really  sustains, 
the  right  of  the  plaintiff  here  to  this  relief.  The  other  author- 
ities cited  (  WaUson  v.  Thtbou;  17  Abb.  Pr.  184,  and  Pinch  v. 
Anthon/yy  10  Allen,  470)  uphold  the  same  general  rule;  but 
all  relate  to  cases  where  a  new  and  independent  cause  of  action 
is  sought  to  be  set  up,  on  which  a  recovery  might  be  had  with- 
out regard  to  or  being  directly  connected  with  the  facts  set  up 
in  the  original  complaint.  They  have,  therefore,  no  applica- 
tion to  the  case  at  bar,  inasmuch  as  here  the  plaintiff  does  not 
seek  to  add  any  new  cause  of  action  whatever,  but  merely  to 
bring  in  a  new  party  who  has,  since  the  commencement  of  the 
suit,  become  interested  in  the  litigation,  and  in  fact  by  contract 
and  by  operation  of  law  has  assumed  all  the  burdens  and  lia- 
bilities of  the  defendant,  who  was  originally  sought  to  be 
charged  and  against  whom  relief  was  demanded.  The  plaint- 
iff does  not  seek  to  introduce  a  new  cause  of  action,  and  only 
desires  and  asks  to  continue  the  suit  against  a  new  party  who 
had  no  existence  in  this  connection  when  their  action  was  first 
commenced,  but  has  since  acquired  an  interest. 

The  supplemental  complaint  simply  sets  forth,  that  while  the 
action  was  in  progress  the  old  corporation  had  ceased  to  exists 
and  by  arrangement  had  become  merged  in  the  new  one, 
who  is  its  successor  in  interest,  and  in  liability  for  the  claim 
which  the  plaintiff  is  seeking  to  enforce  in  this  action.  In  order 
to  sustain  his  action  against  the  appellant,  the  plaintiff  is  bound 
to  prove  all  the  facts  alleged  in  the  original  complaint,  with 
the  additional  one,  that  the  old  corporation  became  merged  in 
the  new  one,  which  assumed  all  of  its  obligations.  This  would 
entitle  the  plaintiff  to  the  same  judgment  and  relief  originally 
demanded  against  the  predecessor  of  the  appellant,  and  clearly 
comes  within  the  province  of  a  supplemental  complaint.     The 
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right  to  bring  in  new  parties  by  a  eapplemental  bill  is  expressly 
recognized  in  the  authorities.  (  Varich  v.  Edwwrds^  1  HoflBn. 
Ch.  Pr.  394, 397, 404;  EnswoHh  v.  Lambert^  4  Johns.  Ch.  605 ; 
JonesY.JoneSy  8  Aik.  217]  Barbour  on  Parties,  550.)  Here  it  is 
not  onl^  a  new  party  which  is  brought  in  by  the  supplemental 
complaint,  but  a  continuance  of  a  right  of  action  against  such 
party,  who  has  voluntarily  taken  the  place  of  the  former  corpo- 
ration, and  assumed  and  taken  upon  itself  its  burdens,  its  duties, 
its  obligations  and  its  responsibilities.  The  position  that  the 
plaintiff  had  slept  too  long  upon  his  rights  and  was  too  late  to 
pursue  this  remedy,  is  not  sustained,  as  the  plaintiff  inaugurated 
his  proceedings  for  that  purpose,  and  having  this  in  view,  as  soon 
as  he  became  advised  that  it  was  material,  and  no  rights  of  the 
appellant  have  been  lost  or  affected  by  the  delay  of  the  plaint- 
iff. It  may  also  be  remarked,  that  the  facts  presented  furnish- 
a  proper  case  for  the  continuance  and  completion  of  a  litiga- 
tion under  the  supplemental  complaint,  which  there  is  reason 
to  suppose  had  been  carried  on  by  the  original  defendant  at  the 
expense  and  for  the  benefit  of  the  appellant,  who  actually  was 
the  real  party  in  interest.  As  the  appellant  agreed  to  provide 
for  and  discharge  all  the  just  debts,  guarantees,  liabilities  and 
obligations  existing  against  either  of  the  companies  at  the  time 
of  the  consolidation,  and  those  which  were  at  the  time  in  the 
course  of  enforcement  in  this  action,  and  as  the  former  corpo- 
ration had  ceased  to  exist  and  became  merged  in  the  new  one, 
which  became  vested  with  all  its  rights  and  franchises  {Skidds 
v.  OhiOj  6  Otto,  319 ;  Boardman  v.  Z.  S.  c&  M.  S.  R.  B.  Co.^ 
MSB.  Op.,  Ct  App.*)  it  was  eminently  just  and  proper  that 
the  appellant  should  be  brought  in  to  incur  the  consequences 
of  the  litigation,  as  well  as  in  accordance  with  a  sound  rule  of 
law  and  a  well  established  practice- 
As  to  the  second  objection,  there  is  nothing  which  requires 
extended  comment,  and  it  is,  therefore,  sufficient  to  say  that  it 
IS  without  merit.  No  other  question  arises  which  demands 
consideration,  except  the  question  of  interest,  which  has  been 
fully  considered  upon  the  motion  for  a  reargument  in  Board- 

♦84  N.  y.  157. 


278        Marvin  v.  ITniveksal  Life  Insueaitoe  Co.      [May, 


86    878 
138    688 

85    278 

133  354 

134  33 

85    278 
_159_425| 

85    278 
169  »420 

Statement  of  case. 


maa  against  the  same  defendaut,  and  must  be  similarly  dis- 
posed of. 

The  judgment  should  be  aflBrmed. 

All  concur,  except  Eapallo,  J.,  and  Andrews,  J.,  taking 
no  part.  ^ 

Judgment  aflirmed. 


Marta    Marvin,  Appellant,  v.  The  Universal  Life  Insur- 
ance Company,  Bespondent. 

When  there  is  an  express  limitation  upon  the  authority  of  a  general  agent 
and  this  is  brought  to  the  knowledge  of  one  dealing  with  him,tlie  princi- 
*     pal  cannot  be  liable  for  an  act  of  the  agent  within  the  limitation. 

A  correct  decision  will  not  be  reversed,  on  appeal,  because  founded  upon  a 
wrong  reason;  at  least,  unless  where  the  ground  of  decision  can  be  seen  to 
have  misled  a  party  to  his  injury. 

A  policy  of  insurance  issued  by  defendant  contained  the  usual  oonditioo 
forfeiting  it  in  case  of  non-payment  of  premiums  as  prescribed,  also  a 
provision  to  the  effect  that  any  alteration  or  waiver  of  its  conditions,  '*  un- 
less made  at  the  head  office,  and  signed  by  an  officer  of  said  company,** 
shaU  not  be  considered  as  valid.  In  an  action  upon  the  policy  the  defense 
was  that  it  was  forfeited  for  non-payment  of  premium.  Plaintiff  proved 
that  after  a  premium  had  become  due,  H.,  who  was  claimed  by  plaintiff  to 
be  general  agent  of  defendant,  stated  to  the  assured  that  he  bad  agreed  to 
extend  the  time  of  payment  and  that  it  might  be  paid  at  any  time  before 
he  made  his  report,  And  if  the  money  was  ready  the. next  morning  it 
would  be  time  enough  ;  that  H.  called  the  next  morning  and  the  premium 
was  offered  to  him,  but  he  declined  to  receive  it  because  the  assured  was 
then  sick,  but  promised  to  receive  it  if  he  recovered.  He  did  not  recover. 
HM,  that  conceding  H.  to  be  general  agent,  and  that  he  had  authority, 
unless  restricted,  to  waive  conditions,  as  his  authority  was  limited  by  the 
provisions  in  the  policy  and  so  brought  to  the  knowledge  of  the  assured, 
he  had  no  authority  to  waive  the  condition  or  to  agree  that  it  should  be 
waived. 

As  to  whether,  if  the  authority  of  H.  had  been  unrestricted,  what  occurred 
would  have  amounted  to  a  waiver,  qyare. 

Defendant's  counsel  moved  for  a  nonsuit,  on  the  grounds  that  no  waiver 
had  been  proved  and  that  H.  had  no  authority  to  waive  payment.  The 
motion  was  granted,  "  on  the  sole  ground  that  there  was  no  proof  of  a 
waiver."    Held,  that,  conceding  the  proof  was  sufficient  to  show  a  waiver 
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if  H.  had  authority ;  and  so,  that  the  trial  coart  gave  a  wrong  reason  for 
its  decision,  jet,  as  the  motion  was  properly  granted  because  of  want  of 
authority  in  H.,  and  as  plaintiff  was  fairly  and  fully  apprised  of  the 
objection  and  was  not  misled,  there  was  no  ground  for  reversal, 

(Argued  April  27, 1881 ;  decided  May  10, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  the  first  Tues- 
day of  January,  1879,  which  affirmed  an  order  of  Special  Term, 
denying  a  motion  for  a  new  trial.  (Reported  below,  16  Hun, 
494.) 

This  action  was  brought  upon  a  policy  of  insurance  issued 
by  defendant,  January  13,  1874,  upon  the  life  of  Milton  B. 
Marvin,  for  the  benefit  of  his  wife,  the  plaintiflE.  By  the  terms 
of  the  policy,  the  premiums  were  to  be  paid  quarterly,  on  the 
J3th  of  January,  April,  July  and  October.  The  premium 
which  fell  due  April  13th  was  not  paid.  The  policy  contained 
conditions  forfeiting  it  in  case  of  the  non-payment  of  any  pre- 
mium when  due. 

The  further  material  facts  appear  in  the  opinion. 

Dan^l  B,  Beach  for  appellant.  Slaving  received  the  first 
payment  after  the  expiration  of  two  months  fi'om  the  time  the 
policy  was  executed  and  delivered  to  the  assured,  by  its  agent, 
it  cannot  be  heard  to  insist  upon  the  other  conditions,  restrict- 
ing its  agent's  power.  {Bowman  v.  Agr.  Ins.  Co\j  69  N.  T. 
621-528-529;  Mesaereau  v.  Phcmix  Ins.  Co.^  66  id.  274.) 
The  agent  had  power  to  dispense  with  the  condition,  that  no 
alteration  or  waiver  of  the  conditions  of  the  policy,  unless  made 
at  the  head  office,  should  be  valid..  {CarroU  v.  Cha/rter  Oak 
Ins.  Co.y  1  Abb.  Ct.  of  App.  318  ;  Marcus  v.  St.  Louis  Mut. 
Co.y  68  N.  T.  625 ;  Van  Allen  v.  Farmer^  Joint-Stock  Go.^ 
10  Hun,  399 ;  Pechner  v.  Phc&nix  Ins.  Co.^  66  N.  Y.  207- 
208.)  The  question  as  to  whether  there  was  a  waiver  by  the 
agent  of  the  strict  performance  on  the  part  of  the  assured,  of 
actual  payment  of  premium  due  on  the  13th  of  April,  was  one 
of  fact.  {Bovyman  v.  Agr.  Ins.  Co..,  59  N..  Y.  621.)  A  new 
consideration  was  not  necessary  to  give  validity  to  the  agree- 


280         Marvin  v.  Ukivebsil  Life  Insuras^cb  Co.      [May, 


Statement  of  case. 


ment  to  extend  the  time.  The  waiver  was  enough  for  that  pur- 
pose. {Hoiner  v.  Gudrdicm  M.  Ins.  Co.,  67  N.  Y.  483.)  It 
was  entirely  immaterial  whether  this  agreement  to  extend  the 
time  of  payment  was  made  before  or  after  forfeiture.  {TUu% 
V.  OUas  FaUa  Im.  Co.y  8  Abb.  N.  C.  328 ;  Prentice  v. 
Knickerbocker  L.  Ins.  Go,y  77  N.  T.  484  ;  DeUiher  v.  Knich- 
erhocker  L.  Ins.  Co.^  76  id.  567 ;  Knickerbocker  L.  Ins.  Co. 
V.  Norton^  96  U.  S.  234;  1  Parsons  on  Contracts  [5th  ed.], 
451,  506,  507 ;  May  on  Insurance,  §  143  ;  Clark  v.  Jones^  1 
Denio,  606 ;  Underwood  v.  Ins.  Co.^  57  N.  T.  500  ;  SmUh  v. 
Sa/ratoga  Ins.  Co.^  3  Hill,  508 ;  Ripley  v.  jtEtna  Ins.  Co.^  30 
!X.  T.  136.)  The  agreement  of  April  27,  to  continue  and  keep 
alive,  was  as  effectual  as  if  a  new  policy  had  been  given. 
{Homer  v.  Guardian  Mut..  Ins.  Co.^  67  N.  Y.  483 ;  Knicker- 
bocker L.  Ins.  Co.  V.  Norton^  96  U.  S.  234.)  The  tender,  pur- 
suant to  agreement  to  receive,  is  as  binding  as  if  the  money  had 
been  actually  received.  {Homer  v.  Guardian  Mut.  Ins.  Co.^  67 
N.  Y.  482.)  The  proof  showed  a  valid  and  timely  agreement 
to  extend  the  time  of  payment  till  the  agent's  time  to  report 
to  the  company  should  arrive,  and  the  burden  of  proof  to  show 
such  time  had  passed  was  on  defendant.  {Dean  v.  ^inalns. 
Co.^  64  N.  Y.  643.)  The  refusal  by  the  company  to  be  bound 
by  its  policy  intermediate  the  tender,  and  the  time  the  next 
premium  became  due  on  the  13th  of  July,  relieved  the  assured 
from  tendering  performance  on  the  last-mentioned  day.  {Shaw 
V.  HepiMio  L.  Ins.  Co.,  69  N.  Y.  286 ;  Cried  y.  Amumr,  34 
Barb.  378.) 

Geo.  A.  Strong  for  respondent.  Payment  of  the  premium 
on  the  policy  was  a  condition  precedent  to  recovery,  non-per- 
formance of  which  renders  the  policy  void.  {HoweU  v.  Knick- 
erbocker L.  Ins.  Co.,  44  N.  Y.  276 ;  Ruse  v.  Mut.  Ben.  Ins. 
Co.,  23  id.  516;  Savage  v.  Ilowa/rd  Ins.  Co.,  52  id.  502.) 
There  was  no  waiver  of  forfeiture.  {Smith  v.  Saratoga  Ins. 
Co.,  3  Hill,  508,. 512;  Ripley  v.  ^tna  Ins.  Co.,  30  K  Y. 
136 ;  Underwood  v.  Farmeri  JoinUS.  Ins.  Co.,  67  id.  506 ; 
Beatty  v.  Lycoming  Ins.  Co.,  66  Penn.  St  90  ;  Ins.  Co.  v.  Wolf, 
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95  r,  S.  326.)  Even  if  Henkle  had  been  established  to  be  de- 
fendant's agent,  the  declarations  relied  on  bj  the  plaintiff  are 
not  binding  on  defendant.  {Lesley  v.  Hudson  B,  H.  R,  Co.^ 
IT  N.  Y.  131,  133 ;  ^YUU  v.  MiUer^n  id.  118,  135  ;  Ander^ 
son  V.  BomSj  etc.  B.  B.  Co.^  54  id.  334,  341 ;  Trustees^  ete.j  v. 
Brooklyn  Ins,  Co.^  28  id.  153,  159  ;  People  v,  Damis^  56  id. 
95,  102.)  The  declarations  of  Henkle  were  not  properly  ad- 
missible, and  even  though  actually  admitted  in  evidence,  were 
not  binding  on  defendant,  and  the  trial  judge  rightfully  disre- 
garded them.  {Plaim^er  v.  Plainer^  78  K  Y.  90,  101 ;  Peck 
V.  Von  Keller,  76  id.  604,  605,  606.) 

Finch,  J .  The  policy  of  life  insurance  upon  which  this  ac- 
tion is  founded  lapsed  by  the  lion-payment  of  a  matured  pre- 
mium. A  right  to  recover  upon  it  is  nevertheless  asserted 
upon  facts  claimed  to  establish  a  waiver  of  the  forfeiture, 
through  an  extension  of  the  time  of  payment,  and  a  consequent 
tender  of  the  premium.  One  Henkle,  it  is  said,  was  the  gen- 
eral agent  of  the  insurance  company,  through  whom  the  policy 
was  originally  obtained,  and  by  whom  the  payment  of  the  first 
premium  was  extended,  and  who  indorsed  upon  the  policy  in 
the  hands  of  the  insured  a  receipt  for  such  first  premium,  sign- 
ing his  name  as  general  agent.  It  is  further  proved,  that  after 
the  second  premium  had  matured  and  while  it  remained  un- 
paid, Henkle  declared  in  the  presence  of  the  assured  and  the 
wife  of  the  latter,  that  he  had  agreed  to  extend  the  time  of 
payment,  and  that  the  premium  might  be  paid  at  any  time  be* 
fore  he,  the  agent,  made  his  report  to  the  company  ;  and  that 
if  the  money  was  ready  by  nine  o'clock  of  the  next  morning 
it  would  be  time  enough. 

It  was  further  shown  that  Henkle  came  the  next  morning ; 
that  the  amount  of  the  premium',  less  eighty-^ight  cents, 
which  he  had  promised  to  supply,  was  offered  to  him ;  that  he 
declined  to  receive  it  because  the  assured  was  then  sick  and 
confined  to  his  bed,  but  promised,  in  substance,  that  if  the 
assured  recovered,  he,  the  agent,  would  receive  it  and  keep 
the  policy  alive;  that  the  money  was  then  handed  by  the 
SioKBLB  —  Vol.  XL.       36 
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assured  to  bis  wife,  who  put  it  in  her  bureau  drawer.  Eelyin:g 
upon  this  state  of  facts,  and  claiming  that  they  proved  a  waiver 
of  the  forfeiture,  the  plaintiff  rested  her  case.  The  defendant 
thereupon  moved  for  a  nonsuit.  The  grounds  of  the  motion 
wore  distinctly  and  fairly  stated,  and  fully  apprised  both  the 
court  and  the  plaintiff  of  the  objections  intended  to  be  urged. 
These  were,  that  the  premium  had  not  been  paid,  as  provided 
for  in  the  policy,  and  no  waiver  had  been  proved ;  and  that 
Henkle  had  no  authority  to  waive  payment.  The  motion  was 
granted,  the  court  putting  the  decision  "  on  the  sole  ground 
that  there  was  no  proof  of  a  waiver  of  the  payment  due  in 
April,  except  on  condition  that  the  assured  should  recover  his 
hfealth,  and  there  was  no  proof  that  the  condition  ever  hap- 
pened." 

It  is  very  doubtful  whether,  as  against  the  company,  it  was 
proved  that  Henkle  was  their  general  agent.  The  fact  that  he 
so  declared  by  signing  the  receipt  in  that  capacity,  in  the  ab- 
sence of  any  evidence  showing  knowledge  on  the  part  of  the 
company  of  his  assumption  of  such  title  and  authority,  is  cer- 
tainly insufficient.  The  only  other  fact  relied  on  is  an  allega- 
tion in  the  complaint,  admitted  in  the  answer,  that  the  original 
policy  was  "  by  its  proper  officers  and  general  agent  duly  au- 
thorized thereto,  made  and  delivered."  But  it  is  not  said  who 
the  general  agent  referred  to  was,  and  the  policy  produced  was 
executed  only  by  the  president  and  secretary.  The  inference 
that  Henkle  was  in  fact  the  general  agent  of  the  company  rests, 
therefore,  upon  a  very  slender  foundation. 

But  a  decisive  difficulty  remains.  The  policy  contained  an 
express  provision  that  any  alteration  or  waiver  of  its  conditions, 
^^  unless  made  at  the  head  office,  and  signed  by  an  officer  of  said 
company,  shall  not  be  considered  as  valid."  Granting,  therefore, 
that  Henkle  was  shown  to  be  a  general  agent  of  this  company ; 
granting  also  what  was  not  proved,  but  perhaps  may  be  in- 
ferred from  the  character  of  his  office  {Ca/rroU  v.  Charter  Oak 
Ins.  Co.j  1  Abb.  Ct.  App.  318 ;  Sheldon  v.  The  AUantio  Fire 
amd  Marine  Ins.  Co.^  26  N.  T.  465),  that  he  had  authority,  un- 
less restricted,  to  waive  conditions;  the  difficulty  remains  that  he 
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was  in  that  respect  refitricted,  and  his  authority  limited  and  cur- 
tailed, b J  an  express  provision  in  the  policy  itself,  thus  brought 
to  the  knowledge  of  the  assured,  and,  therefore,  had  no  power, 
in  and  of  himself,  to  waive  the  condition  of  payment,  or  agree 
that  it  should  be  waived.  The  cases  cited  by  the  learned  coun- 
sel of  the  appellant  put  a  broad  construction  upon  the  powers  of 
a  general  agent.  (  Van  AUen  v.  Farmeri  Jomt-Stoch  Ins.  Co.^ 
10  Hun,  399;  Pechner  v.  Phmix  Ins.  Co.,  65  N.  T.  207; 
Marcus  v.  St.  Louis  Mut.  L.  Ins.  Co.,  68  id.  625.)  In  the  lat- 
ter case  it  was  decided  that  a  clause  in  the  policy  that  agents 
were  not  authorized  to  make,  alter,  or  discharge  contracts  did 
not  apply  to  general  agents  who,  nevertheless,  had  power  to 
extend  the  time  for  payments,  ^^  in  the  absence  of  any  restric- 
tion on  their  authority."  The  true  rule,  and  its  utmost  ex- 
tent was  well  stated  in  Ins.  Co.  v.  Wilkinson  (13  Wall.  222), 
cited  with  approval  in  Pechner  v.  Phoenix  Ins.  Co.  {supra).  It 
was  there  said,  in  a  discussion  of  the  powers  of  a  general  agent, 
that  they  "are  prima  facie  co-extensive  with  the  business  in- 
trusted to  his  care,  and  will  not  be  narrowed  by  limitations  not 
communicated  to  the  person  with  whom  he  dealsP  The  rule 
could  not  go  f  lu-ther  than  this  without  violating  all  reason  and 
justice.  To  carry  it  further  would  compel  us  in  the  end  to  say 
that  insurance  companies  are  wholly  at  the  mercy  of  their  gen- 
eral agents,  and  no  restraint  is  possible.  Here  the  policy  in 
plain  terms  denied  to  any  agent,'  local  or  general,  the  power  to 
waive  conditions ;  reserved  that  authority  solely  to  the  "  head 
office,"  and  some  officer  of  the  company  there,  and  gave  no- 
tice to  the  assured  upon  the  face  of  his  policy  of  the  existence 
of  this  restriction.  Henkle,  therefore,  had  no  power  to  waive 
payment.  ( Walsh  v.  Hartford  Fire  In^.  Co,,  T3  N.  Y.  5.) 
The  assured  perfectly  well  knew  the  fact.  It  was  his  own 
folly  to  rely,  if  he  did  so,  upon  the  act  of  the  unauthorized 
agent.  This  ground  of  the  nonsuit  was,  therefore,  well  taken. 
By  the  motion  plaintiff  was  apprised  fairly  and  fully  of  the 
objection  relied  on.  We  do  not  see  how  it  could  have  been 
obviated,  but  if  that  was  possible,  full  opportunity  to  obviate 
it  was  given  by  the  objection  distinctly  stated. 
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But  it  is  said  this  ground  of  nonsuit  was  unavailable  be- 
cause the  court  gave  a  different  reason  for  its  action,  and  the 
nonsuit  must  stand  or  fall  upon  that  reason.  We  do  not  so 
understand  the  rule.  We  ought  not,  upon  principle,  to  reverse 
a  correct  decision  because  founded  upon  a  wrong  reason,  un- 
less possibly  in  a  case  where  the  ground  of  decision  stated 
could  be  seen  to  have  misled  a  party  to  his  injury.  The  rule 
has  been  so  declared.  {Dekmd  v.  Richa/rd^on^  4  Den.  95  ; 
ScoU  V.  PUkmgton^  16  Abb.  Pr.  280;  Gillespie  v.  Torrcmce^ 
4  Bosw.  36.)  This  last  case  was  affirmed  in  this  court  (35 
N.  T.  806.)  While  no  notice  was  taken  of  the  question 
here  discussed,  the  affirmance  was  put  upon  a  ground  en- 
tirely different  from  that  held  by  the  referee.  We  think, 
therefore,  the  nonsuit  was  properly  granted. 

It  must  not  be  inferred  that  we  deem  the  ground  of  the  de- 
cision below  incorrect.  The  learned  judge  undoubtedly  rea- 
soned that  a  bare  promise  to  waive  was  not  of  itself  a  waiver, 
and  that  the  promise  in  this  case  being  purely  voluntary  and 
without  consideration  could  be  properly  left  unfulfilled,  or  bur- 
dened with  a  condition,  under  the  changed  circumstances  of 
the  illness  of  the  assured.  It  is  quite  possible  that  the  rea- 
soning was  correct,  but  it  is  not  necessary  to  express  an  opin- 
ion upon  it  here. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Danforth,  J.,  taking  no  part ;  Folger, 
Ch.  J.,  concurs  in  result. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  Jane  Knapp,  Executrix, 
iP    343        ®*^''  ^  Compel  Payment  by  her  Attorney,  of  Moneys  re- 
— -— "         ceived  by  him  as  such. 

An  attorney  liaa  a  lien  for  his  compensation  for  professional  servioes,  and  for 
disbursements,  upon  moneys  received  by  him  on  his  client's  behalf,  in 
the  coarse  of  his  employment. 

This  right  of  lien  is  not  affected  by  the  fact  that  the  client  is  an  executor 
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and  the  servicefl  were  rendered,  and  monejs  received  on  behalf  of  the 
estate  ;  nor  ia  it  confined  to  moneys  recovered  hj  judgment. 

Austin  V.  Munro  (47  N.  Y.  360),  Bowman  v.  Tollman  (2  Robt.  385),  diatin- 
gaished. 

Upon  Bummary  application  against  an  attorney  to  compel  him  to  pay  over 
moneys  alleged  to  have  been  unlawfully  retained  by  him,  he  is  entitled 
to  have  a  clear  case  made  out  against  him. 

Where  it  appears  that  an  attorney  retains  his  client's  money  claiming  a 
lien  thereon,  and  upon  the  facts  stated  the  right  is  cleat  and  only  the 
amount  in  question,  the  court  has  jurisdiction  to  determine  that  ques- 
tion, on  application  to  compel  the  payment  of  the  moneys  retained,  al- 
though  the  items  of  the  attorney's  account  are  such  as  in  ordinary  cases 
would  subject  them  to  taxation. 

B  seeiM  that  the  question  may  be  determined  by  the  court  at  Special  Term, 
by  a  referee,  or  by  a  jury  passing  upon  an  issue  sent  to  it. 

Upon  application  to  compel  M.,  an  attorney,  to  pay  over  moneys  collected 
and  received  by  him,  upon  a  claim  belonging  to  the  estate  of  K.,  of 
whose  will  the  petitioner  was  executrix,  M.  claimed  a  lien  for  profes- 
sional services  and  disbursements,  and  it  appeared  that  he  retained 
therefor,  ^,000.  In  answer  to  the  application,  M.  presented  his  affidavit 
with  a  statement  of  his  charges  and  disbursements,  footing  up  $6,000.43. 
The  rendition  of  the  services  was  not  disputed,  but  only  their  value  and 
the  right  to  retain  the  money.  The  referee  to  whom  the  matter  was  re 
f erred  reported  that  ''$4,000  is  a  just  and  reasonable  compensation  *  *  * 
for  the  services  rendered,"  and  upon  the  report  the  application  was  de- 
nied. The  General  Term  on  appeal  reversed  this  order  and  directed  M.  to 
pay  over  $1,500,  holding  that  some  of  the  charges  were  too  much.  HM^ 
that  M.  had  the  right  to  a  lien  on  the  moneys ;  and  that  as  for  all  that 
appeared  the  deduction  suggested  by  the  Generall*erm  had  been  made  by 
the  referee  and  the  Special  Term,  they  allowing  $4,000  only  on  a  bill  of 
$6,000.48,  without  discrimination  of  items,  while  the  items  objected  to  by 
the  General  Term  amounted  to  less  than  the  sum  so  deducted,  M.  was  en- 
titled to  a  lien  for  the  amount  retained  and  the  General  Term  order  was 


(Argued  April  19,  1881 ;  decided  May  19, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  September  8, 
1880,  reversing  an  order  of  Special  Term,  which  denied 
a  motion  on  the  part  of  the  petitioner,  as  executrix  of  the  will 
of  Stephen  H.  Knapp,  deceased,  to  compel  her  attorney  to 
pay  over  $4,411.60  alleged  to  have  been  unlawfully  detained 
by  him,  out  of  moneys  collected.     The  order  of  General  Term 
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granted  the  motion  to  this  extent,  it  directed  said  attorney 
to  pay  to  the  petitioner,  or  her  attorney,  within  ten  days  after 
service  of  copy  of  the  order,  the  sum  of  $1,500,  and  in  default 
of  such  payment,  gave  the  petitioner  permission  to  apply^  on 
one  day's  notice,  to  the  court  for  an  attachment  as  for  con- 
tempt. 

The  f  actq  are  stated  in  the  opinion. 

Sdraud  Hand  ior  appellant.  The  arbitrary  sum  of  $1,500, 
directed  by  the  General  Term  to  be  paid,  was  without  any 
basis  in  the  evidence  and  beyond  the  authority  of  the  Supreme 
Court.  {Porter  v.  Pwnnlee^  39  Sup.  Ct.  319  ;  In  re  Fmcke, 
6  Daly,  111;  52  K  T.  493;  Whitehead  v.  Kennedy y  69  id. 
462.)  The  court  has  never  exercised  this  summary  power 
where  there  was  a  genuine  dispute  as  to  the  gtumtum  meruit 
of  the  attorney.  {Bowery  Bank  v.  McOown^  52  N.  T.  493.) 
The  practice  never  has  been  to  interfere  sunimarily  in  such 
cases.  {Hodson  v.  TerraU^  2  Dowl.  P.  C.  264 ;  Bal^ugh  v. 
Frazer,  19  Penn.  St.  99  ;  Bac.  Abr.,  Attorney,  H. ;  In  re  Pas- 
chaU,  10  Wall.  483.) 

John  McCrone  for  respondent.  An  attorney's  lien  is  only 
for  costs  and  charges  in  the  suit  and  for  sums  due  for  profes- 
sional business.  {BowUng  Green  Savings  Bank  v.  Toddj  52 
K  Y.  489 ;  Whitehead  v.  Kennedy,  69  id.  468 ;  Walker  v.  The 
American  Bank,  49  id.  659.)  The  moneys  being  trust  funds, 
and  the  petitioner  having  alleged  that  in  executing  the  power 
of  attorney  to  the  appellant  she  was  not  aware  of  the  conse- 
quences of  that  act,  a  court  ought  not  to  sustain  a  lien  in  his 
favor.  {Henry  v.  Fowler,  3  Daly,  190;  Ariatin  v.  Munro, 
47  N.  T.  360-365  ;  Ferrin  v.  Myrick,  41  id.  316  ;  Bowman  v. 
TaUinan,  2  Eob.  385  ;  affirmed,  2  Hand,  619,  n.)  The  Special 
Term  erred  in  subjecting  the  petitioner's  application  to  a  refer- 
ence, in  view  of  the  character  of  the  attorney's  account,  and  in 
denying  the  motion.  {Bowling  Qreen  Sa/oinga  Ba/nk  v.  Todd^ 
52  N.  Y.  483.) 
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Danforth,  J.  The  petitioner  applied  to  a  judge  of  the 
Supreme  Court  for  an  order  requiring  A.  M.,  an  attorney  and 
counselor  of  that  court,  to  show  cause  why  he  should  not  pay 
to  her  the  sum  of  $4,4:11.50,  with  interest  from  July,  1878, 
or  why,  in  default  thereof,  an  attachment  should  not  issue 
against  him.  Her  petition  stated  that  she  was  the  widow  of 
Stephen  H.  Knapp  and  his  executrix ;  that  at  the  time  of  his 
death  there  were  pending  certain  proceedings  to  recover  moneys 
due  him  from  the  city  of  New  York  for  the  erection  of  an 
"  Armory  "  ;  that  in  these  proceedings  A.  M.  was  his  attorney 
and  counsel,  and  she,  having  been  substituted  in  her  husband's 
,  place,  continued  his  employment  in  the  same  capacity.  The 
estate  was  insolvent,  and  the  claim  in  question  its  only  asset. 
These  facts  were  known  to  the  petitioner  and  to  A.  M.  She  avers 
the  litigation  was  practically  at  an  end,  but  that  there  existed 
some  objection  to  the  payment  of  the  money,  to  obviate  which 
legislation  by  the  State  became  necessary ;  this  was  obtained, 
and  under  a  power  given  by  her,  A.  M.,  on  the  19th  of  July, 
1878,  received  from  the  comptroller  $6,781.85,  part  of  the 
money  in  controversy ;  that  A.  M.,  from  time  to  time,  paid  the 
petitioner  small  sums  of  money,  and  on  the  29th  of  October, 
1878,  sent  her  $1,000,  saying  it  was  the  balance  due  to  her 
from  him.  In  January  or  February,  1879,  proceedings  were 
instituted  against  her  in  the  Surrogate's  Court  by  certain  cred- 
itors of  her  deceased  husband,  and  concerning  which  she  em- 
ployed counsel  and  caused  demand  to  be  made  on  said  A.  M., 
for  th6  money  received  by  him ;  in  answer  he  furnished  an  ac- 
count, a  copy  of  which  is  annexed  to  the  petition.  It  credits 
her  with  the  full  amount  of  the  moneys  awarded  in  her  favor, 
$9,281.86,  and  charges  her  with  various  sums  of  money  paid 
to  her  between  July  3,  1877,  and  December  21, 1878,  amount- 
ing to  $2,982.03,  with  amount  reserved  to  indemnify  comp- 
troller for  claim  of  David  Jones,  $411.50;  amount  col- 
lected by  Dewhurst  by  judgment,  $1,888.32;  with  professional 
services  and  disbursements,  $4,000 ;  in  all  $9,281.85.  Eefer- 
ence  is  also  made  by  her  to  a  statement  furnished  by  A.  M., 
which  she  says  ^^  exhibits  items  of  charges  for  pretended  ser- 
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vices  and  disbursements  by  him,"  adding :  The  payment  to 
Dewhurst  was  unauthorized,  $1,888.32 ;  not  paid,  a  bill  to  sten- 
ographers, $111.00 ;  unlawfully  reserved  to  pay  Jones,  $411.50; 
and.  charge  for  attendance  and  expenses  at  Albany,  as  not  au- 
thorized by  her,  $3,001.18. 

In  answer  to  the  application  A.  M.  presented  his  affidavit, 
with  a  statement  of  his  charges  and  disbursements  in  detail, 
and  which  seems  to  be  a  duplicate  of  the  one  last  referred  to 
by  the  petitioner.  It  foots  up  $6,000.43.  Upon  these  the 
judge  at  Special  Term  made  an  order,  whereby,  after  recit- 
ing the  papers  aforesaid,  and  declaring  that  from  the  affida- 
vit of  A.  M.,  it  appears  that  he  retained  the  said  sum  of  « 
$4,411.50  as  compensation  to  him  for  professional'services  ren- 
dered Stephen  II.  Knapp,  in  his  life-time,  and  Jane  Knapp  as 
such  executrix,  after  his  decease,  in  and  about  the  collection  of 
$9,281.85,  he  appointed  a  referee  "to  take  testimony  as  to  the 
value  of  the  services  of  said  A.  M.  in  the  premises,  and  to  re- 
port to  the  court  what  in  his  opinion  is  a  just  and  reasonable 
compensation  to  the  said  A.  M.  for  the  services  rendered  by 
him,"  and  directed  that  the  motion  upon  the  petition  stand 
over  until  after  the  coming  in  of  his  report.  From  this  order 
the  petitioner  appealed  to  the  General  Term,  where  it  was 
affirmed.  A  hearing  before  the  referee  was  had  upon  the  pe- 
tition to  which  I  have  referred  —  the  answer  of  A.  M.  and  his 
account.  A.  M.  was  also  examined  orally  and  cross-examined 
by  counsel  for  the  petitioner,  and  other  witnesses  were  pro- 
duced and  examined  and  cross-examined  in  detail.  It  appeared 
from  the  affidavit  of  A.  M.,  made  in  answer  to  the  petition, 
that  his  employment  by  the  petitioner's  husband  commenced  in 
February,  1874 ;  that  the  first  proceeding  was  by  mandamus, 
which,  "after  a  difficult  and  protracted  litigation,"  was  ren- 
dered unavailing  by  reason  of  an  act  of  the  legislature,  passed 
after  argument  in  the  mandamus  case.  Then  followed  an  ac- 
tion at  law.  While  this  was  pending  Knapp  died,  leaving  a 
will  drawn  by  A.  M.  Its  probate  was  contested,  and  ii\  those 
proceedings  he  acted  as  proctor  and  counsel  for  the  executrix, 
and  after,  he  says,  "  a  long  contest,"  the  will  was  sustained  and 
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letters  testamentary  issued  to  her.  The  pending  actions  were 
then  revived  in  the  name  of  the  executrix  and  continued. 
They  were  referred  for  trial  and  failed,  upon  the  ground  that 
the  supervisors  of  New  York  had  no  authority  to  contract  for 
the  work  in  question.  He  thereupon  endeavored  to  procure 
legislation  at  Albany,  legalizing  the  proceedings  of  the  super- 
visors in  regard  thereto.  In  the  years  1875,  1876  and  1877 
he  gave  to  the  matter  his  personal  and  continued  attention, 
and  on  the  last  day  of  the  session  of  1877  the  desired  act 
was  passed.  Then  came  questions  before  the  governor  grow- 
ing out  of  some  informality  in  the  certificate  of  the  speaker  of 
the  assembly ;  correspondence  with  that  oflBicer  followed,  and 
with  his  co-operation  the  diflSculty  was  removed.  The  bill  was 
signed  by  the  governor.  By  it  a  new  tribunal  or  commission 
was  created,  and  before  that  body  A.  M.  again  prosecuted  the 
claim,  with  such  effect  as  to  obtain  an  award  for  the  full 
amount.  He  asserts  that  in  all  his  labor  with  refei'ence  to  the 
passage  of  the  bill  he  was  unaided,  and  it  is  apparent,  except 
for  persistent  effort  and  watchfulness  on  his  part,  this  measure 
of  relief  would  have  failed.  The  difficulties  before  the  com- 
mission were  aggravated  by  a  claim  to  a  part  of  the  same 
moneys  interposed  in  behalf  of  one  John  Dewhurst,  who  alleged 
an  assignment  thereof  executed  by  the  testator.  This  also 
was  litigated  and  disallowed.  But  soon  after  the  award  in 
favor  of  the  petitioner  and  before  its  payment,  Dewhurst  com- 
menced an  action  against  the  executrix,  and  the  comptroller  of 
the  city,  to  have  paid  out  of  said  award  the  share  claimed  by 
him,  and  the  comptroller  was  enjoined  by  the  court  from  pay- 
ing over  any  of  the  award  until  the  determination  of  the 
action.  A.  M.  procured  a  modification  of  the  order,  but 
in  the  meantime  one  Jones  appeared,  claiming  an  in- 
terest to  the  extent  of  $400.  Other  creditors  of  the  testator 
also  intervened,  and  the  comptroller  refused  to  pay  unless  ad- 
vised to  do  so  by  the  corporation  counsel.  This  made  neces- 
sary conferences  by  A.  M.  with  that  official.  His  opinion, 
when  at  last  given,  was  in  aid  of  the  claim,  and  $6,781.85  was. 
paid  over,  the  balance  being  retained  by  the  comptroller  to> 
.SiOKELB  —  Vol.  XL,        37 
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meet  claims  arising  npon  assignments  executed  by  the  testator. 
This  included  the  amount  of  the  Dewhuret  claim.  A  motion 
to  dissolve  tiie  injunction  order  was  denied,  the  Special  Term 
sustaining  the  demand  ;  and  thereafter,  as  the  result  of  efforts 
made  by  A.  M.  for  its  adjustment,  a  meeting  of  the  attorneys 
on  both  sides  was  had,  at  which  Dewhurst  and  Jane  Knapp 
were  also  present,  and  the  claim,  with  her  approbation,  settled. 
Judgraient  was  allowed  to  be  entered  by  him  for  the  amount 
agreed  upon,  and  it  was  paid.  The  comptroller  required  A. 
M.'8  bond  of  indemnity  for  the  amount  of  the  Jones  daim, 
and  it  being  given,  the  sum  was  paid  over  to  him.  He  also 
states  that  during  the  entire  time  that  he  was  working  for  Mr. 
Knapp,  and  the  petitioner,  he  never  reoeived  a  single  dollar, 
either  as  compensation  for  his  services  as  attorney  or  counsel, 
or  to  reimburse  him  for  money  expended ;  that  he  has  paid  out 
in  their  business  over  $1,000,  besides  advancing  to  the  peti- 
tioner from  time  to  time  moneys  out  of  his  own  pocket  with 
which  she  might  pay  the  rent  of  the- premises  occupied  by  her, 
she  stating  to  him  that  "  she  had  no  one  else  to  whom  she  conld 
look  to  save  herself  from  being  turned  into  the  street."  He 
also  states,  that  the  petitioner  was  kept  fully  informed  of  every 
step  taken  in  these  matters,  the  adverse  result  of  the  earlier 
proceedings,  and  that  it  was  necessary  to  go  to  the  legislature 
for  relief,  where  he  "would  endeavor  to  secure  the  passage  of  the 
requisite  act ;"  she  was  familiar  with  all  hi^  eflForts  on  her  be- 
half, knew  of  his  progress,  and  offered  "  to  render  any  assist- 
ance she  might  be  able  to  facilitate  the  passage  of  the  bill." 
The  account  shows  that  for  all  his  services  and  disbursements 
he  retains  the  sum  of  $4,000,  and  the  further  sum  of  $411.50, 
to  indemnify  him  upon  his  bond  to  the  comptroller.  The  in- 
solvency of  the  petitioner  is  apparent.  Upon  the  hearing  be- 
fore the  referee  it  further  appeared  that  Mr.  Knapp  employed 
A.  M.,  after  failing  through  other  attorneys  to  secure  his 
claim.  His  services  and  proceedings  are  stated  with  much  mi- 
nuteness as  to  time  and  circumstances.  In  regard  to  those 
at  Albany,  he  prepared  the  proposed  statute,  appeared  be- 
fore various  committees,  and  sought  by  personal  interviews 
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with  members  of  the  legislature  to  obtain  favorable  considera- 
tion for  his  measure.  The  cross^xamination  by  the  petition- 
er's counsel  was  at  least  fearlessly  conducted,  and  no  sentiment 
of  professional  courtesy  was  permitt^  to  stand  in  the  way  of  a 
figid  performance  of  the  duty  which  he  owed  to  her.  The  ex- 
amination in  no  respect  diminished  the  weight  of  the  narrative 
contained  in  A.  M.'s  aflBdavit,  or  disclosed  any  omission  on  his 
part  of  scrupulous  fidelity  to  his  client,  or  failure  to  perform  to 
the  utmost  the  service  he  had  undertaken.  He  also  called  as 
witnesses  two  "  able  and  honorable  lawyers,"  as  they  are  char- 
acterized in  the  opinion  of  the  learned  judge  at  General  Term, 
one  of  whom  was  for  six  years  a  judge  of  the  Superior  Court 
of  the  city  of  New  York,  and  both  of  whom  were  practitioners 
of  at  least  twenty-five  years'  experience.  The  first  testified  that 
the  services  rendered  by  A.  M.,  as  detailed  in  evidence,  were 
reasonably  worth  $5,900,  and  that  this  conclusion  was  reached 
by  taking  each  item  of  service  and  a£^xing  to  it  such  value  as 
the  witness  considered  it  worth.  The  other  named  $3,600,  in 
addition  to  disbursements,  as  a  reasonable  and  proper  charge. 
No  witnesses  were  called  by  the  petitioner.  The  referee  re- 
turned to  the  court  the  testimony  taken  by  him,  and  reported 
that,  after  carefully  considering  the  same,  he  was  of  opinion  that 
"  the  sum  of  $4,000  is  a  just  and  reasonable  compensation  to 
the  said  A.  M.  for  the  services  rendered  by  him  in  the  premi- 
ses." Upon  due  notice  the  application  for  the  order  first  re- 
ferred to  was  again  brought  to  the  attention  of  the  court,  and 
an  order  made  by  which,  after  reciting  the  proceedings  above 
stated,  the  petition  and  affidavit  of  the  respective  parties,  and 
the  report  of  the  referee,  the  application  was  denied.  Upon, 
appeal  to  the  General  Term  this  order  was  reversed  and  the 
application  **  granted  to  the  extent  that  the  said  A.  M.  be  di- 
rected to  pay  to  said  Jane  Knapp  or  to  her  attorney,  within  ten 
days,  the  sum  of  $1,500,  out  of  the  moneys  collected  by  him  as 
her  attorney,  and  in  default  of  such  payment "  she  had  leave 
to  apply  on  one  day's  notice  for  an  attachment  against  the  said 
A.  M.     It  is  this  order  which  is  now  before  us. 

The  application  of  the  petitioner  to  the  court  must  have  been 
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upon  the  theory  that  the  attorney  was  its  officer,  bound  to  do 
no  wrong,  but  to  act "  with  all  good  fidelity,  as  well  to  the  court 
as  to  his  client,"  and  in  these  respects  subject  to  its  jurisdic- 
tion. So  far  the  power  of  the  court  over  the  conduct  of  its 
officers  is  absolute  and  exclusive ;  "  necessary,"  as  is  said  by 
Marshall,  Ch.  J.,  "  for  the  preservation  of  decorum,  and  the 
respectability  of  the  profession"  {JEb  parte  Burr^  9  Wheat. 
531),  and  to  those  ends  to  be  exercised  in  a  summary  manner, 
according  to  its  discretion  and  judgment.  It  may,  therefore, 
regulate  the  manner  in  which  the  attorney  shall  exercise  his 
calling,  but  can  lawfully  go  no  further.  That  it  has  done 
so  in  this  case  is  the  first  contention  on  the  part  of  the  appel- 
lant. His  counsel  argues  that  the  order  of  the  General  Term 
was  without  any  foimdation  in  the  evidence  and  beyond  the 
authority  of  the  Supreme  Court.  On  the  other  hand  it  is 
claimed  that  the'petitioner  was  entitled  to  have  paid  to  her  the 
entire  sum  received  by  her  attorney  ;  that  it  all  belonged  to 
her,  and  that  she  was  at  once  entitled  to  its  possession.  Her 
demand  was  upon  that  theory.  It  excluded  the  possibility 
that  under  any  circumstances  the  attorney  had  a  right  to  retain 
or  charge  the  fund,  either  by  application  upon  his  account  or 
by  way  of  lien ;  and  this  was  her  position,  although  the  em- 
ployment of  the  attorney  and  the  performance  of  service  by 
him  was  admitted.  The  judge  whose  interference  to  enforce 
her  demand  was  first  invoked  appears  to  have  assumed  the 
contrary,  for  ho  directed  an  inquiry  as  to  "  what  is  a  just  and 
reasonable  compensation  "  to  the  attorney  "  for  the  services 
rendered  by  him,''  a  fact  quite  unimportant  if  he  had  no  right 
or  interest  in  the  money.  The  same  inference  is  permitted 
from  the  order  of  the  General  Term  affirming  the  order  for 
this  inquiry.  Tlie  subsequent  order  of  the  judge  denying  the 
application  when  it  was  shown  that  the  value  of.  the  attorney's 
services  exceeded  the  sum  of  money  held  by  him,  and  even 
the  General  Term,  in  making  the  order  appealed  from,  go 
upon  the  ground  that  the  attorney  was  not  destitute  of  some 
justification  in  refusing  to  comply  with  the  petitioner's  de- 
mand, for  otherwise  its  order  would  have  required  the  payment 
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over  of  all  money  he  had  received.  But  even  now  the  conten- 
tion of  the  respondent  is  that  snch  order  should  have  been 
made ;  that  the  order  of  the  Special  Term  unduly  protects  the 
attorney  and  invests  his  office  "  with  an  extraordinary  preroga- 
tive, at  which  the  alarm  of  suitors  may  well  be  awakened," 
and  her  learned  counsel  pointed  out  the  injurious  effect  upon 
the  profession,  and  the  injustice  to  the  client  of  an  adjudication 
which  upholds  the  attorney's  right  to  retain  his  compensation 
from  moneys  collected  by  him.  The  doctrine  was  criticised 
as  if  it  was  new  and  depended  for  its  support  upon  recent  de- 
cisions. On  the  contrary  the  general  proposition  that  an  at- 
torney has  a  lien  for  his  costs  and  charges  upon  deeds  or  pa- 
pers, or  upon  moneys  received  by  him  on  his  client's  behalf  in 
the  course  of  Lis  employment,  is  not  doubted,  nor  does  it 
stand  upon  questionable  foundations.  It  comes  to  us  sujper 
arUiquas  vias.  As  early  as  the  year  1734:-it  was  held  by  Lord 
Chancellor  Talbot  to  arise  upon  a  contract  implied  by  law  and 
as  effectual  as  if  it  resulted  from  an  express  agreement.  (^ 
parte  Bushy  7  Viner's  Abr.  74.)  In  1779,  in  Wilkina  v. 
Carmichad  (1  Doug.  101),  Lord  Mansfield  declared  that  the 
practice  which  protected  it  '*  was  established  on  general  prin- 
ciples of  justice,  and  that  courts,  both  of  law  and  equity,  had 
carried  it  so  far  that  an  attorney  or  solicitor  may  obtain  an 
order  to  stop  his  client  from  receiving  money  in  a  suit  in  which 
lie  has  been  employed  for  him',  till  his  bill  is  paid."  And  in 
Welsh  V.  Sole  (1  Doug.  238),  the  same  judge  held  that  "  an 
attorney  has  a  lien  on  the  money  recovered  by  his  client  for 
his  bill  of  costs.  If  the  money  come  to  his  hands,  he  may 
retain  to  the  amount  of  his  bill.  He  may  stop  it  in  transitu 
if  he  can  lay  hold  of  it.  If  he  apply  to  the  court,  they  will 
prevent  its  being  paid  over  till  his  demand  is  satisfied."  In- 
deed he  was  inclined  to  go  still  further,  and  to  hold  that  if 
the  attorney  save  notice  to  the  defendant  not  to  pay  till  his 
bill  should  m  discharged,  a  payment  by  defendant  after  such 
notice  would  be  in  his  own  wrong,  and  like  paying  a 
debt  which  had  been  assigned  after  notice.  Paeke,  B.,  in 
3a/rJcer  v.  St.  Quintin  (12  M.  ife  W.  451),  refers  to  this  decis- 
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ion  as  establishing  tlie  attorney's  claim  to  the  equitable  inter- 
ference of  the  court,  to  have  the  judgment  held  as  a  security 
•for  the  debt  due  to  the  attorney,  or  after  notice  to  compel 
the  defendant  to  pay  its  proceeds  over  again.  In  our  own 
State  this  was  so  well  settled  that  Kent,  in  his  Commentaries 
(vol.  2,  p.  641),  puts  it  down  as  an  established  principle,  that 
the  attorney  has  two  liens  for  his  costs,  one  on  the  papers  in 
his  hands,  and  the  other  on  the  funds  recovered.  No  new 
rule,  therefore,  was  enunciated  in  fowling  Chreen  Samnga  Bank 
of  JV.  T.  V.  Todd  (52  K  Y.  489),  where  it  was  said  that  "  the 
lien  of  the  attorney  *  *  *  attaches  to  the  money  re- 
covered or  collected  upon  the  judgment." 

It  is  plain,  then,  that  the  right  of  lien  exists.  Its  origin 
should  not  be  lost  sight  of.  The  declaration  in  Ec  parte 
Bush  was  restated  by  Chancellor  Eldon  in  CoweU  v.  Simj^ 
son  (16  Ves.  279);  where  he  describes  it  as  ^' prima  faoie  a 
right  accruing  through  an  implied  contract ; "  and  as  it  exists  in 
favor  of  those  who  have  bestowed  labor  and  service  upon 
property  in  its  repair,  improvement  or  preservation,  tlie  agree- 
ment implied  must  be  that  the  person  rendering  it  shall  re- 
tain the  property  until  compensation  is  made.  The  lien  of  an 
attorney  stands  on  no  higher  groun^i,  In  Ex  paHe  Yalden 
(L.  R.,  4  Ch.  Div.  129),  James,  L.  J.,  says :  "  The  things 
upon  which  they  claim  a  lien  are  things  upon  which  they  have 
expended  their  own  labor  or  their  own  money ; "  and  asks : 
"  Why  are  they  not  to  have  that  lien  in  the  same  way  as  any 
other  Workman  who  is  entitled  to  retain  the  thing  upon  which 
he  has  worked  until  he  is  paid  for  it  ?  "  And  in  like  manner 
in  the  recent  case  of  Coughlm  v.  N.  T.  C.  db  H.  R.  JR.  H.  Co. 
(71  N,  T.  443),  the  lien  of  the  attorney  upon  a  judgment  re- 
covered by  him  is  upheld  upon  the  theory  that  his  services  and 
skill  procured  it.  Wherever  it  exists  it  is  supported  by  the 
courts.  In  the  case  of  a  horse  trainer.  Best;  Ch.  J.,  says: 
"As  between  debtor  and  creditor  the  doctrini  of  lien  is  so 
equitable  it  cannot  bo  favored  too  much  "  {Jacobs  v.  LaUn^r^ 
5  Bing.  130) ;  and  this  remark  is  quoted  by  Suoden,  L.  Ch.., 
and  applied  to  the  case  of  a  solicitor  claiming  a  lien  in  Bluik- 
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den  V.  Deswrt  (2  Dr.  &  W.  427).  It,  however,  does  not  stand 
alone  upon  the  equity  or  justice  of  the  common  law  as  inter- 
preted by  the  courts.  It  was  secured  to  the  English  attorney 
and  solicitor  by  statute  18  Vict. ;  and  to  the  profession  in  this 
State  by  section  66  of  the  new  Code,  Laws  of  1879,  declaring 
that  "  the  compensation  of  an  attorney  or  counselor  for  his 
services  is  governed  by  agreement,  express  or  implied,  *  * 
*  "  and  that  "  from  the  commencement  of  an  action  or  the 
service  of  an  answer  containing  a  counter-claim,  the  attorney 
who  appears  for  a  party  has  a  lien  upon  his  client's  cause  of  ac- 
tion or  counter-claim,  which  attaches  to  a  verdict,  report,  de- 
cision or  judgment  in  his  client's  favor  and  the  proceeds  thereof 
in  whose  ever  hands  they  may  come."  It  may  be  said  that 
the  case  of  A.  M.  is  not  within  the  letter  of  this  provision,  for 
although  an  action  was  commenced,  the  termination  was  not 
in  favor  of  his  client,  and  the  money  in  his  hands  is  not  the 
proceeds  of  any  judgment  in  an  action.  But  it  is  within  its  pur- 
pose, and  is  within  the  principle  of  the  common-law  doctrine 
to  which  I  have  referred.  Ormerod  v.  Tate  (1  East,  464) 
brought  up  the  question  upon  an  arbitration,  and  it  was  con- 
tended that  the  attorney's  lien  was  confined  to  the  case  of 
money  recovered  by  judgment  of  the  court,  and  did  not  ex- 
tend to  money  awarded.  But  KEmroN,  0.  J.,  ruled  otherwise, 
«yid  put  his  decision  upon  "  the  convenience,  good  sense  and 
justice  of  the  thing."  Now  in  the  case  before  us  there  was 
but  one  claim  placed  irt  the  hands  of  the  attorney ;  he  received 
it  in  his  professional  character,  and  each  item  of  service  was  di- 
rected to  its  enforcement.  At  the  beginning  he  brought  an 
action,  and  failing  in  that,  without  fault  on  his  part,  sought  to 
have  removed  by  legislation  the  impediment  which  stood  in 
the  way  of  a  recovery.  In  this  he  was  successful.  The  act  of 
1877  (Chap.  473)  was  enacted,  the  liability  of  the  city  of  New 
York  to  pay  for  labor  and  materials  expended  in  the  erection 
of  its  armories  was  declared,  and  a  commission  created  to  de- 
termine upon  the  validity  and  amount  of  claims  relating 
thereto.  It  had  judicial  functions  to  perform  and  was  to  be 
governed  in  its  procedure  "  by  the  rules  and  practice  appli- 
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cable  to  suits  at  law."  Its  determination  was  to  be  certified  in 
writing,  and  made  final  and  binding  upon  all  parties  con- 
cerned. (Laws  of.  1877,  chap.  473,  §§  2,  3.)  The  claim  in 
question  was  prosecuted  before  this  body  and  was  enforced  by  its 
determination.  The  rights  of  the  attorney  are  not  other  than 
they  would  have  been  if  the  same  result  had  followed  the  judg- 
ment of  a  court  of  law.  It  is  evident  that  in  all  he  did  from 
the  moment  of  his  retainer  until  the  receipt  of  the  money  he 
was  acting  in  a  professional  character,  and  that  the  petitioner, 
as  well  as  himself,  understood  that  the  relation  of  attorney  and 
client  existed  between  them  to  the  end. 

"We  have  seen  that  his  fees  are  regulated  by  no  statute,  and 
that  they  depend  on  contract.  It  is  true  also  that  there  is  no 
evidence  of  any  express  agreement  between  tliem  as  to  the 
rate  or  measure  of  compensation,  or  as  to  the  source  from  which 
he  was  to  be  paid,  but  an  agreement  or  understanding  as  to 
the  latter  may  be  implied  from  the  facts  and  circumstances  of 
the  case.  His  client  was  insolvent ;  the  claim  in  his  hands  was 
the  only  asset  of  the  estate.  The  client  neither  contributed  to 
the  disbursements  in  any  of  the  proceedings,  nor  did  she  have  the 
ability  to  do  so.  She  was  herself  the  subject  of  aid.  She  had 
not  paid  the  attorney  any  thing,  nor  does  she  now  oflEer  to  pay 
him  any  thing.  It  cannot  be  doubted  that  both  expected  the 
attorney  would,  in  case  of  success,  look  to  the  fund  recovered, 
for  reimbursement  for  money  out  of  pocket  and  payment  for 
his  own  labor.  But  there  is  also  evidence  of  such  an  under^ 
standing.  The  attorney  in  his  affidavit  made  in  answer  to  her 
petition,  and  to  which  on  the  final  hearing  of  her  application 
she  had  an  opportunity  to  reply,  states  that  "  he  informed 
her  of  the  risk  he  was  assuming  in  devoting  so  much  of  his  time 
and  labor  in  the  attempt  to  collect  this  claim,  and  the  expense 
to  which  he  was  put,  and  which  could  never  be  repaid  unless 
he  succeeded  in  securing  the  passage  of  the  bill  and  obtaining 
an  award  from  the  commission."  This  is  not  denied  by  her. 
Its  occurrence  accords  with  the  condition  of  the  parties,  and  it 
is  probable  that  the  minds  of  both  met  on  that  statement .  But 
there  is  enough  in  the  narrative  of  either  party  to  establish  on 
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her  part  an  obligation  to  pay  for  such  services  as  he  might  ren- 
der, and  on  the  part  of  both  an  agreement  that  his  compensa- 
tion should  be  taken  f  r<mi  the  award.  Indeed,  I  do  not  under- 
stand the  respondent's  counsel  to  assert  the  contrary.  His 
contention  in  terms  is  that  "  the  fund  was  not  bound  by  any 
contract  of  the  petitioner,  she  being  an  executor."  But  the 
cases  cited  in  its  support  {Austmw.  Mv/nrOy  Hi  N.  T.  360; 
Ferrin  v.  Myriok^  41  id.  315 ;  Bowman  v.  ToMman^  2  Robt. 
385)  do  not  apply.  They  relate  to  actions  upon  contracts  for 
the  recovery  of  money,  and  have  no  relation  to  a  case  where  a 
right  of  lien  exists  upon  a  fund. 

It  must  be  borne  in  mind  that  the  attorney  was  not  before 
the  court  asking  for  its  favor  or  protection.  He  was  taken 
there  and  made  subject  to  its  summary  jurisdiction  because 
charged  with  misconduct.  He  was  entitled  to  have  a  clear 
case  made  out  against  him.  Enough  has  been  said  to  show 
that  the  attorney  has  such  a  right  of  lien ;  the  right,  therefore, 
to  retain  and  possess  the  fund  until  the  lien  is  satisiied ;  and 
the  extent  of  that  lien  is,  as  assumed  by  the  General  Term, 
*'  compensation  for  his.  professional  services  rendered  and  for 
disbursements  expended  by  him."  But  he  cannot  be  per- 
mitted to  determine  its  amount ;  nor  can  his  client.  In  Eng- 
land the  question  would  be  sent  to  the  taxing  master  with  the 
bills  and  the  attorney  ;  and  with  us,  before  the  Code,  to  the 
clerk  of  the  court,  who  in  our  practice  acts  as  taxing  master. 
{People  v.  Smithy  3  Cai.  221.)  But  now  that  the  compensation  is 
undefined,  depending  upon  a  quantum  meruit  unless  limited 
by  express  agreement  (Code,  §  66 ;  Rooney  v.  Second  Ave,  li. 
JS.  Co.y  18  N.  Y.  368;  MarshaU  v.  Meech,  51  id.  143; 
Whitehead  v.  Eermedyy  69  id,  462  ;  Wright  v.  Wright^  70 
id.  96 ;  GmghUn  v.  N.  Y.  O.  cfe  B.  B.  B.  B.  Co.,  71  id. 
443 ;  Zogbaum  v.  Parker^  55  id.  120)j  such  a  tribunal  would 
be  unsatisfactory.  A  mere  inspection  of  the  account,  and  ex- 
amination of  fee-bills  would  afford  no  light.  Where,  upon 
the  facts  stated,  the  right  is  clear  and  the  amount  only  in  ques- 
tion, it  could  well  be  determined  by  a  referee,  or  by  the  judge 
himself  at  Special  Term,  or  by  a  jury  passing  upon  an  issue 
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Bent  to  it.  It  seems  the  English  courts  refuse  a  summary  in- 
terference unless  the  facts  are  settled  or  conceded ;  not  for  want 
of  jurisdiction,  but  because  they  "  would  have  too  much  to  do 
upon  affidavits;"  {In  reJPhdps  d&  Daddy  3  Jurist,  479.)  In 
In  re  MiUwrd  (1  Dowl.  Pr.  140),  an  application  was  made 
that  M.,  an  attorney,  deliver  up  certain  deeds  on  payment  of 
all  costs  that  might  be  due  on  taxation.  But  it  was  objected 
that  he  had  also  a  lien  upon  them  for  services  rendered  as  so- 
licitor employed  by  the  moving  party  to  raise  money  upon 
them.  It  was  contended  that  the  other  party  was  liable  for 
those  services  ;  biit  the  court  say  :  "  He  says  you  are  bound  to 
pay  him,  and  that  he  has  a  lien  on  these  deeds.  That  can  only 
be  determined  by  a  jury.  The  cpurt  (jannot  interfere  to  try 
the  question  of  lien."  Hodson  v.  TerraU  (2  Dowl.  Pr. 
264),  was  a  motion  by  client  that  the  attorney  pay  over  moneys 
collected.  The  taxed  costs  had  been  paid,  and  the  attorney 
claimed  to  retain  for  more.  The  client  and  two  other  wit- 
nesses swore  the  attorney  agreed  to  conduct  the  proceedings 
for  taxed  costs.  This  was  denied  by  the  attorney.  The  court, 
Bayle,  J.,  ^id :  "  I  think  we  cannot  interfere.  Tou  must  go 
before'a  jury  who  will  be  competent  to  decide  whether  there 
was  such  an  agreement."  But  whatever  mode  is  resorted  to 
the  question  is  ultimately  for  the  court.  It  has  juiisdiction 
over  the  attorney's  bill  when  the  fact  appears  that  he  retains 
his  client's  money,  althongh  the  items  of  his  account  are  not 
such  as  in  ordinary  cases  would  subject  them  to  taxation  {I^ 
re  Murray^  1  Huss.  519 ;  In  re  HicSj  2  Keen.  181 ;  Iti  re 
Aithm,  4  Bam.  &  Aid.  47 ;  In  re  Lord  Oardrosa^  7  Dowl. 
Prl  Cas.  861;  In  re  Ibrdy  8  id.  684);  but  to  do  justice  it  is 
necessary  that  his  lien  should  be  discharged,  and  to  ascertain 
that,  evidence  must  be  resorted  to.  The  court  caAnot  act  arbi- 
trarily and  so  tic  the  attorney's  hands  that  the  client  may  carry 
off  the  fruits  of  his  labor.  In  Ma/rehall  v,  Meech  (61  N.  Y. 
140)  there  was  no  question  as  to  the  amount  due,  but  a  referee 
was  appointed  to  ascertain  whether  the  opposing  party,  not  the 
client,  but  one  to  be  affected,  had  notice  of  the  lien.  So  in 
Bowling  Green  Sanmigs  Bank  v.  Todd  (52  N.  T.  489),  where 
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the  qaegtion  was  as  to  the  existence  of  the  lien,  and  in  the 
case  before  ns,  where  the  sole  question  rela^ted  to  the  compen- 
sation of  the  attorney.  It  extended,  however,  to  the  whole 
account.  Here  the  General  Term  had  before  it  the  petition, 
the  affidavit,  the  evidence  of  the  witnesses  and  the  report  of 
the  referee.  We  >  have  carefully  examined  them,  and  agree 
with  the  counsel  for  the  appellant,  that  they  furnish  no  ground 
upon  which  the  decision  of  the  learned  court  can  stand. 

To  uphold  the  order  the  learned  counsel  for  the  respondent 
refers  to  Whitekead  v.  Kemvedy  (69  N,  Y.  468)  and  Bowling 
Oreen  Sa/o.  Bank  v.  Todd  (52  id.  493).  In  the  first  case,  power 
on  the  part  of  the  appellate  court  to  reject  certain  items  or  claims 
embraced  in  the  recovery  is  upheld,  "provided,"  among  other 
things,  "  the  plaintiff  consents  to  forego  his  claim  to  recover 
them  ;"  and  in  the  second,  it  was  held  that  no  lien  whatever 
existed  in  favor  of  the  person  who  set  it  up.  In  both,  the  facts 
were  undisputed,  but  neither  of  the  conditions  found  in  those 
eases  exist  here.  As  to  the  amount  of  compensation  due  to 
the  attorney  there  is  diversity  of  opinion.  Neither  the  at- 
torney nor  the  witnesses  agreed.  As  to  the  rendition  of  serv- 
ices th^re  was  no  dispute,  and  the  order  of  reference  made  by 
the  Special  Term  and  affirmed  by  the  General  Term  against,  it 
is  said,  opposition  by  the  petitioner,  intimate  very  emphatically 
that  the  only  question  for  consideration  was  that  of  value. 
And  this  seems  now  the  result  reached  by  the  General  Term. 
It  is'plain  that  the  petitioner  sought  to  deal  hardly  with  her 
attorney.  Her  application,  if  successful,  would  have  taken 
from  his  hands  the  fund  to  which  he  looked  for  compensation, 
.  and  left  him  with  a  cause  of  action  against  an  insolvent  estate. 
1^0  doubt  he  was  bound  to  content  himself  with  a  remuneration 
proportionate  to  his  labor  and  the  importance  of  the  matter 
upon  which  it  had  been  bestowed ;  but  she  would  deny  him 
even  his  expenses,  require  him  to  forego  pecuniary  remunera- 
tion, and  remit  him  for  satisfaction  to  the  enjoyment  of  that 
fanciful  disinterestedness,  which,  under  certain  ancient  profes- 
sional rules  of  action,  required  the  lawyer  "  to  defend  the  rich 
from  a  sense  of  duty,  and  the  poor  from  a  kindly  sense  of  in- 


300     Isr  THB  Matter  of  the  Application  op  Knapp.  [May, 

Opinion  of  the  Court,  per  Danforth,  J. 

terest."  They  were  unsuccessfully  invoked  in  Adams  v. 
Stevens  (26  Wend.  451),  and  as  practical  guides,  have  been 
long  since  abandoned.  On  the  other  hand,  the  attorney 
appears  to  have  acted  in  good  faith.  With  no  stipula- 
tion for  a  contingent  fee,  inflamed  in  view  of  exaggerated  or 
apprehended  difficulties,  he  fixed  his  claim  for  compensation 
after  the  business  intrusted  to  him  had  been  carried  to  a  suc- 
cessful end,  and  subject,  as  he  knew,  to  revision  by  the  courts. 
That  review  has  been  had.  His  charges  have  been  moderated 
by  the  judgment  of  the  Special  Term,  founded  upon  the  ref- 
eree's report,  but  the  General  Term  was  "  of  opinion  that  the 
referee  should  have  cut  down  certain  charges  to  a  more  suitable 
figure,"  and  direct  that  the  attorney  pay  to  the  petitioner  the 
sum  of  $1,500.  It  may  be  that  those  charges  are  excessive. 
The  referee  and  Special  Term  considered  the  same  items,  and 
we  are  not  called  upon  to  examine  them.  But  it  should  be 
observed  that  for  aught  that  appears  the  deduction  now  sug- 
gested by  the  General'  Term  was  in  fact  made  by  the  referee. 
The  bill  of  the  attorney,  including  the  items  to  which  the 
General  Term  calls  attention,  amounts  to  $6,000.43.  It  was 
the  one  under  examination  by  the  referee  and  the  Special  Term. 
The  sum  reported  by  the  referee,  and  adopted  by  the  Special 
Term  as  a  reasonable  compensation  to  the  attorney  for  the 
services  rendered  by  him,  was  $4,000,  showing  a  deduction  of 
$2,000.  So  that  after  deducting  the  sum  of  $1,500  from  the 
same  bill  of  items  where  those  objected  to  appear,  there  would 
still  remain  due  $4,500.  In  other  words,  the  referee  and 
Special  Term  allowed  upon  a  bill  whose  items  came  to 
$6,000.43,  the  gross  sum  of  $4,000  only,  with  no  discrimina- 
tion of  items,  while  the  General  Term,  with  the  same  bill  of 
items  before  it,  object  to  certain  specific  items,  and  upon  those 
objections  make  the  order  complained  of.  If  that  court  had 
simply  deducted  those  items  from  the  bill  where  alone  they 
appeared,  the  balance  remaining  would  have  exceeded  the  sum 
allowed  by  the  referee.  The  learned  judge  says :  "  The  ref- 
eree fixed  the  value  of  his  "  (the  attorney's)  "  services  at  a  gross 
sum,"     "  We  cannot,"  he  adds,  "  distinctly  see  that  he  allowed 
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any  particolar  item  as  charged  in  the  account,  but  we  think  it 
our  duty  to  scrutinize  closely  such  items  as  seem  to  have  no 
substantial  basis."  Now,  it  is  quite  apparent  that  the  referee 
may  have  deducted  the  very  items  so  objected  to.  As  we  have 
seen,  he  did  reduce  the  amount  by  a  larger  sum,  and  if  this 
order  stands,  it  is  hardly  possible  that  injustice  will  not  be  done 
to  the  attorney.  The  items  commented  on  are,  one  of  $250 
for  general  services,  including  interviews  with  creditors,  one  of 
$200  under  substantially  the  same  head,  and  charges  for  at- 
tendance and  expenses  at  Albany  during  sessions  of  the  legis- 
lature, and  while  the  act  referred  to  was  being  pressed.  Tl^e 
learned  judge  remarks  that  it  does  not  appear  that  improper 
appliances  were  used  to  procure  the  passage  of  the  bill,  "  but," 
he  says,  "  it  seems  strange  that  ^uch  long  persistency  of  effort 
should  have  been  required  for  its  passage."  It  is  to  these 
charges  the  learned  court  refers,  and  in  view  of  which  the  order 
is  made.  That  the  services  were  rendered  is  not  denied.  The 
passage  of  the  act  was  indispensable  to  the  collection  of  the 
demand.  How  far  the  attorney  was  stimulated  to  extraordi- 
nary exertions  by  the  conviction  that  all  his  past  labor  in  the 
case  would  be  lost,  and  his  expenses  incurred  in  vain,  unless  in 
this  measure  he  succeeded,  we  need  not  inquire ;  that  such  con- 
viction was  entertained  and  was  well  founded  appears  from 
the  condition  of  the  estate.  But  if  the  abatement  was  made 
which  the  learned  court  suggests,  it  would  still  leave  his  ad- 
mitted lien  equal  to  all  the  moneys  in  his  hands,  and  no  arith- 
metical device  can  alter  his  equity. 

The  order  of  the  General  Term  should  be  reversed  and  the 
order  of  the  Special  Term  afl^med,  but  without  costs,  and 
without  prejudice  to  the  right  of  the  petitioner  to  bring  an 
action,  if  she  is  so  advised. 

All  concur,  except  Foixjbb,  Oh.  J.,  and  Earl,  J.,  dissenting ; 
Andrews,  J.,  not  voting. 

Ordered  accordingly. 
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In  the  Matter  of  the  Petition  of  Daniel  R  Kendall  to  Vacate 
an  Assessment. 

The  fact  that  the  oommiBsionera  appointed  under  the  act  of  1872  (Chap.  580, 
Laws. of  1873),  "in  relation  to  certain  local  improvements  In  the  city  of 
New  Yoilc/' failed  to  take  the  pre8crib<yl  oath  of  office  before  entering 
upon  the  performance  of  their  duties,  does  not  affect  the  validity  of  their 
action  in  certifying  that  a  contract  was  free  from  fraud ;  they  having 
been  appointed  by  competent  authority  and  having  discharged  their  du- 
ties  without  question  as  to  their  official  character  were  at  least  officers  de 
faeto,  and  their  official  action  is  binding  and  conclusive. 

It  is  no  objection  to  the  validity  of  their  action  as  officers  de  facto  that  it 
might  result  in  taking  private  property  to  pay  assessments. 

The  determination  of  said  commissioners  that  a  contract  was  free  from 
fraud  is  binding,  not  only  upon  the  city  and  the  contractors,  but  as  to  the 
public;  the  effect  of  their  certificate  is  to  confirm  the  contract  and 
render  it  absolutely  valid,  and  a  contract  thus  validated  is  as  effectual  as 
a  basis  for  an  assessment  as  if  it  originally  had  been  valid. 

In  re  BurmeiaUr  (76  N.  Y.  174),  distinguished, 

(Argued  May  8,  1881 ;  decided  May  18, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  December  1, 
1880,  which  reversed  an  order  of  Special  Term  vacating  an  as- 
sessment upon  land  of  the  petitioner  for  a  sewer  in  One  Hun- 
dred and  Tenth  street,  iii  the  city  of  New  York. 

The  objections  to  the  assessment  were  thalT  a  part  of  the  ex- 
pense of  the  work  was  for  rock  excavation  which  was  not  sub- 
mitted to  competition,  a  price  being  fixed  therefor  which  the 
bidders  were  obliged  to  accept ;  also  that  surveyor's  fees  were 
included.  The  contract  had  been  submitted  to  the  commis- 
sioners appointed  under  the  act  chapter  680,  Laws  of  1872, 
and  was  certified  by  them  to  be  free  from  fraud. 

The  further  material  facts  appear  in  the  opinion. 

Thomas  Allison  for  appellant.  The  seventh  section  of  the 
act  of  1872  (Chap.  580)  did  not  prevent  the  vacation  of  an  as- 
sessment where  there  was  a  want  of  authority.  (Laws  of  1872, 
chap.  580,  .§  7  ;  /;i  re  Prot.  Ep.  School,  75  N.  Y.  324-328  ;  In 
re  Cramy  69  id.  459 ;  In  re  Second  Ave.  Chv/rchy  66  id.  400.) 
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The  owner  not  having  been  a  party  to  the  requirement  which 
set  the  commissioners  in  motion,  he  was  not  prohibited  from 
asserting  against  the  assessment  any  objection  fatal  feo  the  pro- 
ceedings. {In  re  PhiUipSy  60  N.  Y.  16 ;  In  re  LitiU^  id.  343; 
In  re  Anderson^  id.  457 ;  In  re  Burke^  62  id.  422 ;  Matter  cf 
Oram,  69  id.  452 ;  Mcstter  of  N.  Y.  Frot.  Ep.  School,  75  id. 
324 ;  In  re  Bwrneister,  76  id.  174.)  Chapter  312  of  Laws  of 
1874  requires  the  vacation  of  an  assessment  in  a  ease  where 
there  is  substantial  error,  and  in  effect  superseded  and  acted  as 
a  repeal  j?r{>  tamto  of  the  act  of  1872.  (In  re  Second  Ave,  M. 
E.  Church,  66  N.  Y.  395  ;  In  re  Prot  Ep.  Scliool,  75  id.  324; 
In  re  Emifframt  Ind.  Sav,  Bh,,  id.  389 ;  In  re  Cramfh,  69  id, 
452 ;  In  re  Waltet,  75  id.  354.)  The  vacation  of  an  assessment  is 
not  confined  to  cases  of  repavement  and  fraud,  but  may  be  re- 
sorted to  where  there  has  been  substantial  error.  {In  re  Cram,  69 
N.  Y.  352 ;  In  re  Prot.  Ep.  Sohod,  75  id.  324 ;  In  re  Mahoffi,  81 
id.  621;  InreManhaUam,  San). Inst.,  82 id.  142.)  The  defect 
complained  of  here  is  a  substantial  error.  {Inre  Mohan,  81  K. 
Y.  o21 ;  /n  re  Ma/nhaMofri  Sen).  /n«{.,  82  id.  142 ;  In  re  Mer- 
ricm,,  84  id.  696.)  The  terms  of  a  statute  may  be  held  direct- 
ory 88  between  the  city  and  the  contractor,  and  mandatory 
when  the  proceedings  taken  mider  it  in  any  way  affect  the  rights 
of  a  citizen.  {Moore  v.  The  Mayor,  73  N.  Y.  -249,  251.)  The 
oath  taken  cannot  be  construed  into  an  assumption  on  the  part 
of  the  commissioners  to  render  such  a  decision  as  the  act  re- 
quired. {MerriM  v.  Village  of  Portcheder,  71  N.  Y.  309.) 
.  It  was  a  condition  precedent  to  their  right  to  perform  the 
functions  of  their  office,  and  the  oath  was  one  of  the  safe- 
guards provided  by  statute  for  the  protection  of  the  property- 
holder,  and  the  legislature,  by  prescribing  the  form,  made  the 
fonn  the  essence  of  the  act.  {Adriance  v.  McCaffertyy  3 
Eobt.  153  ;  HopkwM  v.  Mason,  42  How.  115.) 

James  C.  Carter  for  respondent.  The  contract  was  com- 
pletely purged  of  the  vice  charged  against  it  by  the  certificate 
of  the  commissioners,  under  the  act  of  1872.  {Brown  v.  Tlie 
Mayor,  etc.,  63  N.  Y.  239.)    The  oath  actually  taken  must 
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be  deemed  a  substantial  compliance  with  the  requii*ements  of 
the  Btatnte.  (Dillon  on  Corporations,  §§  153,  154 ;  SUxMe  v. 
SUabee,  41  Mich.  615 ;  In  re  M.  cfe  H.  R.  E.  Co.,  19  Wend. 
135  ;  2  K.  S.  605,  §  7  [2d  ed.]  ;  Parish  v.  Golden,  35  N.  Y. 
462 ;  Van  Rermda&r  v.  Whiibeck,  7  id.  517;  Buff,  cfe  State 
Line  Ji.  B.  Co.  v.  Suj/vrs.  of  Erie  Co.,  48  id.  93,  105  ;  Bre- 
voort  V.  City  of  BJdyn.,  18  Hun,  388,  885  ;  Parish  v.  Golden, 
35  N.  Y.  462 ;  People  v.  Cook,  8  id.  67 ;  14  Barb.  259,  290 ; 
Ohmi  V.  Pea/roe,  1  R.  I.  292 ;  BlodgeU  v.  EoJhrook,  39  Vt. 
336 ;  Swpvrs.  of  AUegamy  Co.  v.  Van  Campen,  3  Wend.  49; 
Coleman  v.  Shattuck,  62  N.  Y.  353 ;  Bowman  v.  CoekriU,  6 
Kans.  311,  324 ;  Peojple  v.  Supvrs.  .of  Ulster,  34  N.  Y.  268, 
272.) 

Eabl,  J.  It  is  conceded  that  this  assessment  should  be 
vacated  in  pai*t  but  for  the  action  had  under  the  act  chapter 
580  of  the  Laws  of  1872.  It  was  shown  that  the  contract  for 
the  work,  for  the  expense  of  which  the  assessment  was  laid, 
was  presented  to  the  commissioners  named  in  that  act,  and  that 
they  certified  that  it  was  free  from  fraud. 

It  is  contended  on  the  part  of  the  petitioner  that  the  deter- 
mination of  the  commissioners  was  wholly  invalid,  because, 
before  entering  upon  their  duties,  two  of  them  did  not 
take  the  oath  required  by  the  act.  Section  2  of  the  act  pro- 
.vides  that,  before  entering  upon  their  duties,  they  shall  sever- 
ally take  and  subscribe  an  oath  or  affirmation  that  they  will 
"  severally,  justly  and  fairly  hear  and  consider  the  matter  sub- 
mitted to  them,  and  make  a  just  and  true  decision  thereof." 
The  two  look  the  oath  as  follows :  "  That  I  will  support  the 
Constitution  of  the  United  States,  and  the  Constitution  of  the 
State  of  New  York,  and  that  I  will  faithfully  discharge  the 
duties  of  the  office  of  commissioner  mentioned  in  such  chapter 
680  of  the  Laws  of  1872,  according  to  thfe  best  of  my  ability.'* 

Without  now  determining  whether  or  not  the  oath  taken 
was  a  substantial  compliance  with  the  act,  a  broader  view  may 
be  taken.  The  commissioners  were  public  officers  appointed  to 
discharge  important  judicial  functions.    They  were  to  hear 
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parties,  take  evidence  and  make  determinations.  Their  action 
would,  therefore,  have  been  valid  if  they  had  taken  no  oath. 
They  were  appointed  by  competent  authority.  They  dis- 
charged the  duties  of  their  office  without,  so  far  as  appears,  any 
question  as  to  their  official  character.  They  were,  therefore, 
at  least  officers  dsfacto^  and  their  official  action  was  as  abso- 
lutely valid  and  binding  as  to  the  parties  appearing  before 
them  and  the  public,  as  it  would  have-  been  if  the  prescribed 
oath  had  been  literally  taken,  and  they  had  thus,  in  the  strictest 
sense,  become  officers  dejure,  {In  the  Matter  of  the  M.  (6  H. 
H.  R.  Go.,  19  Wend.  135 ;  Weeks  v.  EUis,  2  Barb.  320 ;  Peo- 
ple V.  CooJc^  8  N.  Y.  67 ;  People  v.  Hops(m,  1  Denio,  574.) 
It  would  be  a  monstrous  proposition  to  hold  that  the  action  of 
town  assessors  or  of  trustees  of  villages  who  under  the  general 
viUage  act  perform  the  duties  of  assessors,  was  void  because 
they  had  neglected  to  take  any  official  oath. 

It  is  no  answer  to  the  validity  of  the  action  of  these  commission- 
ers as  de facto  officers  that  their  action  could  result  in  taking  pri- 
vate property  for  assessments 'which  might  be  consequent  upon 
their  action.  So  a  sheriff  or  constable  may  seize  private  prop- 
erty, and  a  judge  may  render  a  judgment,  which  may  result  in 
taking  or  imposing  burdens  upon  property.  And  yet  the  action 
of  such  officers  could  not  for  that  reason  be  assailed,  because  they 
had  failed  to  take  the  proper  official  oath  of  office  and  hence 
were  merely  de  facto  officers. 

We  think,  therefore,  that  it  is  clear  upon  this  ground  that 
the  alleged  defect  in  the  oath  taken  by  the  two  commissioners 
does  not  impair  the  validity  of  their  action. 

It  is  further  contended,  on  behalf  of  the  petitioner,  that  the 
determination  of  the  commissioners  was  binding  only  uj>on  the 
city  and  the  contractor  —  the  parties  to  the  submission  under 
the  statute.     This  contention,  we  think,  is  not  well  founded. 

Section  1  of  the  act  provides  that  all  contracts  which  the 
commissioners  shall  certify  to  be  free  from  fraud  are  ratified 
and  confirmed,  and  declared  to  be  valid  and  binding,  and  if 
the  contracts  have  not  been  executed,  and  the  commissioners 
shall  certify  that  there  has  been  no  fraud  in  the  award  of  the 
SiCKELS — Vol.  XL.        39 
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contracts,  that  the  proper  officers  shall  execute  the  same.  Sec- 
tion 2  provides  that  the  decision  of  the  commissioners  shall 
be  binding  upon  the  city  and  upon  the  other  party  to  the  con- 
tract or  award,  and  shall  be  final  and  conclusive  as  to  all  ques- 
tions of  fraud  in  relation  to  the  contracts,  agreements  or 
awards  and  the  performance  thereof.  Section  8  provides 
that  the  comptroller  of  the  city  shall,  upon  the  contracts  thus 
certified  by  the  commissioners,  make  such  payments  as  6hall  be 
required  by  the  contracts  to  the  parties  entitled  thereto  in  the 
same  manner,  and  to  the  same  extent,  as  if  the  contract  had 
originally  been  regolar,  sufficient  andvalid.  Sections  4  and 
5  provide  for  assessments  upon  property  benefited  of  the  ex- 
pense of  the  work  performed,  or  to  be  performed,  under 
the  contracts  certified  by  the  commissioners  under  the  act. 
The  object  of  this  act  as  is  thus  apparent  was  to  take  a  whole 
mass  of  illegal  and  invalid  contracts,  and  if  they  were  certified 
by  the  commissioners  to  be  free  from  fraud,  to  confirm  and 
render  them  Absolutely  valid.  That  the  legislature  had  the 
power  to  do  this  is  not  questioned.  {Brown  v.  The  Mayor^ 
etc.,  63  N.  Y.  239.)  The  moment  the  contracts  were  thus 
made  valid  and  binding  upon  the  parties  thereto,  they  were 
jost  as  effectual  as  a  basis  for  an  assessment  as  if  they  had 
originally  been  valid.  It  cannot  be  supposed  that  the  legisla- 
ture meant  to  make  these  contracts  binding  upon  the  city,  to 
compel  it  to  pay  for  work  done  under  such  contracts  and  to 
authorize  assessments  to  be  made  for  expenses  of  such  work, 
and  yet  to  leave  the  property-owners  the  right  to  assail  such 
assessments  because  of  the  invalidity  of  the  contracts.  It  is 
true  that  the  determinations  of  the  commissioners  are  not  bind- 
ing as  such  upon  any  one  but  the  parties  to  the  contracts.  But 
their  determinations  purge  the  contracts  of  all  infirmity  and 
render  them  valid.  The  property-owners  are  not  parties  to  the 
contracts.  They  need  not  be  consulted  about  them  and  have 
no  right  to  be  heard  in  relation  to  them.  Their  right  to  a 
hearing  first  comes  when  assessments  are  to  be  made  against 
them.  A  contract  valid  and  binding  upon  the  city  and  under 
which  it  is  obliged  to  pay  for  work  done  can  lay  the  founda- 
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tion  for  an  unimpeachable  assessment.  This  conclusion  as  to 
the  absolute  validity  of  such  contracts  is  in  harmony  with  some 
views  expressed  by  Allen,  J.,  in  the  Matter  of  Peugnet  (67 
!N.  T.  4:41),  but  not  with  with  some  expressed  by  Chtjboh,  C. 
J.,  in  the  Matter  of  Bv/rmeister  (76  N.  T.  174).  A  careful 
examination  of  the  act  of  1872,  and  preceding  and  subsequent 
legislation  in  pari  Tnateria  has  led  us  to  the  conclusion  we 
have  now  reached.  In  the  Burmeister  Case  we  had  under  con- 
sideration section  7  of  the  act  of  1872,  in  a  case  of  repavement, 
and  we  do  not  deem  it  important  now  to  consider  or  construe 
that  section  nor  to  determine  precisely  how  far  that  case  should 
be  limited  as  this  is  not  a  case  of  repavement  and  there  is  no 
allegation  of  fraud.  These  views  lead  to  an  aflSrmance  of  the 
order  appealed  from. 

The  order  should  be  afiirmed,  with  costs. 

All  concur,  except  Foloeb,  Ch.  J.,  not  voting. 

Order  affirmed. 


In  the  Matter  of  the  Application  of  Edwakd  Lange  to  Vacate    \\ 
an  Assessment. 

The  proyiBion  of  the  act  of  1872  (g  6,  chap.  580,  Laws  of  1872)  in  relation  to 
certain  local  improyements  in  the  city  of  New  York,  authorizing  the 
board  for  the  reyision  and  correction  of  assessments,  to  consider  on  the 
merits  all  objections  made  to  any  assessment,  etc,  does  not  give  that  • 
board  jurisdiction  to  vacate  and  set  aside  an  assessment  because  of  want 
of  power  in  the  corporation  to  impose  any  assessment  whatever  for  the 
work. 

The  appropriate  function  of  the  board  is  to  review  the  judgment  and  dis- 
cretion exercised  by  the  board  in  distributing  the  tax. 

Where,  therefore,  a  person  whose  land  was  assessed  for  a  local  improve- 
ment appeared  before  said  board  and  objected  to  the  confirmation  of  the 
assessment  upon  the  ground  that  no  valid  assessment  could  be  imposed, 
as  the  work  was  not  let  by  contract,  hM,  that  he  was  not  concluded 
thereby  from  questioning  the  validity  of  the  assessment  in  proceedings 
instituted,  under  the  act  of  1874  (Chap.  888,  Laws  of  1874)^  to  set  it  aside. 

jR  wefTM  that  even  if  the  said  board  had  jurisdiction  to  pass  upon  the  objec- 
tion, the  appearance  and  presentation  of  it  would  not  bar  the  remedy 
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under  said  act ;  the  right  given  by  the  statute  to  review  by  petition  pro- 
oeedings  relating  to  an  assessment  indades  the  right  to  review  the  action 
of  the  board  of  revision  and  correction. 

(Aigaed  BCay  8, 1881 ;  decided  May  13,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Sapreme 
Oonrt,  in  the  first  jndicial  department,  made .  February  4, 
1881,  which  affirmed  an  order  of  Special  Term,  vacating  an 
assessment  on  lands  of  the  petitioner  for  regolating,  grading, 
etc.,  One  Hundred  and  Sixteenth  street,  in  the  city  of  New 
York. 

The  facts  sufficiently  appear  in  the  opinion. 

James  G.  Carter  for  appellant.  The  board  of  revision  and 
correction  of  assessments  is  a  judicial  body  and  its  conclusions 
upon  all  matters  within  its  jurisdiction  are,  to  all  intents  and 
purposes,  judgments.  (Laws  of  1872,  chap.  580,  §  6  ;  Emhury 
V.  Conner^  3  N.  T.  511 ;  Glem>ens  v.  OlemenSj  37  id.  59 ;  Mer- 
•  c^  V.  The  People^  25  Wend.  64 ;  Dwight  v.  St.  John,  25  N. 
Y.  203.)  The  fact  that  the  board  of  revision  and  correction  of 
assessments  is  a  special  inferior  tribunal  does  not  in  any  manner 
detract  from  the  conclusiveness  of  its  judicial  action.  (  White 
V.  Coateew(yrth,  6  N.  Y.  137 ;  KeUey  v.  Ward,  38  id.  83 ;  Yonk- 
ere  &N.  Y,  F.  Ina.  Co.  v.  Bishop,  1  Daly,  449 ;  Reynolds  v. 
SchviUz,^  Robt.  282.)  When  any  property-owner  appears  be- 
fore the  board  of  revision,  and  objects  to  the  confirmation  of 
the  assessment,  and  that  assessment  is  confirmed,  every  ob- 
jection which  was  in  fact  made,  or  might  have  been  made,  is 
directly  passed  upon.  {Oatea  v.  Preator,  41  N.  Y.  113  ;  Em- 
bury  V.  Connor ,  3  id.  511.) 

James  A.  Deervng  for  respondents.  The  action  of  the  board 
of  revision  and  correction  of  assessment-lists  in  confirming  the 
list  is  no  bar  to  the  relief  which  the  petitioner  claims.  {In  re  Em- 
pire City  Bk.,  18  N.  Y.  199 ;  Ha/wptnum  v.  Catline,  20  id.  247 ; 
Stocking  v.  Hunt,  3  Den.  274 ;  StUlivan  v.  Brewster,  1  £.  D. 
Smith,  681 ;  Sedgwick  on  Statutory  and  Constitutional  Law, 
600.)    The   authority   of  the  legislature  over  taxation   and 
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assessment  is  supreme,  and  its  only  limitations  are  such  as  are 
found  in  the  nature  of  the  power  itself,  or  in  express  or  im- 
plied restrictions  of  the  National  and  State  Constitutions.  (Dil- 
lon on  Mun.  Corp.,  §§  586, 596 ;  Cooley  on  Taxation,  5-28 ;  State 
V.  Jerm/  City,  86  N.  J.  381 ;  MiUet  v.  Graham,  17  Ohio  [N. 
S.],  1.)  No  action  of  the  board  of  revision  could  make  the  assess- 
ment valid.  {Matter  of  the  Emigrant  Ind,  Bk.,  75  N.  Y. 
388;  In  re  Gram,  69  id.  461.)  The  confirmation  by  the 
board  of  revision  and  correction  of  assessment-lists  has  not  the 
force  of  a  judgment  of  a  court  of  record.  {Doughty  v.  Hope, 
3  Den.  599  ;  affirmed  1  Comst.  42 ;  Hassan  v.  Brooklyn^  40  N. 
Y.  372  ;  IreUmd  v.  Rochester,  51  Barb.  414 ;  Palmes  Case, 
31  How.  Pr.  42 ;  Matter  of  De  Peyster,  80  N.  Y.  573 ;  Mc^ 
ter  of  Zabrowski,  68  id.  88 ;  Dill,  on  Mun.  Corp.,  §  596  ;  Boose- 
vdt  Hospital  v.  The  Mayor,  MS.,  Ct.  of  App.,  Febrnary, 
1880;  Cooley  on  Taxation,  83 ;  In  re  Twrfler,  46  Barb.  52 ; 
Pearse  v.  Barton,  3  Mete.  520 ;  In  re  Beams,  17  How.  Pr. 
460.) 

Andrews,  J.  No  valid  assessment  could  be  imposed  upon 
the  property  of  the  petitioner,  for  the  expense  of  regulating, 
grading,  etc..  Seventy-second  street.  The  work  was  not  let 
by  contract,  but  was  done  by  day^s  work,  and  we  have  recently 
decided  in  the  case.  In  re  BMins  (82  N.  Y.  131),  that  the 
omission  to  let  the  work  by  contract,  was  a  fatal  objection  to 
the  whole  assessment. 

But  it  is  claimed  that  the  petitioner  is  concluded  from 
questioning  the  validity  of  the  assessment,  for  the  reason  that 
prior  to  its  confirmation  by  the  board  for  the  revision  and 
correction  of  assessment-lists,  he  appeared  upon  notice  before 
the  board,  and  objected  to  the  confirmation,  on  the  same  ground 
which  he  now  urges  in  his  petition,  as  a  reason  for  vacating  the 
assessment,  and  that  the  board,  after  considering  the  objection 
overruled  it,  and  confirmed  the  assessment  The  board,  it  is  said, 
in  determining  the  question,  acted  judicially,  and  its  decision  is 
in  effect  a  judgment,  which  the  petitioner  is  precluded  from 
now  calling  in  question. 
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The  learned  counsel  for  the  city,  in  support  of  this  conten- 
tion, relies  upon  the  sixth  section  of  the  act,  chapter  580  of  the 
Laws  of  1872,  which  after  declaring  that  the  board  of  revision 
and  correction  of  assessment  lists  constituted  by  chapter  308  of 
the  Laws  of  1861, "  is  hereby  continued  and  established,"  enacts 
as  follows :  "  Said  board  shall  have  power  to  consider  on  the 
merits  all  objections  made  to  any  assessment,  and  to  subpce'na 
apd  examine  witnesses  in  relation  thereto,  and  to  confirm  said 
assessments,  or  to  refer  the  same  back  to  the  board  of  assessors 
for  revisal  and  correction,  in  such  respects  as  they  may  deter- 
mine." 

It  is  a  plain  proposition,  that  parties  are  only  concluded 
by  a  judgment,  in  respect  to  matters  of  which  the  court 
rendering  it  had  jurisdiction,  and  which  it  had  the  power  to 
decide,  and  that  a  decision  upon  a  matter  not  within  its  jnris- 
diction,  concludes  no  one,  and  cannot  be  pleaded  as  res  judicata. 
{Embury  v.  Conner^  3  N.  Y.  611.)  Conceding  that  the  board 
of  correction  and  revision,  in  deciding  upon  objections  to  as- 
sessments, act  judicially,  it  is,  we  think,  a  plain  answer  to  the 
point,  that  the  petitioner  is  concluded  in  this  case,  that  the  board 
had  no  jurisdiction  to  set  aside  and  vacate  the  assessment,  for  want 
of  power  in  the  corporation  to  impose  any  assessment  whatever, 
for  the  particular  work  to  wliich  it  relates.  The  scheme  of  the 
statutes  regulating  local  assessments  in  the  city  of  New  York, 
includes  as  one  of  its  features,  the  creation  of  a  board  of  asses- 
sors, charged  with  the  duty  of  making  estimates  and  assessments 
of  the  expenses  incurred  in  the  prosecution  of  local  improve- 
ments. (Chap.  302,  Laws  1859,  §  2 ;  chap.  898,  Laws  1869,  §2.) 
This  board  has  succeeded  to  the  powers  of  the  persons  who  un- 
der the  seventeenth  section  of  the  act  of  April  9,  1813,  were 
specially  appointed  by  the  municipality  to  make  such  assess- 
ments. But  the  board  has  no  powei*  to  initiate  a  local  improve- 
ment, or  to  direct  an  assessment  therefor.  Its  function  is  simply 
to  spread  the  expense  of  local  improvements,  as  certified  to  the 
board,  by  the  proper  authority,  over  and  upon  the  lands  and 
property  benefited.  It  is  not  its  province,  to  pass  upon  the 
validity  of  an  assessment  which  it  is  directed  to  make,  or  to  go 
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behind  the  certificate  of  the  board  or  officer  certifying  the  ex- 
pense. In  apportioning  the  tax,  the  assessors  are  called  upon  to 
exercise  their  judgment  as  to  the  property  benefited  by  the 
improvement,  and  the  relative  proportions  of  benefit  received. 
But  to  guard  against  erroneous  or  unjust  valuations  and  ine- 
quality in  the  distribution  of  the  tax,  it  is  provided  that  notice 
of  the  completion  of  the  lists  shall  be  given  by  the  assessors, 
and  an  opportunity  for  objections.  (Laws  1859,  chap.  302,  §  16.) 
A  further  protection  is  provided,  in  the  nature  of  an  appeal 
fipom  the  assessors,  to  the  board  of  revision  and  correction.  This 
board  was  created  by  chapter  308  of  the  Laws  of  1861,  and 
by  that  act,  the  authority  previously  vested  in  the  common 
council,  "  relative  to  assessment  lists  and  the  confirmation  there- 
of," was  vested  in  the  board  thereby  created.  The  act  of  1872 
continued  this  board  and  defined  its  powers  with  more  pre- 
cision than  in  the  act  of  186  U  But  this  act  has  not  been  re- 
garded as  conferring,  upon  the  board  of  revision  and  correction, 
any  broader  powers,  in  respect  to  assessment  lists,  than  it  before 
possessed.  (Ohuroh,  Ch.  tf..  In  re  Mayer,  50  N.  Y.  507 ;  Eabl,- 
J.,  in  Tofie  v.  The  Mayor,  70  id.  163.)  The  general  power  of  the 
board,  is  indicated  in  its  official  title.  It  is  a  board  for  the  re- 
vision and  correction  of  assessment  lists.  The  act  of  1872,  au- 
thorizes the  board  to  hear  on  the  merits  all  objections,  but  its  final 
action  is  confined  either  to  a  confirmation  of  the  assessment,  or 
to  returning  it  to  the  board  of  assessors,  for  revisal  or  correc- 
tion. There  is  no  power  given  to  the  board  of  revision  and 
correction,  to  inquire  into  the  original  authority  to  make  the 
assessment,  or  to  vacate  the  assessment  for  defect  of  power  in 
the  city  to  impose  it,  and  this  power  cannot,  we  think,  be 
gathered  from  the  statutes  creating  it  Its  appropriate  function 
is  to  review  the  judgment  and  discretion  exercised  by  the  as- 
sessors, in  distributing  the  tax.  It  may  very  well  be,  that  the 
want  of  power  in  the  city  to  impose  the  assessment,  would  be 
a  sufficient  answer  to  a  mandamus,  to  compel  the  assessors  to  lay 
the  tax,  or  to  compel  the  board  of  revision  and  correction,  to  act 
upon  or  confirm  the  assessment.  But  we  think  the  question  of  the 
authority  of  the  corporation  to  impose  the  assessment  at  all,  is  not 
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one  within  the  jurisdiction  of  the  board  of  revision  and  correc- 
tion, BO  that  their  determination  concludes  a  party  who  has  ap- 
peared, and  interposed  the  objection  that  no  such  power  existed. 
In  Embury  v.  Gormer  it  was  held  that  an  order  of  the  court, 
confirming  proceedings  of  the  corporation  in  taking  lands  for  the 
widening  of  Ann  street,  did  not  preclude  the  owners  from  sub- 
sequently contesting,  in  an  action  of  ejectment,  the  title  to  a 
portion  of  the  lands  taken,  on  the  grounds  that  they  were  not 
taken  for  the  purposes  of  the  street,  and  that  the  act,  so  far 
as  it  authorized  the  taking  of  lands  not  required  for  public 
use,  was  unconstitutional.  (See,  also,  Doughty  v.  ffope^  3 
Den.  599 ;  8.  (7.,  1  N.  Y.  79.)  The  power  of  revision  con- 
ferred upon  the  board  for  the  revision  and  correction  of  assess- 
ments, is  a  simple  and  convenient  remedy  for  grievances,  result- 
ing from  the  erroneous  exercise  of  the  discretion  vested  in  the 
board  of  assessors,  but  the  board  cannot  validate  an  assessment, 
which  there  was  no  power  to  make. 

We  are  of  opinion  also  that  the  remedy  by  petition,  given 
by  chapter  338  of  the  Laws  of  1874,  is  not  barred  by  the  ap- 
pearance of  the  petitioner  before'  the  board,  even  if  the  board 
had  jurisdiction  to  pass  upon  the  objection  presented.  Unless 
the  remedy  by  petition  exists,  it  is  at  least  open  to  question 
whether  under  the  provisions  of  the  second  section  of  chapter 
812  of  the  Laws  of  1874,  any  review,  by  certiorari  or  other- 
wise, of  the  determination  of  the  board  can  be  had ;  and  it  is  not 
reasonable  to  suppose  that  it  was  intended  to  vest  in  aboard  of 
city  officers,  the  power  to  finally  and  conclusively  determine  the 
question  of  jurisdiction  to  lay  an  assessment. 

The  right  given  by  the  sttitute  to  review,  by  petition,  the  pro- 
ceedings relating  to  the  assessment,  includes  the  right  to  re- 
view the  action  of  the  board  of  revision  and  correction,  and  the 
fact  that  the  board  of  revision  and  correction,  has  decided  the 
question  presented  by  the  petition,  is  not,  we  think,  a  bar  to  this 
remedy. 

The  order  should,  therefore,  be  affirmed. 

All  concur. 

Order  affirmed. 
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GATHEsms  M.  Cablbton,  Bespondent,  v.  Davis  Cablbton,         85  sis 

Appellant.  ' 

An  affidavit  iipon  whicli  an  order  for  the  service  of  a  sammons  by  publica- 
tion was  issued  stated  *'  that  defendant  has  not  resided  in  the  State  of 
New  fork  since  March,  1877,  and  deponent  is  advised  and  believes  is 
now  a  resident  of  San  Francisco,  California."  Hdd,  that  this  was  not 
sufficient,  under  the  Code  of  Procedure  (g  185),  to  authorize  the  granting 
of  the  order  ;  that  it  was  merely  an  allegation  of  non-residence,  and  did 

•  not  tend  to  establish  that  defendant  could  **  not  after  due  diligence  be 
found  within  the  State." 

Belmant  v.  Oomen  (82  N.  Y.  256),  ff,  M,  Co.  ▼.  P^USbane  (74  N.  Y.  68), 
distinguished. 

CarUton  v.  CarieUm  (28  Hun,  251),  reversed. 

(Aigued  BCay  8,  1881 ;  decided  May  18, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  December  14, 
1880,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  to  set  aside  the  order  for  the  publication  of  the  sum- 
mons and  all  subsequent  proceedings  in  this  action.  (Beported 
below,  23  Hun,  251.) 

The  motion  was  made  under  the  Code  of  Procedure  (§  135) ; 
it  was  based  on  the  ground  that  the  affidavit  upon  which  the 
order  was  granted  did  not  state  that  defendant  could  not,  after 
due  diligence,  be  found  in  the  State.  The  only  statement  in 
the  affidavit  on  the  subject  was  as  follows :  ^'  That  defendant 
has  not  resided  within  the  State  of  New  York  since  March, 
1877,  and  deponent  is  informed  and  believes  that  defendant 
is  now  a  resident  of  San  Francisco,  California." 

S.  Cfrom/weU  for  appellant.  An  affidavit  for  the  service  of  a 
summons  by  publication  on  a  non-resident  defendant  must 
show  that  the  person  to  be  served  cannot,  after  due  diligence,  be 
found  in  the  State.  (1  Wait's  Pr.  618  ;  Code  of  Procedure,  § 
135 ;  EoerUan  v.  ThornaSy  6  How.  45.)  The  validity  of  the 
order  for  the  publication  of  the  summons  must  be  judged  solely 
upon  the  sufficiency  of  the  affidavit  upon  which  it  was  granted. 
( Wortmcm  v.  Wortman^  17  Abb.  66 ;  Eaaierbrook  v.  Easter- 
SiCKELS  — Vol.  XL.        40 
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Irooky  64  Barb.  421 ;  Bixby  v.  Smithy  3  Hun,  60 ;  Welles  v. 
Thomtmy  45  Barb.  390 ;  HaOet  v.  Righters,  13  How.  43 ; 
KenddlZ  v.  Washhwrn^  14  id.  380 ;  Vcm  WycJc  v.  Hardy y  11 
Abb.  473^76 ;  Peck  v.  Cooky  41  Barb.  549  ;  WajgHe  v.  OohUy 
53  id.  517 ;  Evertson  v.  Thomasy  5  How.  45 ;  Toweley  v. 
McDondldy  32  Barb.  604 ;  Campbell  v.  TayloTy  9  Weekly 
Dig.  14.) 

William  Kemam,  for  respondent.  The  statement  in  the 
affidavit  ".that  the  defendant  has  not  resided  within  the  State 
of  New  York  since  March,  1877,  and  deponent  is  informed 
and  believes  that  defendant  is  now  a  resident  of  San  Francisco, 
California,"  is  sufficient.  (Old  Code,  §  135 ;  Yamom,  v.  HoU 
hrooky  5  How.  Pr.  3  ;  Eochs  v.  TForrf,  7  id.  416 ;  Van  Wyck 
V.  Ha/rdyy  20  id.  222 ;  affirmed,  39  id.  393 ;  Alien  v.  Mdlcdmy 
12  Abb.  Pr.  [N.  8.]  335  ;  SteinU  v.  BeUy  12  id.  171 ;  Ti1/u8\. 
RelA/eay  16  How.  Pr.  371,  375 ;  Barnard  v.  Ileyd/ricky  49 
Barb.  62,  70 ;  Howe  Machine  Co.  v.  PeUiboney  74  N.  T.  S.  C. 
[T.  &  C]  491,  495 ;  Belmont  v.  Comen,  82  N.  T.  256.) 

Miller,  J.  The  authority  of  the  court  to  grant  an  order 
of  publication  for  the  service  of  the  summons  on  the  defend- 
ant was  by  virtue  of  section  135  of  the  Code  of  Procedure,  which 
declares  that  *' when  the  person  on  whom  the  service  of  the 
summons  is  to  be  made  cannot,  after  due  diligence,  be  found 
within  the  State,  and  that  fact  appears  by  affidavit  to  the  satis- 
faction of  the  court  or  judge  thereof,"  etc.  The  affidavit  upon 
which  the  order  was  granted  stated  that  ^^  the  defendant  has 
not  resided  within  the  State  of  New  York  since  March,  1877, 
and  deponent  is  informed  and  believes  that  defendant  is  now  a 
resident  of  San  Francisco,  California."  The  court  or  judge 
to  whom  the  application  is  made  must  be  satisfied  as  to  the 
sufficiency  of  the  evidence,  that  due  diligence  has  been  used  to 
find  the  defendant  within  the  State,  and  that  after  such  dili- 
gence he  cannot  be  found  therein.  If  the  evidence  has  a  legal 
tendency  to  show  that  such  diligence  had  been  employed,  and 
that  the  defendant  could  not  be  found  within  the  State,   it 
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conferred  jurisdiction  upon  the  court  or  officer,  although  the 
proof  is  slight  and  inconclusive.  {Stwples  v.  Fa/irchUd^  3 
Comst.  46.)  The  appeal  presented  involves  the  question  whether 
an  affidavit  showing  non-residence,  without  proof  where  the 
defendant  actually  was  at  the  time,  makes  out  a  case  within  the 
provision  of  section  135,  herein  cited.  The  affidavit  states  that 
the  defendant  has  not  resided  in  the  State  for  some  time  and  on 
information  and  belief  where  he  does  reside.  There  is  no  state- 
ment, however,  that  due  diligence  has  been  used,  or  that  any 
eflFort  whatever  has  been  made  to  find  him,  and  that  he 
cannot  be  found  within  the  State.  It  is  a  simple  allegation  of 
non-residerice,  from  which  fact  the  court  were  asked  to  infer 
that  due  diligence  had  been  used.  The  Code  evidently  meant 
to  require  proof  that  the  defendant  could  not  be  found  after 
due  diligence.  The  proof  furnished  does  not  establish  such 
diligence,  for  it  may  well  be  that  the  defendant  might  be  found 
within  the  State  if  a  diligent  effort  had  been  made  to  seek  him 
out.  It  is  a  well-known  fact  that  many  persons  who  are  resi- 
dents of  one  State  have  places  of  business  and  transact  such 
business  in  a  State  different  from  that  in  which  their  residence 
is  located.  They  are  frequently  in  the  latter  State,  and  pass 
most  of  their  time  there.  Such  persons  could  be  readily  found 
in  the  State  where  they  do  business  if  due  diligence  was  used 
for  that  purpose,  and  non-  residence,  of  itself,  does  not  necessarily 
show  that  they  cannot  be  found  within  the  State,  or  raise  a 
presumption  that  due  diligence  has  been  used,  or  that  it  was 
not  required.  It  is  not  non-residence  alone  which  constitutes 
the  ground  for  making  the  order,  and  it,  therefore,  cannot  be 
urged  that  proof  of  this  fact  furnishes  sufficient  reason  for  a 
conclusion  of  the  judicial  mind,  that  due  diligence  had  been 
employed  to  find  the  defendant  within  the  State.  It  is  mani- 
fest that  the  provision  of  the  Code  cited  contemplated  that  the 
defendant  might,  as  in  case  of  his  doing  business  within  the 
State,  be  found  therein  by  an  effort  for  that  purpose,  although 
his  residence  was  in  an  adjacent  or  in  another  State.  And  in 
placing  a  construction  upon  section  135  it  should  not  be  over- 
looked that  it  not  only  applies  to  a  defendant  who  is  a  non-resi- 
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dent  of  the  State,  but  to  one  who  has  departed  therefrom 
with  the  intent  to  defraad  hia  creditors,  or  to  avoid  the  serv- 
ice of  a  summons,  or  keeps  himself  concealed  with  the  like 
intent.  Cases  may  arise  where  the  proof  of  residence  in  a  dis- 
tant State  at  the  very  time  and  of  an  absolute  location  there, 
would  be  so  strong  and  conclusive  as  to  render  it  entirely  appa- 
rent that  no  act  of  diligence  would  be  of  any  avail ;  and  if  the 
affidavit  here  had  stated  positively,  and  distinctly  that  the  de- 
fendant was  at  the  time  not  only  a  resident  of  the  State  of 
California,  but  was  then  actually  living  in  that  State,  there 
would  be  ground  for  claiming  that  due  diligence  would  be  una- 
vailing. But  the  affidavit  is  not  specific  and  certain  as  to  the 
fact  that  the  defendant  even,  although  a  non-resident,  might 
not  be  found  within  the  State  by  the  use  of  due  diligence,  and 
hence  was  insufficient  to  confer  jurisdiction. 

In  the  case  of  Bdmont  v.  Gomm  (82  N.  Y.  256),  the  affi- 
davit contained  allegations  tending  to  show  that  an  effort  had 
been  made  to  find  the  defendant  within  the  State  and  that  he 
was  not  there,  and  hence  it  conferred  jurisdiction  upon  the 
court  or  judge  to  pass  upon  the  question  of  the  sufficiency  of  the 
proof.  The  affidavit  here  contains  no  such  averment,  and  rests 
entirely  upon  the  fact  ofnon-residence  and  the  inference  arising 
therefrom.  So,  also,  in  Hoioe  Machine  Co.  v.  Pettnbone  (74 
N.  Y.  68),  it  appeared  that  there  was  a  certificate  of  the  sher- 
iff that  he  had  used  due  diligence  to  find  the  defendant,  for 
the  purpose  of  serving  the  summons  upon  him,  and  that,  from 
the  best  information  he  could  obtain,  he  learned  he  had  left  the 
State,  and  it  thus  differs  from  the  case  at  bar.  The  precise  point 
considered  has  never  been  presented  to  tliis  court,  and  the  au- 
thorities on  the  subject,  which  are  numerous,  are  quite  con- 
flicting in  the  Supreme  Court. 

Without  discussing  them,  we  are  brought  to  the  conclusion, 
that  the  affidavit  was  insufficient  in  not  showing  that  the  de- 
fendant could  not,  after  due  diligence,  be  found  within  the  State  ; 
and  upon  this  ground  the  order  should  be  reversed  and  the 
motion  to  vacate  the  judgment  granted. 

All  concur. 

Ordered  accordingly. 
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Mabia  C.  Penfold,  Respondent,  v.  The  TlNiYBBaAL  Life  In- 
stJBANOB  Company,  Appellant. 

Where  a  policy  of  life  iiiBaraiice,  contained  a  condition,  avoiding  it  in 
case  the  insured  shoald  "die  by  his  own  hand  or  act,  Tolontarjor  other- 
wise/' hdd,  tliat  this  did  not  cover  the  case  of  a  death,  parely  acci- 
dental, caused  by  poison  taken  by  the  insured  through  mistake  or  igno- 
rance, he  being  at  the  time  sane;  and  tliat,  therefore,  where  the  testi- 
mony tended  to  show  tliat  the  insured,  who  was  conceded  to  be  sane, 
died  from  taking  an  over-dose  of  medicine,  a  charge  to  the  jury  that  to 
sustain  a  defense  based  on  said  condition,  they  must  find  that  the  de- 
ceased "  took  the  overdose  for  the  purpose  of  destroying  his  life  vol- 
untarily, knowingly  and  intentionally,"  was  not  error. 

It  seems  that  the  act  stipulated  against  is  suicide,  and  the  words  "  volun- 
tary or  otherwise"  preclude  one  claiming  under  the  policy,  if  the  death 
was  sniddal,  from  setting  up  insanity. 

(Argued  April  20,  1881;  decided  May  81, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Oourt,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  January  6, 1881,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

This  action  was  upon  a  policy  of  insurance  issued  by  defend- 
ant, on  the  life  of  William  Penfold,  husband  of  the  plaintiff, 
for  her  benefit. 

The  material  facts  are  set  forth  in  the  opinion. 

John  O.  MiUmm  for  appellant.  It  being  conclusively  es- 
tablished by  the  evidence  that  William  Penf old  died  from  the 
effects  of  a  poisonous  drug  taken  by  himself,  the  court  erred  in 
leaving  this  question  to  the  consideration  of  the  jury.  {Bavleo  v. 
iT.  T.  C.&H.R.R.  R.  Co.,  59  N.  T.  356, 366  ;/7wr.  Go.  v.iT. 
Y.  T.  cfe  Z.  Co.,  73  id.  282,  291 ;  De  Oogorza  v.  Knickerbocker 
Life  Ins.  Co.,  66  id.  232,  242 ;  MiUbank  v.  Dennistoumy  21 
id.  386  ;  Strong^Y.  Brenncm,  15  id.  524,  526;  Safiiom  v.  Zef- 
/ertSy  68  id.  179;  Algurv.  Gardner,  64  id.  360 ;  Sarria  v. 
WUaon,  1  Wend.  511 ;  Fay  v.  Orvmsteed,  10  Barb.  321 ;  Ins. 
Co.  V.  Watson,  23  Mich.  486  ;  22  Wall.  32,  38 ;  Bliss  on  Life 
Insurance,  444.)    The  sworn  statements  of  Mrs.  Penfold  in 
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the  proofs  of  death  that  her  husband  died  from  the  effects  of 
the  over-dose  of  medicine,  not  having  been  corrected  before 
the  trial,  operate  as  estoppels,  a^id  it  was  error  to  leave  the 
question  of  the  cause  of  death  to  the  jury.  {Irving  v.  Eccelr 
sior^  eto.y  1  Bosw.  507 ;  Campbell  v.  Ins.  Co.y  10  Allen,  213; 
De  Grove  v.  Metropolitan  Ins.  Co.^  61  N.  T.  694 ;  Ins.  Co, 
v.  Ifewton,  22  Wall.  32.)  The  plaintiff  could  recover  under  the 
policy  only  its  net  present  value  if  the  death  of  the  insured 
was  caused  by  his  own  hand  or  act,  whatever  may  have  been 
his  intention  in  doing  that  act.  {International  L.  Ins,  <& 
Trust  Co.  V.  FrankHn  F.  Ins.  cfc  Trust  Co.,  66  N.  T.  119 ; 
De  Oogorza  v.  Knioherhocker  Life  Ins.  Cb.,  65  id.  241 ;  Oa;tes 
V.  McKee^  13  id.  234 ;  Baker  v.  Union  Mut.  L.  Ins.  Co.,  43 
id.  2S7  ;  Gaies  v.  McEee,  13  id.  235  ;  Bigelow  v.  Berkshire 
Z.  Ins.  Co.y  3  Otto,  286  ;  Borroda/iZe  v.  HunUVy  5  M.  &  G. 
668  ;  Breasted  v.  Farmer^  L.  &  T.  Co.,  4  Hill,  74 ;  Breasted 
V.  Ins.  Co.y  8  N.  Y.  305 ;  Van  ZamM  v.  Ins.  Co.y  55  id. 
169 ;  Weed  v.  Ins.  Co.y  70  id.  561 ;  Newton  v.  Ins.  Co.y  76 
id.  426 ;  Ins.  Co.  v.  Terry,  15  Wall.  680 ;  Barrodaile  v. 
Huntery  5  M.  &  G.  639 ;  Chapman  v.  RepviUo  L.  Ins.  Co.y 
3  Bigelow's  L.  Ins.  110 ;  Adkins  v.  Ins.  Co.y  9  Ins.  L.  J.  8, 
17;  Van  Zandt  v.  Ins.  Co.y  85  N.  T.  169,  176;  Jacobs  v. 
Ins.  Co.y  1  McArthur,  641 ;  LoAJorenoe  v.  Mut.  L.  Ins.  Co., 
9  Ins.  L.  J.  313.)  The  presumption  is,  in  the  absence  of 
evidence  to  the  contrary,  that  Penfold,  when  he  took  the 
fatal  dose,  intended  to  kill  himself.  (1  Greenl.  Ev.,  §  18, 
note  2  ;  Thomas  v.  PeopUy  67  N.  T.  218  ;  Stokes  v.  PeopUy 
53  id.  164;  Vm  PeU  v.  MoGranjOy  4  id.  110,  114;  Peo- 
ple V.  Orcutty  1  Park.  Or.  252.)  Death  from  taking  a  grossly 
excessive  and  fatal  dose  of  a  dangerous  medicine,  known  to  be 
such,  is  not  an  accident,  but  the  result  of  a  culpably  negligent 
act.  {Southard  v.  Railway  Pass.  Ins.  Co,y  34  Conn.  674; 
Bliss  on  life  Ins.,  §  396  ;  May  on  Insurance,  §  515  ;  Lawrence 
V.  Mut.  L.  Ins.  Co.y  9  Ins.  L.  J.  313 ;  Story  on  Equity  Juris- 
prudence, §  78;  Williard's  Eq.  Jur.  [Potter's  ed.]  51,  62; 
Sinclair  v.  Maritvms  Pass.y  3  Et.  478.)  The  proviso  in  ques- 
tion is  not  contrary  to  public  policy.  (  Vam,  Zamdi  v.  Life  Ins. 
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Co,,  66  K  T.  169,  176 ;  De  Gogorza  v.  life  Ins.  Co,,  66  id. 
232 ;  JSeg.  v.  Salmon  et  al.,  L.  R.,  6  Q.  B.  D.  79.) 

D.  H.  McMiUcm  for  respondent.  The  legal  presumption 
is,  that  the  death  of  the  assured  was  not  caused  by  a  suicidal  act, 
and  there  being  conflicting  testimony  as  to  the  cause  of  death, 
the  court  properly  refused  to  charge  the  jury  that  the  assured 
died  by  his  own  hand  or  act.  (JPhiUips  v.  Louisiana  Eq^,  Z. 
Itis,  Co.,  6  BigeloVs  L.  Ins.  166.)  It  cannot  be  presumed 
that,  if  the  assured  died  from  an  over-dose  of  medicine,  he  took 
it  with  the  intention  of  taking  his  own  life.  {Mallory  v.  The 
Traveler^  Ins.  Co.,  47  N.  T.  52 ;  Breasted  v.  The  Fa/rm&r^ 
Loam,  <Sk  Trust  Co.,  8  id.  299 ;  Jacobs  v.  National  Ins.  Co., 
1  McArthur,  632-641;  S.  C,  5  Bigelow's  L.  Ins.  42-60; 
Lawrence  v.  Mutual  L,  Ins.  Co.  [Appellate  Court  of  Illinois], 
9  Ins.  L.  J.  313.)  The  words  "shall  die  by  his  own  hand  or 
act  (voluntary  or  otherwise),"  as  words  of  forfeiture  in  the 
policy,  cannot,  in  the  connection  used,  be  construed  literally. 
{Cooper  V.  Mass.  Mvit.  L.  Ins.  Co.,  102  Mass.  227 ;  De  Gogorza 
v.  KnicTcerhocker  Life  Ins.  Co.,  66  N.  T.  232-240 ;  BigeUrw 
V.  Berkshire  Life  Ins.  {Jo.,  3  Otto,  286-8 ;  Breasted  v.  Far- 
mers^ L.  &  T.  Co.,  8  N.  T.  299 ;  Bliss  on  life  Insurance 
[1st  ed.],  360-362 ;  Eaetabrooh  v.  U.  M.  Life  Ins.  Co.,  64 
Me.  224;  Eoffnum  v.  ^tna  Fire  Ins.  Co.,  32  N.  T.  405; 
May  on  Life  Ins.,  §  307 ;  Knickerbocker  Co.  v.  Peters,  42  Md, 
414,  417-18;  Deam,  v.  Am.  Mut.  Life  Co.,  4  Allen,  96.) 
Such  a  provision  does  not  make  death  by  accident,  although 
literally  death  by  one's  own  hand,  work  a  forfeiture  of  the 
policy.  {Barrodaile  v.  Eunter,  16  M.  &  G.  639 ;  54  Me.  224 ; 
Fquitable  L.  Ins.  Co.  v.  PaMerson,  41  Ga.  338 ;  Jacobs  v. 
Nat.  Ins.  Co.,  1  McArthur,  632, 641 ;  S.  C,  5  Bigelow's  Life  & 
Accident  Ins.  42,  50 ;  Lawrence  v.  Mut.  L.  Ins  Co.,  9  Ins.  L. 
J.  313.)  Words  of  forfeiture  in  a  policy  of  insurance  are  to 
be  construed  against  the  underwriter;  especially  is  this  the 
rule  where  such  words  are  susceptible  of  different  construc- 
tions. {Haywa/rd  v.  North-western  Ins.  Co.,  19  Abb.  116 ; 
CaUvn,  V.  Springfield  Im.  Co.,  1  Sum.  434;    Weston  Ins.  Co. 
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V.  Oiippery  32  Penn.  St.  351 ;  Franklin  F.  Ins.  Co.  v.  Brook, 
57  id.  74;  Diad>erv.HomeL.  Ins.  Co.,  69  N.  Y.  256,  262-4; 
Camrpbdi  v.  N,  E.  L.  In».  Co.,  98  Mass.  291 ;  De  Oogorza  v, 
Knioh.  L.  Ins.  Co.,  65  K  T.  237-8;  Daniels  v.  IT.  R.  Ins. 
Co.,  12  Gush.  416,  424 ;  Hoffmom  v.  JEtna  Ins.  Co.,  32  N.  T. 
405,  413-414.) 

Rapallo,  J.  The  policy  contained  a  condition  that,  if  the 
person  whose  life  was  insured  should  "  die  by  his  own  hand 
or  act,  voluntary  or  otherwise,"  the  company  should  not  be 
liable,  etc. 

The  sole  defense  to  this  action  is  the  alleged  violation  of 
this  condition  and  the  ground  of  appeal  is  that  the  court  gave 
improper  instructions  to  the  jury  in  two  respects. 

First.  The  defendant  contends  that  the  evidence  shows  con- 
clusively that  the  deceased  came  to  his  death  by  taking  an 
over-dose  of  medicine  which  had  been  prescribed  for  him 
by  his  physician,  and  that  the  court,  therefore,  erred  in  leav- 
ing it  to  the  jury  as  an  open  question  to  say  whether  or  not 
the  death  arose  from  that  cause.  Secondly.  That  the  court 
again  erred  in  instructing  the  jury  that  in  order  to  sustain  the 
defense  they  must  find  that  the  deceased  took  the  over-dose 
for  the  purpose  of  destroying  his  life,  voluntarily,  knowingly 
and  intentionally,  it  being  conceded  that  there  wis  no  evidence 
of  any  insanity.  The  exceptions  to  these  two  portions  of  the 
charge  raise  the  only  questions  to  be  determined  on  this  ap- 
peal. 

As  to  the  first  point  there  is  not  much  diflSculty.  The  evi- 
dence strongly  tended  to  show  that  the  deceased  took  an  ex- 
cessive quantity  of  the  medicine,  and  that  his  death  was  attrib- 
ntable  to  that  cause;  but  there  was  no  direct  evidence  of 
either  of  those  facts. 

The  conclusions  in  respect  to  them  depended  upon  infer- 
ences, which  it  was  within  the  province  of  the  jury  to  draw. 
The  serious  question  in  the  case  is  that  which  arises  upon  the 
charge  that,  in  jbhe  conceded  absence  of  any  evidence  of  insan- 
ity, the  defendant  was  not  exempted  from  liability  unless  the 
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deceased  took  the  over-dose  for  the  purpose  of  destroying  his 
own  life,  knowingly,  voluntarily  and  intentionally. 

The  ordinary  clause  in  life  policies,  that  the  insurer  shall  not 
be  liable  in  case  the  person  whose  life  is  insured  shall  die  by 
his  own  hand  or  act,  has  been  repeatedly  the  subject  of  judi- 
cial construction  and  it  is  now  well  settled  that  it  is  not  to  be 
construed  as  comprehending  every  possible  case  in  which  Jife 
is  taken  *by  the  party's  act,  and  that  an  unintentional  or  acci- 
dental taking  of  one's  own  life  is  not  within  the 'meaning  of  the 
clause.  The  taking  of  one's  own  life,  not  accidentally,  but  un- 
der the  influence  of  insanity,  has  also  been  determined  not  to 
be  a  violation  of  the  condition,  but  there  has  been  difference 
of  opinion  as  to  the  degree  or  character  of  the  insanity  which 
exempts  from  the  operation  of  the  condition ;  some  authorities 
holding  that  it  must  be  such  a  degree  of  insanity  as  to  de- 
prive the  party  of  knowledge  of  the  nature  and  probable  con- 
sequences of  the  act  which  produced  the  death,  others  adopt- 
ing the  rule  of  the  criminal  law,  that  he  must  have  been  so  far 
deprived  of  his  reason  as  to  be  unconscious  of  the  moral 
obliquity  of  the  act,  and  later  cases  holding  that,  although  pos- 
sessed of  sufficient  reason  to  comprehend  the  consequences  of 
the  act  and  the  moral  wrong  which  it  involved,  yet  if  the 
patient  was  driven  to  it  by  an  insane  impulse,  produced  by 
disease,  which  disabled  him  from  controlling  his  own  actions, 
and  the  death  resulted  from  that  cause,  the  act  was  not  volun- 
tary and  the  condition  was  not  violated.  ( V<m  Zcmdt  v.  Ins. 
Co.,  55  N.  Y.  169  ;  Newtony.  Ins.  Co.,  76  id.  426.) 

The  question  in  all  cases  of  this  character  is  the  pi:oper  in- 
terpretation of  a  contract,  and  the  point  of  inquiry  is,  what  ob- 
ligations the  parties  must,  from  the  language  used,  with  rela- 
tion to  the  subject-matter  and  the  circumstances,  be  reasonably 
supposed  to  have  intended  to  assume.  The  clause  against  sui- 
cide is  clearly  intended  to  prote<?t  the  insurance  company 
against  the  fraudulent  act  of  the  insured  whereby  he  may,  even 
at  the  sacrifice  of  his  own  life,  secure  a  benefit  to  those  whom 
he  may  desire  to  favor,  at  the  expense  of  the  insurance  com- 
pany. But,  as  has  been  already  said,  it  has  been  held  from  the 
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earliest  day  that  a  suicide  committed  in  consequence  of  insan- 
ity was  not  within  the  meaning  of  the  condition,  although 
within  its  literal  terms.  The  decisions  establishing  this  doc- 
trine were  placed  upon  the  ground  that  the  death,  though  ap- 
parently caused  by  the  act  of  the  party,  was  not  so  caused  in  . 
contemplation  of  law,  because  his  mind  did  not  concur  in  the 
act,  his  mental  organs  having  been  so  diseased  as  to  cease  to 
control  his  actions,  or  to  guide  them  in  accordance  with  reason. 

At  a  later  day  in  the  history  of  life  insurance  some  com- 
panies, for  the  purpose  of  avoiding  the  diflSculties  involved  in 
the  inquiry  as  to  the  condition  of  the  mind  of  the  person  com- 
mitting self-destruction,  stipulated  for  exemption  from  liability 
in  all  cases  of  suicide,  whether  "  sane  or  insane."  Others 
adopted  the  words  "  voluntary  or  involuntary,"  others,  as  in 
the  present  case,  "  voluntary  or  otherwise." 

It  would  not  be  a  fair  interpretation  of  this  clause,  in  either 
of  the  forms  mentioned,  to  hold  it  to  cover  the  case  of  a  purely 
accidental  death  from  poison  occurring  to  a  sane  person, 
through  mistake  or  ignorance,  though  his  own  hand  might 
have  been  the  innocent  instrument  by  which  the  deadly  potion 
was  conveyed  to  his  lips.  Such  an  accident  cannot  be  pre- 
sumed to  have  entered  into  the  minds  of  the  contracting  par- 
ties, or  to  have  been  intended  to  be  stipulated  against.  The 
insurance  was  intended  to  cover  the  risk'  of  premature  death, 
which  might  result  from  any  of  the  casualties  to  which  human 
life  is  subject — self-destruction  being  excepted.  A  purely 
accidental  act,  committed  by  a  sane  person,  with  no  idea  of  in- 
juring himself,  cannot  be  regarded  as  an  act  of  self-destruction 
within  the  meaning  of  such  a  contract.  Suicide  is  the  act 
stipulated  against.  The  words  ^'  voluntary  or  otherwise  "  pre- 
clude the  pai*ties  claiming  under  the  policy,  if  the  act  was  one 
of  suicide,  from  setting  up  the  condition  of-  mind  of  the  party 
committing  it,  and  contending  that  it  was  an  involuntary  act  of 
suicide.  But  still  it  must  bo  a  suicide,  and  who  would  contend 
that  the  taking  of  poison  by  mistake,  or  any  other  act  which  a 
sane  person  might  innocently  commit,  though  it  should  result 
in  death,  was  what  is  ordinarily  understood  as  self-destruction 
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or  suicide  ?  It  is  unreasonable  to  suppose  that  one  effecting  an 
insurance  upon  his  life,  in  stipulating  against  death  by  his 
own  hand  or  act,  could  intend  to  embrace  such  a  casualty, 
or  that  the  insurance  company  could  &irly  expect  him  so  to 
understand. 

There  was  no  pretense  of  insanity  in  the  present  case.  The 
evidence  was  such  that  the  jury  could  reasonably  find  that  the 
deceased  considered  that  he  could  with  safety  take  the  medicine 
as  he  did,  and  that  he  took  it  with  the  intention  of  better  pre- 
paring himself  for  his  duties  on  the  next  day,  and  without  any 
intention  of  injury  to  himself.  In  fact,  it  is  difficult  to  find 
any  thing  in  the  case  to  lead  to  any  different  conclusion.  Still, 
the  judge  submitted  to  the  jury  the  question  whether  the  de- 
ceasctd  took  the  medicine  knowing  its  effect,  and  did  it  for  the 
purpose  of  destroying  his  own  life.  But^e  think  that  the 
judge  was  correct  in  further  charging  that  if  the  jury  found 
that  the  deceased  took  the  medicine  without  such  knowledge  or 
intent,  and  through  mistake  or  accident,  he  was  not  shown  to 
have  died  by  his  own  hand  or  act  within  the  meaning  of  the 
policy.  This  is  the  substance  of  the  proposition  excepted  to, 
and  we  are  of  opinion  that  no  error  was  committed. 

The  judgment  should  be  affirmed. 

All  concur,  except  Folgeb,  Ch.  J.,  absent. 

Judgment  affirmed. 


The  People,  ex  rel.  Abraham  Kobison  et  al..  Supervisors,  etc.. 
Appellants,  v.  The  Boabd  op  Supebvisors  op  the  County 
OP  OiwARio,  Respondent. 

The  provision  of  the  act  of  1878,  in  reference  to  the  equalization  of  taxes 
(§  1,  chap.  827,  Laws  of  1873,  amending  the  act  chap.  812,  Laws  of  1859), 
providing  that  an  appeal  made  bj  a  supervisor,  in  behalf  of  his  town, 
from  any  decision  of  the  board  of  supervisors  in  the  equalization  and  cor- 
rection of  assessment-roUs  should  be  null  and  void  in  case  the  determina- 
tion thereof  was  not  made  and  filed  with  the  clerk  of  the  board  before 
the  commencement  of  the  next  annual  session,  was  repealed  by  the  pro- 
vision of  the  act  of  1876  (§  8,  chap.  49,  Laws  of  1876),  declaring  that  the 
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State  assessors  shall  certify  their  determination  on  such  an  appeal  to  the 
board  of  saperrisors,  "  and  forward  the  same  by  mail,  within  ten  days 
thereafter,  to  the  clerk  of  said  board." 

Where,  therefore,  a  decision  was  certified  and  forwarded  by  mail  to  the 
board  within  ten  days  after  it  was  made  and  signed  by  the  State  assess- 
ors, but  not  until  after  the  commencement  of  the  next  annual  session,  and 
the  board  omitted  to  carry  the  decision  into  effect,  held,  that  a  mandamus 
would  lie  to  compel  the  execution  of  such  decision. 

Also  held,  that  the  fact  that  the  supervisors  of  several  towns  joined  as 
petitioners  for  the  writ  was  not  a  valid  objection. 

JS  te&ms  that  if  such  an  objection  is  good  at  any  time,  it  is  only  available  by 
motion  to  quash  the  writ ;  it  does  not  affect  the  merits,  and  when  the 
board  has  answered,  and  a  demurrer  to  the  answer  has  been  interposed, 
it  must  succeed,  if  at  all,  upon  the  facts  alleged  by  it. 

People  ex  rel,  Bobieon  v.  Board  of  Superviaora  (17  Hun,  601),  reversed. 

(Argued  AprU  22, 1881 ;  decided  May  81,  1881.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  entered 
upon  an  order  made  April  26,  1879,  reversing  a  judgment 
entered  upon  a  decision  of  the  court  at  Special  Term,  award- 
ing a  peremptory  mandamus.     (Reported  below,  17  Hun,  501.) 

The  petitioners  are  the  supervisors,  respectively,  of  the  towns 
of  Geneva,  Phelps  and  Seneca,  in  Ontario  county.  In  1876 
they  took  separate  appeals  to  the  State  assessors  from  the  deter- 
mination of  the  board  of  supervisors  of  that 'county,  in  the  equal- 
ization of  assessments  and  the  correction  of  the  assessment-rolls 
of  the  several  towns  therein.  The  appeals  were  heard  on  the 
29th  of  August,  1877,  and  submitted  for  decision  before  the  15th 
of  September  of  that  year.  The  decision  was  made,  and  signed 
by  the  State  assessors  on  the  1st  day  of  October,  1877,  and  by 
them  certified  and  forwarded  by  mail  to  the  clerk  of  the  board 
of  supervisors  within  ten  days  thereafter.  The  annual  session 
of  the  board  commenced  on  the  2d  day  of  October.  It  omitted 
to  carry  into  effect  the  decision  of  the  State  assessors,  and  on 
the  18th  of  October  adjourned  to  the  14th  of  November.  In 
the  meantime,  on  the  application  of  the  relators,  the  Special 
Term  granted  an  alternative  mandamus,  directing  the  board  of 
supervisors  to  assemble  and  carry  into  effect  the  decision  of 
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the  State  assessors,  or  show  canse  to  the  contrary,  on  the  last 
Monday  of  October,  1877.  At  that  time  it  made  a  retnm,  and 
therein  stated,  as  cause  or  reason  for  not  complying  with  the 
mandate  of  the  court :  let.  That  the  relators  and  the  claims  of 
the  several  towns  were  improperly  joined  therein ;  2d.  That 
the  decisions  of  the  State  assessors  w^ere  not  filed  with  the  clerk 
of  the  board  of  supervisors  on  or  before  the  commencement  of 
the  next  succeeding  annual  session  thereof  after  the  making 
and  hearing  of  the  appeals.  "  Wherefore,"  they  say,  "  the 
said  board  of  supervisors,  deeming  the  said  appeals  as  dismissed, 
refused  to  receive  the  said  determinations  of  said  State  assess- 
ors." The  relators  demurred  to  this  return  and  had  judgment 
that  a  peremptory  writ  issue. 

W.  F.  Cogswell  for  appellants.  The  court  erred  in  deciding 
that  the  determinations  of  the  State  assessors  became  null  and 
void,  because  the  same  were  not  filed  with  the  clerk  of  the 
board  of  supervisors  before  the  commencement  of  the  annual 
session.  It  was  suflSci^nt  that  such  determinations  were  for- 
warded by  mail  to  the  clerk  within  ten  days  after  they  were 
made.  (Laws  of  1859,  chap.  312,  §  13,  p.  705 ;  Laws  of 
1873,  chap.  327,  p.  464 ;  Laws  of  1874,  chap.  351 ;  Laws 
of  1876,  chap.  49;  NicJiols  v.  Squire^  5  Pick.  168;  Ba/rt" 
lett  V.  Kmg^  12  Mass.  537;  Morris  v.  Crockett^  3  How. 
[IT.  S.]  429 ;  Mongeon  v.  The  People,  55  N.  T.  613 ;  The 
People  V.  Eadley,  76  id.  337.)  The  writ  was  properly  issued 
upon  the  relation  of  the  supervisors  of  the  three  aggrieved 
towns.  {People  v.  Ealsey,  37  N.  T.  344 ;  People  v.  Super- 
visors qf8ulZiA)an  Co,,,  56  id.  249 ;  People  v.  CoUinSy  19  Wend. 
56 ;  Com/merdal  B<mk  of  ATbamy  v.  Canal  Commissioners, 
10  Wend. 25,  31;  Peoples.  McLea/n,  80  id.  254,  260.) 

H.L.  Comstoch  for  respondent.  The  State  assessors  lost 
their  jurisdiction  over  these  appeals  by  failing  to  decide  them 
and  to  cause  their  decisions  to  be  filed  with  the  clerk  of  the 
board  of  supervisors  on  or  before  the  commencement  of  the 
annual  meeting  of  that  board  in  the  year  1877.     (Laws  of 
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1869,  §  14,  chap.  312,  as  amended  by  chap.  327  of  the  Laws 
of  1873  ;  9  Edm.  Stat.  596 ;  Laws  of  1876,  chap.  49,  §  3 ;  3 
Edm.  Stat.  378,  §  13.)  The  act  of  1876  does  not  in  terms  re- 
peal section  14  of  the  act  of  1859,  as  amended  in  1873,  and 
it  is  the  duty  of  the  court  to  reconcile  the  two  statutes  if  pos- 
sible, by  giving  such  a  construction  to  the  later  statute  as  will 
make  it  harmonize  with  the  prior  one;  if  the  later  statute 
cannot  be  fully  reconciled  to  a  prior  one,  still  the  prior  statute 
will  be  left  to  operate  in  such  cases,  and  to  such  extent  as  will 
not  conflict  with  the  operation  of  the  subsequent  statute. 
(  Wallace  v.  Basaett^  41  Barb.  92 ;  WilUama  v.  Potter,  2  id. 
316  ;  Van  Benaselaer  v.  Snyder,  9  id.  302 ;  Brown  v.  Lease, 
5  Hill,  221 ;  Mongean  v.  The  People,  66  K  T.  313 ;  Smith  v. 
The  People,  47  id.  330;  BarUe  v.  Oilman,  18  id.  260; 
Water-  Works  Co.  v.  Burkhart,  41  Ind.  364 ;  Aneonia  Brass 
<b  Copper  Co.  v.  Lamp  Chimney  Co.,  53  N.  T.  123;  S.  C, 
on  error,  91  XJ.  S.  656  ;  Arthv/r  v.  Ecmer,  96  id.  137  ;  Wood 
V.  U.  8.,  16  Pet.  342 ;  School  Trustees  v.  Trenton,  30  N.  J. 
Law  &  Eq.  667 ;  State  v.  Seoerance,  55  Mo.  378.)  The  alter- 
native writ  is  bad  in  substance,  because  it  includes  three  cases, 
which  are  separate  and  distinct  and  have  no  connection  with  or 
dependence  upon  each  other.  (Tappan  on  Mand.  369 ;  Has- 
kins  V.  Supervisors,  51  Miss.  406  ;  Bex  v.  Mayor,  etc.,  Strange, 
578;  Bex  v.  Mayor,  etc.,  11  Mod.  382;  Ed  pa/rte  ScoU,  8 
Dowl.  Pr.  Cas.  328.) 

Danforth,  J,  The  object  of  the  relators  was  to  put  the 
respondent  in  motion,  and  so  enforce  the  performance  of  a 
public  duty.  It  was  not  one  of  individual  interest,  and  the 
right  of  prosecution,  therefore,  was  not  confined  to  a  single 
person.  Moreover,  the  objection  that  the  writ  includes  the 
grievance  of  three  separate  towns,  and  that  their  several  super- 
visors improperly  unite  in  the  complaint,  does  not  affect  the 
merits.  If  sustained,  it  would  only  lead  to  three  writs  directed 
to  the  same  end,  and,  if  good  at  any  time,  was  available  by 
motion  to  quash  the  writ ;  and  we  concur  with  the  General 
Term  in  the  conclusion  that,  having  submitted  to  answer,  the 
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respondent  must  succeed,  if ^t  all,  upon  the  facts  alleged  by  it. 
{Com.  Bcmh  of  Alhcmy  v.  Ccmal  Com^rSy  10  Wend.  27.) 

Second.  It  was  the  duty  of  the  respondent  to  receive  and  act 
upon  the  decisions  of  the  State  assessors,  although  they  were 
not  filed  before  the  commenqement  of  its  annual  session.  This 
question  was  presented  in  the  case  of  The  PeopUyexreL.  Sv/peT^ 
visorsy  V.  RaMey  (76  N.  Y.  337),  and  as  it  seemed  plain,  was 
shortly  answered  in  the  same  way.  We  are  now  asked  to 
reconsider  it ;  but,  notwithstanding  the  elaborate  argument  for 
the  respondent,  we  see  no  reason  to  doubt  the  correctness  of 
that  decision.  The  legislative  scheme  under  which  the  pro- 
ceeding of  the  relators  was  had  originated  in  chapter  312,  Laws 
of  1859.  By  that  act  (§  13)  an  appeal  to  the  comptroller  was 
given  to  any  supervisor,  in  behalf  of  his  town,  from  any  de- 
cision of  the  board  of  supervisors  in  the  equalization  and  cor- 
rection of  the  assessment-rolls ;  it  provided  a  method  of  pro- 
cedure, and,  without  directing  when  it  should  be  made  or  how 
certified  or  brought  to  the  attention  of  the  board  of  supervisors, 
gave  effect  to  the  decision  of  the  comptroller,  by  declaring 
that  any  deduction  should  be  credited  in  the  ^^  assessment  and 
collection  of  taxes  in  the  next  following  years."  In  1873  (Laws 
of  1873,  chap.  327)  it  was  provided  that  "  unless  his  determina- 
tion was  made  and  filed  with  the  clerk  of  the  board  of  super- 
visors on  or  before  the  commencement  of  its  next  succeeding 
annual  session,  the  appeal  should  be  null  and  void  and  be 
deemed  as  dismissed."  In  1874  (Laws  of  1874,  chap.  351)  the 
State  assessors  were  substituted  for  the  comptroller  as  the 
appellate  tribunal ;  and  in  1876  (Laws  of  1876,  chap.  49)  it  was 
made  their  duty  to  prescribe  forms  of  procedure  for  such 
appeals,  and  regulations  relating  thereto  and  to  the  hearing  and 
trial  thereof ;  to  appoint  a  time  and  place  of  hearing,  and  after 
notice  by  mail  to  the  supervisor  of  the  appealing  town,  proceed 
therewith  "  in  the  county  where  the  appeal  originated ;"  indi- 
cated the  nature  of  evidence  to  be  received  and  the  matters  to 
be  determined  by  them.  It  then  adds :  "  They  shall  certiiy 
their  determination  in  writing  to  said  board  of  supervisors,  and 
forward  the  same  by  mail  within  ten  days  thereafter  to  the 
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clerk  of  said  board,  directed  to  him  at  his  post-office  address.'^ 
These  provisions  apply  to  all  appeals  pending  and  undeter- 
mined at  the  time  of  the  passage  of  the  act,  and  all  laws  incon- 
sistent with  them  are  in  express  words  repealed.  It  does  not 
refer  in  terms  to  that  of  1873  («wpra),  but  its  title  has  relation 
to  it,  and  its  provisions,  with  those  of  the  act  of  1859  {8ypra\ 
completely  cover  the  subject.  The  mischief  to  be  corrected 
was  such  as  might  arise  from  the  errors  of  the  board  of  super- 
visors ;  the  mode  of  relief  is  by  appeal,  taken  by  the  super- 
visor of  the  aggrieved  town.  The  board  of  assessors  is  the 
appellate  tribunal,  and  its  decision  is  to  be  obeyed  by  the  board 
of  supervisors.  So  far  there  is  no  controversy  between  the 
parties,  and  the  remaining  question  is,  How,  by  whom  and 
when  shall  the  decision  be  communicated  to  the  board  of  super- 
visors, so  that  they  shall  be  made  subject  to  it  ?  and  as  to  tiiis, 
also,  the  statute  is,  I  think,  so  explicit  as  to  preclude  debate. 
It  is  to  be  given  by  the  State  assessors,  authenticated  by  their 
certificate,  and  mailed  by  them  to  the  clerk  of  the  board  of 
supervisors,  directed  to  him  at  his  post-office  address.  When  ? 
Within  ten  days  after  the  determination  is  made.  This  is  the 
answer  given  by  statute.  The  next  step  is  to  be  taken  by 
the  board  of  supervisors;  they  are  to  correct  the  errors  of 
which  they  have  been  convicted. 

The  construction  contended  for  by  the  respondent  would 
make  all  these ,  provisions  and  proceedings  depend  for  their 
efficacy  upon  compliance  with  the  terms  of  the  fourteenth 
section  of  the  act  of  1873,  and  introduce  them  as  qualifying 
and  controlling  words.  Although  the  appeal  may  be  taken  at 
any  time,  heard  when  the  assessors  direct,  the  hearing  ad- 
journed when  necessary,  determined  at  the  convenience  of  the 
assessors,  and  their  decision  obeyed,  yet,  says  the  respondent, 
this  is  with  9k proviso^  that  ^^  the  determination  is  in  fact  filed 
with  the  clerk  of  the  board  before  the  first  day  of  its  session." 
Let  us  recur  to  the  act  of  1873  {aupra)^  on  which  the  statement 
is  based.  Under  it  the  decision  made  by  the  assessors  is  to  be 
filed  with  the  clerk  of  the  board  of  supervisors.  But  by  whom  t 
The  statute  does  not  declare.     We  must,  therefore,  suppose 
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either  that  the  duty  is  imposed  upon  the  board  of  assessors,  or 
that  they  may  hand  the  decision  to  the  appealing  party,  whose 
interest  it  is  to  render  the  decision  effective,  and  for  that  pur- 
pose must  see  to  it  that  it  is  filed.  These  events  are  made 
impossible  by  the  act  of  1876  {sujpra).  So  far  as  the  assessors 
are  concerned,  their  connection  with  the  appeal  ends  when  they 
comply  with  the  imperative  command  of  the  statute  by  mailing 
the  decision.  They  must  forward  it  by  mail  to  the  clerk,  and 
the  postroffice  department  is  made  the  agent  for  that  purpose. 
They  cannot  deliver  it  to  the  successful  supervisor ;  it  must  go 
to  the  post-office.  They  are  not  to  file  it  themselves,  but  are 
to  forward  it  by  mail.  Again,  the  time  prescribed  by  the  statute 
is  different.  By  the  act  of  1873,  the  decision  must  leave  the 
assessors'  hands  in  such  season  that  it  may  be  filed  "  on  or  before 
the  commencement  of  the  session  of  the  board  of  supervisors." 
By  the  act  of  1876,  they  may  retain  it  for  ten  days  after  it  is 
made ;  and  it  may  not  be  made  until  after  the  commencement 
of  the  session.  Is  it  not  obvious,  then,  that,  in  respect  to  all 
points  covered  by  section  14  of  the  act  of  1873  (wpra),  the 
provisions  of  that  of  1876  are  inconsistent  and  repugnant  ? 
Indeed  the  conflicting  claims  of  the  parties  in  this  case  present 
a  clear  argument  in  favor  of  the  appellants.  Both  agree  that 
a  determination  has  been  made,  and  are  bound  to  admit  that 
if  executed  it  will  remedy  injustice ,  but  the  respondent  says 
it  is  of  no  force  because  it  was  not  filed  before  the  first  day  of 
the  session  of  the  board.  In  reply  the  appellants  say  it  was 
mailed  within  ten  days  after  it  was  made,  and  each  disputant 
cites  a  statute  sustaining  his  assertion.  IS'ow,  if  the  last  statute 
gives  a  complete  rule  on  the  subject,  it  carries  with  it  a  repeal 
of  the  other,  not  only  by  implication,  because  it  is  inconsistent, 
but  for  that  reason  it  is  also  within  the  repealing  clause.  Any 
other  conclusion  renders  the  act  of  1876  (supra)  inoperative, 
and  the  co-existence  of  section  14  of  the  act  of  1873  would  in 
many  cases  (and  this  is  one)  be  destructive  of  the  object  for 
wliich  the  scheme  of  review  was  created.  The  object  is  the 
correction  of  errors  and  the  prevention  of  injustice,  and  no 
reason  is  perceived  why  this  should  not  be  effected  at  any  time 
SiCKELS— Vol.  XL.        42 
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while  the  matter  is  in  the  power  of  the  board  of  supervisors. 
But  it  is  enough  for  our  present  purpose  to  say  that  the  incon- 
sistency between  the  two  acts  is  so  great  that  they  cannot  both 
be  obeyed,  and  the  earlier  must  be  deemed  abrogated.  Indeed 
it  comes  directly  within  every  branch  of  the  rule  laid  down  in 
Foster^  8  Gase^  Coke's  Rep. ,  pt.  XI,*56  b,  for  the  last  is  "contrary 
to  it  in  quality,  in  matter,  and  in  respect  to  the  form  pre- 
scribed ;"  and  the  cases  cited  by  the  respondent  tend  to  no 
other  result. 

No  other  point  is  presented  by  the  return  or  the  demurrer. 
The  question,  therefore,  whether  the  costs  of  the  appeals  were 
properly  disposed  of  by  the  State  assessors  is  not  before  ns. 

The  judgment  of  the  General  Term  should  be  reversed  and 
that  of  the  Special  Term  affirmed,  with  costs. 

All  concur,  except  Folgeb,  Ch.  J.,  taking  no  part'. 

Judgment  accordingly. 


James  Pcbssell,  Appellant,  v.  The  Mayor,  Aldermen  and 
G>MMONALTY  OF  THE  CnT  OF  New  Yobk,  Respondent. 

Plaintiff  paid  an  assesBment  for  a  local  improYement  upon  premises  in  the 
city  of  New  York  in  which  he  held  a  valuable  leasehold  interest ;  he  was 
bound,  bj  a  covenant  in  his  lease,  to  pay  all  assessments.  The  proceed, 
ings  in  laying  the  assessment  were  regular  upon  their  face.  It  was  sub- 
sequently set  aside,  upon  application  of  the  landlord,  which  was  pend- 
ing when  payment  was  so  made.  In  an  action  to  recover  back  the  money 
so  paid,  held,  that  plaintiff  was  entitled  to  avail  himself  of  the  decision 
BO  obtained,  and  that  defendant  was  liable. 

It  seems  that  if  payment  had  been  made  before  any  proceedings  had  been 
instituted  to  vacate  the  assessment  the  case  could  not  have  arisen,  as  no 
such  proceedings  can  be  maintained  after  payment. 

It  seems,  also,  that  the  right  of  restitution  only  extends  to  the  parties  by 
whom  or  in  whose  behalf  the  proceedings  to  vacate  were  instituted ;  one 
property-owner  cannot  avail  himself  of  proceedings  instituted  by  another 
whose  property  is  affected  by  the  same  assessment. 

Purssell  V.  Mayor,  etc.  (11  J.  &  8.  348),  reversed. 

(Argued  April  26,  1881 ;  decided  ^ay  31. 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
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made  February  4,  1878,  affirming  a  judgment  in  favor  of  de- 
fendant, entered  upon  a  decision  of  the  court  on  trial  witiiout 
a  jury.    (Eeported  below,  11  J.  &  S.  348.) 

This  action  was  brought  to  recover  back  moneys  paid  on  an  as- 
sessment for  a  local  improvement  upon  premises  leased  to  plaint- 
iff. By  a  covenant  in  plaintiff's  lease,  he  was  bound  to 
pay  all  assessments  upon  the  property.  Plaintiff  paid  the  as- 
sessment May  10,  1873  ;  prior  to  that  his  landlord  had  insti- 
tuted proceedings  to  vacate  the  assessment,  and  it  was  set  aside 
May  19,  1873.  The  assessment  proceedings  were  regular  upon 
their  face. 

Wmiam  Henry  Amoux  for  appellant.  Plaintiff  having 
paid  the  assessment,  supposing  that  the  city  had  an  enforce- 
able lien,  on  that  lien  being  vacated,  had  a  right  to  have  his 
money  refunded.  {Peyser  v.  Mayor^  etc,y  70  N.  Y.  497 ;  JBk. 
of  Commonwealth  v.  May'or^  etc,^  43  id.  184.)  Any  party 
whose  estate  is  affected  by  an  assessment,  or  who  is  liable  to 
pay  it,  is  an  aggrieved  party  in  case  the  assessment  is  illegal, 
and  has  the  same  rights  in  regard  to  it  as  the  owner  of  the  fee 
has.  {In  re  PhiUipa^  60  N.  Y.  16 ;  In  re  Burke,  62  id.  224 ; 
In  re  Walter,  75  id.  354.)  The  covenant  on  the  part  of  the 
tenant  to  pay  the  assessments  made  the  relation  between  plaint- 
iff and  his  landlords  that  of  principal  and  surety.  He  stood 
in  the  same  position  in  regard  to  the  assessment  that  an  owner 
does  after  he  has  sold  property  with  covenant  against  incum- 
brances with  an  assessment  standing  against  it.  {In  re 
PhiUvpa,  60  N.  Y.  16;  Comsiock  v.  Drohan,  71  id.  9; 
HdUey  v.  Reed,  9  Paige,  446 ;  Ma/rsh  v.  Pike,  10  id.  595 ; 
Ferris  v.  Crawford,  2  D^n.  695 ;  Cornell  v.  Prescott,  2 
Barb.  16 ;  Eusaell  v.  Pistor,  7  N.  Y.  171 ;  CaVoo  v.  Dames, 
73  id.  211 ;  Paine  v.  JoTies,  76  id.  274.)  The  city,  although 
not  a  party  to  that  covenant  in  terms,  has  such  a  beneficial  in- 
terest therein  that  it  can  enforce  the  same  directly  between 
itself  and  the  plaintiff.  {Ha/rley  v.  CleoeUmd,  4  Cow.  432 ; 
Zaiorenoe  v.  Fox,  20  N.  Y.  268 ;  Thorp  v.  Keokuk  Coal  Co., 
48  id.  253,  257;  JBurr  v.  Beers,  24  id.  178,  180 ;  aaJUn  v. 
Ostrom,  54  id.  581,  584;    Secor  v.  Law,  3  Tr.  App.  328; 
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MaUoryy.  OUleU^  21  N.  Y.  412,  420;  Becker  y.  Torrancej 
31  id.  631,  643  ;  Dmgddein  v.  TUrd  Ave.  H.  B.  Co.,  37  id. 
575,  577 ;  Eelly  v.  HobertSy^O  id.  432,  438 ;  Hicard  v.  San- 
dersorij  41  id.  179,  181 ;  Barker  v.  Bradley^  42  id.  316,  319.) 

D,  J,  Dean  for  respondent.  Money  voluntarily  paid  with- 
out mistake  of  fact,  duress,  compulsion  or  fraud,  cannot  be  re- 
covered back  upon  the  ground  that  the  party  was  under  no 
legal  obligation  to  pay  it.  {Fleetwood  v.  The  Mayor^  2 
Sandf.  475 ;  Forrest  v.  The  Mayor ^  13  Abb.  350 ;  Mowatt 
V.  Wright^  1  Wend.  356 ;  Sprague  v.  BirdsaU,  2  Cow.  419 ; 
Clark  V.  Dutcher^  9  id.  674 ;  Swp^vra  of  Onondaga  v.  BriggSj 
2  Denio,  26 ;  Sandf  ord  v.  The  Mayor y  33  Barb.  147 ;  Camr 
mercial  Bk.  v.  Rochester ^  42  Barb.  488;  Trinity  Church 
V.  The  Mayor,  18  How.  Pr.  138  \  N.  Y.  &  Harlem  R.  R. 
Co.  V.  Marsh,  2  Kern.  308 ;  Swift  v.  Poughkeepsie,  37  N. 
Y.  511 ;  Brisbane  V.  *  Dacres,  5  Taunt.  143  ;  Robinson  v. 
Charleston,  2  Richardson,  317;  SiUima/n  v.  Wing,  7  Hill 
159.)  The  assertion  of  an  apparent  lien  upon  real  estate,  by  the 
record  of  an  assessment,  void  or  voidable,  which  is  productive 
of  inconvenience  to  the  owner  of  the  property  assessed,  is  not 
legal  coercion  of  payment  thereof.  {Fleet/voood  v.  The  Mayor, 
2  Sandf.  478 ;  Wilson  v.  The  Mayt/r,  1  Abb.  4:',  Lot  y.  Swe- 
zey,  29  Barb.  92;  Forrest  v.  The  Mayor,  13  Abb.  Pr.  352; 
Commercial  Bk.  v.  City  of  Rochester,  41  N.  Y.  342  ;  42  Barb. 
499  \  JSr.  Y.  (&  Harlem  R.  R.  Co.  v.  March,  2  Kern.  308 ; 
Dewey  v.  Sup^vrs  of  Niagara,  2  How.  394 ;  Newman  v. 
Sup^wrs  of  Livingston,  45  N.  Y.  675 ;  Nal.  Bk.  of  Chemwng 
V.  Elmira,  33  id.  49  ;  Lyon  v.  Richmond,  2  Johns.  Ch.  31  ; 
Clarke  v.  Dutcher,  9  Cow.  674.)  The  process  of  enforcement 
of  the  assessment  by  sale  of  the  assessed  premises  is  not  legal 
compulsion  to  pay,  because  the  means  of  resistance  to  such  sale 
are  effectual  at  law.  {Forrest  v.  The  Mayor,  13  Abb.  352 ; 
Lennon  v.  The  Mayor,  65  N.  Y.  366.) 

Bapallo,  J.  We  are  of  opinion  that  this  case  falls  within 
the  principle  of  Peyser  v.  Tlie  Mayor,  etc.  (70  N.  Y.  497). 
In  that  case  the  plaintiff,  after  having  paid  an  assessment. 
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which  was  an  apparent  lien  upon  his  property,  obtained  an  ad- 
judication vacating  and  setting  aside  the  assessment,  and  this 
court  decided  that  he  was  entitled  to  a  return  of  the  money 
paid,  and  could  maintain  an  action  against  the  city  therefor. 
The  case  was  held  to  bo  analogous  to  that  of  one  who,  after 
judgment  against  him,-  pays  the  judgment,  and  subsequently 
obtains  a  reversal  of  it  on  appeal.  He  becomes  in  such  case 
entitled  to  restitution  of  what  he  has  paid.  In  the  present  case 
the  plaintiff  was  not  the  party  assessed,  nor  was  he  the  peti- 
tioner in  the  proceedings  to  vacate  the  assessment ;  but  he  had 
a  valuable  leasehold  interest  in  the  property,  upon  which  the 
assessment  was  an  apparent  lien,  and  he  was  also  bound  by  the 
covenants  in  his  lease  to  pay  all  assessments.  He  was,  there- 
fore, the  real  party  in  interest  in  the  proceedings  instituted  by 
his  landlord  to  vacate  the  assessment.  He  might  have  insti- 
tuted them  himself,  and  was,  we  think,  entitled  to  avail  himself 
of  the  favorable  result  obtained  by  his  landlord.  Under  the 
decision  in  the  Peyser  Casey  if  the  payment  in  question  had  been 
made  by  the  landlord,  during  the  pendency  of  the  proceedings, 
he  would  have  been  entitled  to  recover  it  back,  and  we  see  no 
reason  why  the  plaintiff  should  not  have  the  same  right.  He 
was  not  a  mere  volunteer,  but  was  the  party  ultimately  respon- 
sible in  'case  the  validity  of  the  assessment  was  sustained,  and 
so  long  as  it  remained  as  an  apparent  lien  upon  the  property, 
he  was  disabled  from  disposing  of  his  interest  therein.  The 
payment  was  not  recoverable  on  the  ground  that  it  was  made 
under  duress,  in  fact,  but  it  was  made  upon  an  apparent  lien, 
which  was  in  the  Peyser  Case  held  to  be  in  the  nature  of  a 
judgment,  and  on  the  reversal  of  that  judgment  by  competent 
authority,  the  city  became  bound  to  restore  what  it  had  re- 
ceived under  it  from  the  party  in  whose  interest  the  reversal 
was  obtained,  and  it  is  nolv  a  case  for  the  application  of  the  doc- 
trine of  voluntary  payments.  If  the  payment  had  been  made 
before  any  proceedings  had  been  instituted  to  vacate  the  as- 
sessment, the  case  could  not  have  arisen,  for,  as  we  have  held, 
such  proceedings  cannot  be  instituted  after  payment,  but  no 
harm  or  in'justice  can  be  done  by  holding  that  if,  pending  the 
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proceedings,  the  payment  is  made,  it  is  received  by  the  city 
subject  to  their  final  result,  and  must  be  restored  if  the  assess- 
ment is  finally  vacated  in  those  proceedings.  Of  course,  this 
right  of  restitution  would  not  extend  to  any  but  the  parties  by 
whom  or  in  whose  behalf  the  proceedings  were  instituted,  and 
one  property-owner  could  not  avail  himself  of  proceedings  in- 
stituted by  the  owner  of  other  property  affected  by  the  same 
assessment.  But  where,  as  in  the  present  case,  the  proceedings 
are  instituted  by  the  owner  of  the  fee,  we  think  it  should  inure 
to  the  benefit  of  those  holding  under  him,  and  who  are  ulti- 
mately liable  for  the  assessment  if  sustained. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

AH  concur,  except  Milleb,  J.,  dissenting ;  Folgek,  Ch.  J., 
absent. 

Judgment  reversed. 


BuEB  B.  Andbews,  Kespondent,  v.  The  -^tna  Life  Insub- 
ANCE  Company,  Appellant. 

A  party  setting  ap  an  equitable  estoppel  is  himself  boond  to  the  exercise 
of  good  faith  and  mast  show  that  he  acted  promptly,  infloTenced  by  a  be- 
lief in  the  truth  of  the  matter  represented  and  will  be  prejudiced  if  the 
representations  are  allowed  to  be  disputed.  The  act  must  be  the  imme- 
diate or  proximate  result  of  the  representation,  as,  unless  induced  by  be- 
lief therein  to  alter  his  position,  the  opposite  party  cannot  be  concluded 
from  averring  a  different  state  of  afikirs. 

The  first  act,  after  hearing  the  words  or  witnessing  the  conduct  upon  which 
the  alleged  estoppel  is  founded,  is  the  test  of  the  party's  belief,  in  the 
truth  of  the  representation;  and  where  the  act  evinces  a  disbelief,  no  es- 
toppel can  thereafter  be  claimed . 

In  an  action  brought  to  recover  back  premiums  paid  by  plaintiff  to  de- 
fendant upon  certain  policies  of  insurance  issued  by  the  latter,  the  com- 
plaint alleged  in  substance  that  the  policies  were  delivered  in  pursuance 
of  a  verbal  agreement  that  they  were  to  be  non-forfeiting  policies,  and 
that  each  contained  a  provision  that  after  three  payments  the  policy 
would  be  good  for  its  equitable  value;  that  after  pa3rment  of  premiums 
for  ten  years,  he  concluded  to  avail  himself  of  this  clause,  and  on  refusal 
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of  defendant  to  allow  and  pajr  the  equitable  value  of  the  policies,  brought 
suit  to  recover  the  same;  that  defendant  notified  plaintiff  and  set  up  in  its 
answer  in  said  action  that  said  clause  was  inserted  in  the  poJicies  without 
authority  and  without  its  consent,  whereupon,  plaintiff  discontinued  the 
action.  Defendant's  answer  in  this  action  admitted  its  liabilltj  on  the 
policies  as  written  and  averred  its  willingness  to  perform.  It  appeared 
npon  the  trial  that  plaintiff,  soon  after  the  commencement  of  the  former 
suit,  received  a  letter  from  defendant's  secretary  claiming  that  said  clause 
was  inserted  without  authority,  but  alleging  that  the  company  was  will- 
ing to  perform  it,  and  requesting  plaintiff  to  ad  vise  the  company  within  a 
few  days  of  his  conclusion,  so  that  if  the  suit  was  continued  it  might 
make  arrangements  for  defense.  Plaintiff  did  not  comply  with  the  re- 
quest and  the  answer  was  served.  This  averred  that  the  clause  was 
unauthorized,  but  denied  that  defendant  had  refused  to  pay  the  equit- 
able value  and  alleged  that  it  had  offered  to  perform.  The  cause  was 
noticed  by  plaintiff  for  trial  and  he  required  as  a  condition  of  putting  the 
case  over  the  term  that  defendant  should  pay  term  costs,  which  it  did, 
and  thereafter  the  suit  was  discontinued.  Evidence  was  also  given  to 
the  effect  that  the  clause  was  properly  inserted  in  the  policies,  but  the 
court  denied  defendant's  request  so  to  find  upon  the  ground  that  "de- 
fendant was  estopped  from  so  proving."  Held,  error;  that  there  was  no 
proof  that  an  estoppel  at  any  time  existed,  but  if  so,  the  estoppel  was 
waived;  that  plaintiff  could  not  be  permitted  to  go  on  disputing  the  truth 
of  the  assertions  upon  which  the  alleged  estoppel  is  based,  in  no  man- 
ner influenced  thereby,  until  after  payment  of  costs  and  then  claim  the 
estoppeL 

(Argued  April  29, 1881;  decided  May  81, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  6,  1879,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  court  on  trial  without  a  jury. 
(Reported  below,  18  Hun,  163.) 

This  action  was  brought  to  recover  back  moneys  paid  by 
plaintiff  to  defendant  as  premiums  upon  four  policies  of  in- 
surance issued  by  defendant  upon  the  life  of  plaintiff. 

The  complaint  alleged  in  substance  that  plaintiff  made  a 
verbal  agreement  with  defendant's  agent  for  non-forfeiting 
policies ;  that  said  agent  under  that  agreement,  delivered  the 
policies  in  question,  which  purported  to  have  been  issued  by 
defendant.  Three  of  them  contained  this  clause :  "  It  is  agreed 
that  this  policy  shall  be  good  after  three  payments  for  its 
equitable  value."  In  the  other,  the  clause  was  worded  thus : 


V-* 
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*"  It  is  agreed  that  this  policy  shall  be  good  at  any  time  after 
three  payments,  for  its  equitable  value."  That  in  pursuance  of 
the  agreement  and  supposing  that  the  policies  were  the  duly 
authorized  contracts  of  the  company,  plaintiff  accepted  the 
same  and  paid  half  the  premiums  required  in  each  for  ten 
years,  giving  notes  for  the  residue;  that  thereafter,  having  con- 
cluded not  to  make  further  payments,  he  demanded  the  equit- 
able value  of  said  policies,  which  defendant  refused  to  pay  or 
allow,  further  than  to  surrender  the  notes  ;  that  plaintiff 
thereupon  commenced  an  action  for  the  recovery  of  such  equit- 
able value  and  thereafter  was  notiiSed  by  defendant  that  said 
clauses  in  the  policies  were  inserted  without  the  authority  or 
assent  of  the  defendant,  and  this  was  also  alleged  in  its  answer 
in  that  action,  whereupon  the  plaintiff  discontinued  the  action. 
Defendant's  answer  admitted  the  receipt  of  the  policies  by 
plaintiff  containing  the  clauses  quoted,  alleged  that  they  were 
interlined  and  defendant  has  no  recollection  of  authorizing  it, 
but  that  defendant  "at  all  times  has  held  and  holds  itself  ready 
to  make  good  and  fulfill  all  its  obligations  upon  the  assumption 
that  said  clause  *  *  *  constituted  a  part  of  the  contract." 
The  further  facts  appear  suflBiciently  in  the  opinion. 

Isaac  S.  JPfewton  for  appellant.  The  facts  do  not  warrant  a 
'  finding  that  there  is  an  estoppel  in  pats.  {Bennett  v.  Jvdson^ 
21  K  Y.  239 ;  51  id.  27 ;  Frost  v.  Inmram^  Co.,  5  Denio, 
154 ;  Parsons'  Mercantile  Law,  127 ;  1  Cow.  Treat.  [2d  ed.]  76 ; 
Precious  Y.  Abel,  1  Esp.  350 ;  Bolton  v.  HiUersdeny  1  Ld.  Baym. 
224  ;  9  Hun,  646 ;  Carroll  v.  Ins.  Co.,  38  Barb.  402 ;  Herman 
on  Estoppel,  471,  511,  516,  522-523 ;  22  N.T.  258 ;  34  id.  30 ;  4 
McLean,  325  ;  5  Bigelow's  Ins.  R.  114,  267 ;  Ciirrier  v.  Ind. 
Co,,  15  Bigelow,  256 ;  8.  C,  53  N.  H.  538;  Toung  v.  Ins. 
Co.^  4  Bigelow,  1 ;  Fahrenkreg  v.  Ins,  Co.,  id.  42 ;  Bh.  of 
Beloit  V.  Beale^  34  N.  T.  473 ;  Herman  on  Estoppel,  470, 
471 ;  Cobh  v.  Daws,  10  N.  T.  345.)  Where  the  truth  appears 
upon  the  face  of  an  instrument,  there  can  be  no  estoppel. 
(Herman's  Law  of  Estoppel,  240 ;  Wa/rren  v.  Zeland,  2 
Barb.  614 ;   Sincladr  v.  Jackionj  8  Cow.  586 ;  Oomyn's.  Dig., 
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Estoppel.  E.  2;  Wheeloch  v.  Henshawy  36  Mass.  345; 
Carpenter  v.  Tkompwriy  3  N.  H.  204 ;  Herman,  241 ;  Fa/rgeter 
V.  Harris^  70  Barb.  238.)  Estoppels  are  not  favored,  they 
are  not  to  be  used  as  a  sword.  (JPiereporU  v.  Bama/rd^  5  Barb. 
364 ;  Kog.  on  Estoppel,  603 ;  Bueh  v.  Gritchfidd,  6  Ohio,  109 ; 
Wharton,  §  1077;  Herman,  664;  HaU  v.  Clagett,  2  Md. 
Ch.  153  ;  Philpot  V.  EUioU,  4  id.  273;  Herman,  335,  338, 
346.)  The  burden  is  on  plaintiff  to  show  that  the  first  action 
was  withdrawn  because  of  the  averments  of  the  answer.  {Mai- 
loney  v.  Eorom^  49  N.  Y.  Ill ;  Lawrence  v.  Broum^  5  id.  394 ; 
DezeU  v.  OdeU,  3  Hill,  221 ;  Bigelow  on  Estoppel,  480  ;  JeweU 
V.  MiOer,  10  N.  Y.402;  4  Herman,  466-7 ;  Fitts  v.  Crook, 

5  Cnsh.  56^.)  The  answer  and  statements  in  the  letters  were 
made  in  the  utmost  good  faith.  Such  a  statement  is  not  conclu- 
sive as  an  estoppel.  {McEenzie  v.  Steele,  18  O.  S.  38;  BiUing^e 
Appeal,  17  Penn.  St.  216 ;  DiUer  v.  Drvhacker,  62  id.  498 ; 
EldredY.  Eadetea  AdnCrs,  33  id.  307 ;  Wharton's  Evidence, 
§  1145,  note  a;  Payne  v.  Bumham,  62  N.  T.  73 ;  Bum- 
ham  V.  Brennen,  10  J.  &  8.  49.)  It  must  be  willfully  false  to 
estop.  {Lefever  v.  Lefever,  30  N.  Y.  27 ;  Herman,  665 ;  Mo- 
Kennehan  v.  Cramford,  59  Penn.  St.  390 ;  Spencer  v.  Carr, 
46  N.  Y.  406 ;  Wharton,  §  1143,  note  3 ;  Freemcm  v.  Clarke,  2 
Exch.  663 ;  Ora/nt  v.  Virginia  Coal  <&  Iron  Co.,  3  Otto,  336, 
836 ;  McK&mie  v.  Steele,  18  Ohio,  42 ;  Ifye  v.  Denny,  id.  264.) 
There  can  be  no  estoppel  by  a  simple  withdrawal  of  the  action. 
{McMaster  v.  Ins.  Co.,  56  N.  Y.  222 ;  NeiU  v.  Ins.  Co.,  10  J. 

6  8.  269;  Cummmgs  v.  Ina.  Co.,  67  N.  Y.  260,  264;  Pa/r- 
melee  v.  Ina  Co.,  54  id.  193 ;  La  Fa/rge  v.  Herter,  4  Barb.  346, 
363.)  An  averment  in  a  pleading  is  never  an  estoppel.  (Rey- 
ndda  v.  Gardner,  66  Barb.  313,  314 ;  Maaon  v.  Alaton,  9  N. 
Y.  28 ;  Wharton's  Ev.,  §§  838,  839,  1110,  1119,  and  notes.) 
There  could  be  no  estoppel,  for  the  plaintiflPs  complaint  in  the 
first  action  did  not  state  a  cause  of  action.  {Brewster  v.  Si- 
lence, 2  N.  Y.  19,  41 ;  Ins.  Co.  v.  Baker,  7  Ins.  L.  J.  231 ; 
RuaaeU  v.  OUmore,  64  HI.  148 ;  TiUon  v.  Ifelaon,  27  Barb. 
595,  600 ;  Worden  v.  Ina.  Co.,  89  Super.  Ot.  817 ;  LU^  v.  Ina 
Co.,  5  Bigelow,  187 ;  Ohde  v.  /tw.  Co.,  id.  145 ;  HuU  v.  Ina. 
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Co.,  id.  656 ;  8.  (7.,  89  Wis.  397;  WmhaSbcmgh  v.  Enaiken,  36 
Penn.  St.  518.)  The  policies  had  become  void  by  reason  of  fail- 
ure to  pay  premium  notes.  {Thompson  v.  Ins.  Co.,  5  Bige- 
low,  8 ;  R(Bhner  v.  Ins.  Co.,  4  Daly,  512 ;  Baker  v.  Ins.  Co., 
43  N.  T.  283 ;  Moses  v.  Ins.  Co.,  50  Ga.  196 ;  8.  C,  5  Big. 
61;  Rdbffrt  v.  Ins.  Co.,  2  Disney,  106;  U  Vt.4:81;  8.  01, 
8  Bing,  777;  Andrews  v.  Ins.  Co.,  6  Big.  627;  Russum  v. 
Ins.  Co.,  id.  243  ;  3  Cent.  L.  J.  275,  354.)  Estoppel  never  in- 
creases the  plaintiff's  demands.  Under  his  first  action,  if  he 
were  entitled  to  cash  he  could  only  have  $119.50  for  each 
policy,    (Ins.  Co.  v.  Baker,  7  Ins.  L.  J.  271.) 

B.  A.  8tanton  for  respondent.  Defendant  vms  estopped 
from  defending  this  action  by  asserting  that  its  repeated  asser- 
tions and  answers  were  false  in  fact.  {Finnegan  v.  Ca/rraher, 
47  N.  Y.  493 ;  Aheel  v.  Yan  Oelder,  86  id.  514 ;  Trustees  of 
the  Presbyteriam,  Congregation  v.  WUUa/ms,  9  Wend.  147; 
EaU  V.  White,  3  C.  &  P.  136 ;  Frost  v.  The  8aratoga  Mut. 
Ins.  Co.,  6  Denio,  157 ;  Coke's  Lit.  352  A  ;  Pichard  v.  8ears- 
6  A.  &  E.  469  ;  M^iUer  v.  Pondir,  55  N.  Y.  334 ;  C(mtinm, 
tdL  Nat.  Bk.  v.  Nat.  Bk.  of  Corn.,  50  id.  575 ;  Brad/ner  v. 
Howard,  75  id.  417 ;  Qlacken  v.  Zeller,  52  Barb.  152 ;  Lamr 
hertson  v.  Van  Buskirk,  4  Hun,  628  ;  Ohio  <&  M.  B.  B.  Co. 
V.  McCarthy,  6  Otto,  258 )  If  a  person  acting  under  a  mis- 
take do  acts  which  mislead  the  other  party,  he  is  equally  es- 
topped as  though  he  were  not  acting  under  a  mistake.  (Confl 
Nat.  Bk.  V.  Nat.  Bk.  of  Com.,  50  N.  Y.  575  ;  Bladrv.  Wait, 
69  id.  113  ;  Manufactwrers  <&  Traders*  Bk.  v.  Hazard,  30  id. 
230 ;  Voorhees  v.  Olmstead,  3  Hun,  745.)  The  non-forfeiture 
clause  in  the  policies,  being  unauthorized  by  the  company,  and 
the  plaintiff  accepting  them  on  the  supposition  that  they  were 
authorized,  and  were  the  contracts  of  the  company,  the  minds 
of  the  parties  never  met,  and  no  contract  was  in  fact  made. 
(1  Parsons  on  Contracts,  book  2,  chap.  2,  §  1 ;  BaHow  v.Soott, 
24  N.  Y.  40.)  The  defendants  being  bound  by  the  theory 
upon  which  they  have  induced  the  plaintiff  to  act,  to  wit : 
that  the  policies  were  never  authorized  by  the  company,  they 
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are  now  bound  to  restore  the  consideration  received  by  them. 
( WkUe  V.  CorUinental  Nab.  Bh.y  64  N.  Y.  319 ;  Day  v.  N.  Y. 
a  B.  B.  Co.,  61  id.  591 ;  Ehen  v.  LarHlard,  19  id.  302 ;  Ulr 
ter  V.  Stefwart,  30  Barb.  20  ;  DeLavigne  v.  UryUed  Ina,  Co.,  1 
Johns.  Cas.  310 ;  Mwrray  v.  United  Ins.  Co.,  2  id.  171.)  As 
a  general  role  the  estoppel  created  by  a  false  representation 
acted  upon  is  commensurate  with  the  thing  represented,  and 
operates  to  put  the  party  entitled  to  the  benefit  of  an  estoppel 
in  the  same  position  as  if  the  thing  represented  were  true. 
{OrissLer  et  oL.  v.  Powers,  10  K  Y.  Weekly  Dig.  196.)  The 
policies  being  void,  the  notes  given  for  part  of  the  premium 
were  also  void.  {Froei  v.  Saratoga  Mut.  Ins.  Co.,  5  Denio, 
154.)  The  inference  to  be  drawn  from  one's  actions  and  con- 
duct is  much  more  satisfactory,  and  more  frequently  relied 
upon  by  the  courts  in  determining  the  intent  or  beUef  of  a 
party,  where  the  question  is  material,  than  his  evidence  in  the 
cause.    {Newman  v.  CordeU,  43  Barb.  449.) 

Danfobth,  J.  By  the  pleadings  in  this  case  it  was  made 
material  to  ascertain  whether  the  defendant  by  its  policies 
'^  agreed  that  they  should  be  good  at  any  time  after  three  pay- 
ments for  their  equitable  value."  That  these  words  were  writ- 
ten therein  is  asserted  by  both  parties,  but  the  plaintifE  alleges 
in  his  complaint  that  after  the  expiration  of  three  years  he 
brought  an  action  upon  that  clause  to  recover  the  equitable 
value  of  the  policies,  and  was  then  notified  by  the  defendant 
that  it  was  inserted  without  its  consent ;  that  by  its  an- 
swer in  that  action  it  repeated  the  assertion  and  he  thereupon 
discontinued  the  suit.  The  defendant  by  answer  in  this  action 
professes  ignorance  as  to  the  origin  of  the  clause,  but  admits 
its  liability  therefor,  and  avers  its  willingness  ^^  here,  before  and 
now,  and  at  all  times,"  to  make  good  the  promise  contained  in 
it ;  and  while  it  does  not  deny  the  statements  attributed  to  it, 
avers  that  in  the  suit  referred  to,  it  did,  by  the  same  answer, 
also  offer  to  fulfill  it.  There  was  evidence  upon  the  trial  which 
would  have  warranted  a  finding  that  the  clause  was  properly  in- 
serted as  part  of  the  contract  of  insurance,   but  the  court 
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denied  the  defendant's  request  for  a  finding  to  that  effect  upon 
the  ground  "  that  the  defendant  was  estopped  from  so  proving." 
This  was  error.  To  sustain  the  ruling  the  respondent  refers : 
firstf  To  a  letter  of  the  general  agent  of  the  company;  seoondj 
To  one  from  the  defendant's  secretary ;  and  thirdy  To  the  an- 
swer in  the  first  action.  That  action  was  commenced  before 
December  26, 1876,  and  after  that  date  the  agent's  letter  was 
written,  but  it  is  enough  to  say  there  is  nothing  in  the 
case  to  show  that  he  had  authority  to  bind  the  company  by  his 
declarations  or  admissions  in  respect  to  the  matter,  and  we 
need  not  weigh  his  words.  The  letter  of  the  secretary  of  the 
company  has  a  different  relation  and  is  entitled  to  considera- 
tion. But  we  fail  to  find  in  it  any  language  which  requires  the 
conclusion  that  the  defendant  then  disavowed  the  obligation 
expressed  by  the  clause  in  question.  Ignorance  of  its  exist- 
ence "  until  recently  "  is  averred.  The  assertion  is  also  made, 
that  it  was  written  "  without  the  knowledge  or  assent  of  the 
company,"  but  it  is  not  repudiated,  and  the  writer  says :  "  The 
point  is  one  which  we  do  not  wish  to  sustain  here ; "  adding, 
"  we  wish  simply  to  convince  you  that  the  company  is  willing 
to  grant  all  that  you  claim  under  that  provision  as  if  it  had  been 
written  at  this  office  as  a  part  of  the  policy."  Then  follows 
a  lengthy  discussion  as  to  the  meaning  of  the  clause,  that  the 
value  therein  referred  to  is  not  to  be  paid  "  in  cash,"  but  by 
"  insurance  "  and  the  amount  of  their  "  equitable  value,"  but 
no  doubt  is  expressed  as  to  the  validity  of  the  policies,  or  any  ex- 
pectation that  the  defendant  could  escape  responsibility  for  the 
insurance  covered  by  them.  The  argument  of  the  writer  is  ad- 
dressed to  a  construction  of  the  policy.  Then  we  have  the  an- 
swer of  the  defendant  in  the  suit  first  begun.  It  is  drawn  to  meet 
the  complaint ;  the  complaint  relies  upon  the  clause  in  question. 
The  expiration  of  three  years,  a  demand  of  payment,  refusal  to 
pay  the  equitable  value  of  the  policies  and  asks  judgment  for 
$6,000.  The  answer  denies  the  promise  set  out  in  the  com- 
plaint, arising  on  the  clause  referred  to, "  cmd  cuoera^  ttpon  intfar- 
motion  and  belief  y  that  the  agent  who  took  the  application  of  the 
plaintiff  for  insurance,  without  the  knowledge  or  consent  of 


1881.]  Andhews  v.  -^tna  Life  Insurance  Company.      341 

Opinion  of  the  Court,  per  Danforth,  J. 

i^ —  ^ 

the  defendant  or  its  officers,  and  without  any  authority  thereto, 
wrote  into  the  said  four  policies  the  words,  "  and  it  is  agreed 
that  this  policy  shall  be  good,  at  any  time  after  three  payments, 
for  its  equitable  value ; "  that  the  plaintiff  well  knew  it  was  so 
altered,  and  avers  that  the  terms  so  written  were  not  and  are 
not  a  part  of  the  agreement  of  insurance  made  by  it,  but  were 
unauthorized  and  constitute  no  part  of  the  said  several  poli- 
cies." Not  only  is  the  validity  of  the  policy  not  denied,  but 
the  defense  is  limited  to  the  clause  in  question.  The  defend- 
ant denies  "  that  it  has  refused  to  pay  the  equitable  value  of 
the  several  policies,  and  avers  that  it  has  offered,  Jy  way  of 
seeking  peace^  to  pay  such  values  in  paid-up  policies  of  insur- 
ance ;  alleges  that  such  payment  is  all  that  would  be  required 
by  the  terms  interlined  as  aforesaid  into  the  said  policies^  if 
authorized,  *  *  *  and  declares  that  it  has  in  all  things 
performed  and  is  ready  to  perform  all  of  the  terms  and  con- 
ditions of  its  policies  on  its  part  to  be  performed,  and  has 
offered  to  so  perform  them."  It  also  sets  up  as  a  counter- 
claim the  notes  given  by  the  plaintiff  on  account  of  the  pre- 
miums stipulated  for,  and  asks  an  affirmative  judgment  for 
the  amount  of  them.  The  substance  of  the  answer,  and  the 
letters  as  construed  by  the  plaintiff,  is  the  same ;  a  claim  that 
the  clause  referred  to  was  inserted  by  some  person  without  the 
knowledge  of  or  authority  from  the  company.  On  the  part  of  the 
defendant  an  argument  of  considerable  ingenuity  is  presented 
to  show  that  there  are  qualifying  words  in -each  recital,  and  in 
no  one  of  them  an  absolute  rejection  of  liability.  Certainly 
there  is  nowhere  an  allegation  that  the  policies  are  forgeries, 
or  invalid  by  reason  of  the  alteration.  It  is  also  argued  that 
the  statements  in  the  answer  are  before  judgment  to  be  limited 
in  their  effect  to  the  suit  in  which  it  is  interposed ;  that  as  the 
purpose  of  the  altercation  expressed  in  the  pleadings  is  to  bring 
the  parties  to  some  point  or  matter  affirmed  by  one  and  denied 
by  the  other,  which,  when  decided,  will  terminate  the  contro- 
versy, the  statements  so  made  cannot  be  treated  as  intended  or 
calculated  to  mislead  the  other  party  or  affect  his  conduct,  ex- 
cept in  disposing  of  the  issue  formed.    There  is  much  force  in 
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both  of  these  propositions;  but  it  is  not  necessaiy  to  an- 
swer to  them,  because  we  think  the  doctrine  of  estoppel  can 
have  no  application  under  the  circumstances  of  this  case.  The 
letters  were  received  by  the  plaintiff  soon  after  he  commenced 
his  action  and  before  any  answer  waa  put  in.  By  that  of  the 
secretary  he  is  asked  "to  look  into  the  matter  very  carefully, 
consulting  authorities  if  you  wish,  and  advise  us  within  a  very 
few  days  of  your  conclusion,  because  if  you  continue  the  suit 
we  wish  to  make  arrangements  for  defense."  Nothing  was 
done,  and  on  the  12th  of  March,  1877,  the  answer  was  served. 
For  the  intervening  time  the  plaintiff  was  neither  misled  nor 
otherwise  affected  to  his  injury  by  the  assertion  of  the  defend- 
ant. It  may  be  safely  concluded  that  he  did  not  believe  or 
rely  at  all  upon  the  statements  made  to  him.  He  certainly 
did  not  alter  his  position,  but  continued  his  suit  and  com- 
pelled the  defendant  into  court.  Then,  with  the  answer  before 
him,  what  did  he  do  ?  Acquiesce  in  the  statement  or  asser- 
tion of  the  defendant  that  the  words  of  the  policy  were  not 
its  words,  and  that  the  policy  had  been  altered  ?  Not  at  all- 
He  was  not  moved  from  the  course  he  had  marked  out,  but 
proceeded  in  the  orderly  conduct  of  the  action,  imtil  he  noticed 
the  "  issue,"  made  by  the  various  affirmations  and  denials  of 
himself  and  the  defendant  for  trial.  That  is,  for  the  considera- 
tion of  the  jury,  in  order  that  they  might  determine  whether 
the  statement  made  by  the  defendant  was  true  or  false.  In 
other  words,  he  persisted  in  charging  the  defendant,  in  spite  of 
.  its  protestation  to  the  contrary,  as  the  author  and  maker  of  the 
contract  on  which  in  that  action  he  relied.  So  far  from  being 
misled  by  the  denial  he  accepted  the  issue  tendered  and  came 
into  court  to  meet  the  challenge.  The  issue  took  its  place  on 
the  calendar  for  trial  at  the  January  Circuit  in  1878.  He  was 
then  ready  for  trial.  The  defendant  was  not.  The  plaintiff 
did  not  withdraw  or  permit  his  adversaries  to  do  so  without 
payment  of  money.  And  upon  what  consideration  9  Why 
that  this  issue,  made  up  of  the  very  matter  which  the  plaintiff 
is  now  said  to  have  believed,  might,  at  a  future  and  more  con- 
venient season,  be  tried,  and  the  allegation  of  the  defendant 
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shown  to  be  false.  The  plaintiff  then,  by  his  conduct,  in  effect, 
said :  I  do  not  believe  jonr  assertion  that  the  clause  in  question 
is  spurious.  I  shall  take  judgment  that  it  is  genuine  unless 
you  prove  to  the  contrary,  and  as  you  say  you  have  not  the 
means  now  here  of  doing  it,  if  you  will  pay  the  costs  of  this  at- 
tendance, another  opportunity  shall  be  given  you.  The  costs 
were  paid  and  received  by  the  plaintiff.  He  now  has  them. 
They  were  paid  to  him  because  he  did  not  credit  or  rely  on  the  de- 
fendant's statement,  and  with'  those  costs  in  his  hand,  he  has 
been  permitted  to  say,  I  did  believe,  and  therefore  you  shall  not 
prove  the  contrary.  The  argument  for  the  respondent  covers 
much  ground  and  was  well  fortified  by  authorities,  but  not  one  of 
them  approaches  this  case.  There  are  none  which  go  the  length 
of  enabling  a  party  to  set  up  an  estoppel  of  this  sort  while  he 
holds  the  fruits  of  his  unbelief,  exacted  from  his  adversary  as 
a  condition  of  giving  him  a  chance  in  court  to  maintain  the 
truth  of  his  assertion.  A  party  setting  up  an  equitable  estoppel 
is.hiniself  bound  to  the  exercise  of  good  faith.  Moreover  he 
must  act  promptly.  Here  I  think  there  is  no  proof  that  an 
estoppel  at  any  time  existed,  but  if  mistaken  in  this,  then  it  is 
clear  that  the  estoppel  has  been  waived  and  the  matter  set  at 
large.  That  it  may  be,  is  as  well  settled  as  the  doctrine  itself. 
From  the  time  his  adversary  first  spoke,  the  plaintiff  was  bound 
to  hold  himself  to  one  matter,  if  he  intended  to  estop  the  other 
from  saying  to  the  contrary*  It  is  common  learning  that  an 
estoppel  must  be  mutual  or  reciprocal.  The  decision  before 
us,  if  it  stands,  will  introduce  an  exception  or  indeed  an  entirely 
new  law.  The  plaintiff  has  been  permitted  to  go  on  disputing 
with  the  defendant,  denying  the  truth  of  its  assertions,  in  no 
manner  infiuenced  by  them,  until  after  he  has  taken  the  money 
of  the  defendant  not  due  to  him,  except  upon  the  theory 
that  he  did  not  believe  the  assertions,  and  having  obtained 
that,  now  says  I  did  believe,  and  the  defendant  is  forbid- 
den to  gainsay  it.  His  subsequent  change  of  mind  cannot 
aid  the  plaintiff.  One  who  would  profit  by  the  doctrine  of 
equitable  estoppel  must  show  speedy  faith  in  his  adversary 
and  not  a  halting  and  changing  belief.      The  door  which 
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excludes  the  truth  cannot  be  opened  and  shut  at  his  pleasure. 
Btts  first  act  after  listening  to  the  words  on  witnessing  the  con- 
duct of  his  adversary,  in  regard  to  the  matter  involved,  is  the 
test  of  his  belief  in  the  existence  of  the  thing  represented  and 
indicates  that  belief,  for  unless  he  is  induced  by  those  words  or 
that  conduct  to  alter  his  position,  his  adversary  cannot  be  con- 
cluded from  averring  a  different  state  of  things.  The  effect 
must  be  instantaneous  and  manifest  before  a  step  is  taken  in 
opposition  to  such  a  representation.  Here  there  has  been,  not 
one  only,  but  many  steps  taken,  each  upon  the  assumption  that 
the  defendant  was  not  believed,  and  each  putting  him  to  ex- 
pense. The  act  now  said  to  have  been  influenced  by  the  de- 
fendant is,  the  withdrawal  of  the  action.  It  occurred  long 
after  the  defendant  defined  its  position,  and  in  the  meantime 
the  conduct  of  the  plaintiff  was  not  that  of  acquiescence.  It  has 
been  said  that  the  doctrine  of  equitable  estoppel  involves  a  ques- 
tion of  legal  ethics  (  Wetland  Canal  Co.  v.  Sathawai/y  8  Wend. 
483),  and  this  is  repeated  in  Dezdl  v.  OdeU  (3  Hill,  226),  and 
in  Frost  v.  Saratoga  Mutual  Ins.  Co.  (5  Denio,  154),  and  is  al- 
lowed to  prevent  fraud  and  injustice.  Upon  that  foundation  it 
would  furnish  a  solid  support  for  the  defendant  in  answering 
the  plaintiff's  position,  for  it  can  be  maintained  only  by  excluding 
the  truth  after  he  had  been  paid  for  the  opportunity  of  assert- 
ing it.  It  would,  perhaps,  be  impossible  to  reconcile  the  great 
number  of  cases  upon  the  doctrine  of  estoppel,  but  it  is  safe  to 
say  that  they  all  involve  this  element,  that  the  declaration  on 
which  it  is  asserted  "  must  have  in  truth  influenced  the  conduct 
of  him  who  sets  it  up  in  a  manner  by  which  he  will  be  preju- 
diced if  the  party  making  it  is  allowed  to  retract."  The  case  is 
destitute  of  evidence  to  sustain  a  finding  to  that  effect.  It  has 
been  sometimes  said  that  an  estoppel  in  pais  could  be  main- 
tained only  by  such  proof  as  could  sustain  an  action  for  fitlse 
representation  {Freeman  v.  Cooke^  2  Exch.  654);  without 
going  to  that  length,  it  is  obvious  that  the  principle  upon 
which  such  an  action  is  maintainable  applies  here.  That  is, 
that  the  misrepresentation  must  apply  to  the  date  of  the  transac- 
tion in  question.    Here  no  representation  or  declaration  was 
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made  by  the  defendant  at  the  time  the  plaintiS  withdrew  his 
action.  It  was  made,  as  we  have  seen,  several  months  before, 
and  the  only  effect  was  to  indnce  vigilance  and  care  on  the 
plaintiff's  part  in  preparing  for  trial.  Snch  a  declaration  or 
misrepresentation  goes  for  nothing,  for  the  act  of  the  plaintiff 
was  not  the  immediate  or  proximate  result  of  it.  It  is  plain 
that  at  that  time  the  plaintiff  chose  to  judge  for  himself  in  the 
matter,  and  did  not  trust  to  the  defendant.  This  is  not 
enough.  {Z^fney  v.  Selbyj  2  Lord  Raymond,  1118.)  With- 
out adverting  to  other  considerations,  well  argued  for  the  ap- 
pellant, we  think  the  judgment  against  it  cannot  stand. 

It  should,  therefore,  be  reversed,  and  a  new  trial  granted, 
with  costs. 

All  concur,  except  FoLasB,  Ch.  J.,  absent,  and  Milleb,  J., 
taking  no  part. 

Judgment  reversed. 


HiBAM  D.  PsBBT,  Respondent,  v.  Edmund  A.  Diokebson  et 
al..  Appellants. 

To  mifltain  a  plea  of  a  former  judgment  in  bar  it  must  appear  that  the 
cause  of  action  in  both  suits  is  the  same,  or  that  some  fact  essential 
to  the  maintenance  of  the  second  suit  was  in  issue  in  the  first  action 
and  was  decided  adversely  to  plaintiff. 

The  bare  fact  that  two  causes  of  action  spring  out  of  the  same  contract  does 
not  ipso  facto  render  a  judgment  on  one  a  bar  to  a  suit  on  the  other. 

ntiff  brought  an  action  to  recover  damages  for  an  alleged  wrongful 
dismissal  from  defendants'  employment  before  the  expiration  of  the  stipu- 
lated term.  Held,  that  the  judgment  therein  was  not  a  bar  to  a  subse- 
quent action  to  recover  wages  earned  during  the  time  plaintiff  was  actu- 
ally employed,  and  due  and  payable  before  the  wrongful  dismissal;  that 
the  two  claims  constituted  separate  and  independent  causes  of  action 
upon  which  separate  actions  were  maintainable. 

QuernMy  v.  Carv&r  (8  Wend.  492),  Stetens  v.  Lockwoad  (18  id.  646),  Ben- 
demagU  v.  Cock$  (19  id.  207),  distinguished. 

CcMn  V.  Cormn  (15  Wend.  557),  questioned. 

(Submitted  April  28,  1881  ;  decided  May  81,  1881.) 
SiCKELS  —  Vol.  XL.        44 


85  845 
152  14S 
152    196 


346  Perry  v.  Dickerson  et  al.  [May, 


Statement  of 


Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  in  favor  of  plaintiff,  entered  upon  an  order 
made  March  80, 1880,  reversing  an  order  of  Special  Term, 
which  granted  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  wages  and  commissions 
alleged  to  have  been  earned  under  a  contract  of  employment. 
Defendants  pleaded  a  former  suit  in  bar. 

It  appeared  that  in  Jane,  1878,  plaintiff  entered  into  defend- 
ants' employment  under  a  contract  for  one  year  at  a  weekly  sal- 
ary of  $12,  and  a  commission  upon  articles  manufactured. 
He  was  discharged  in  February,  1879,  and  thereafter  brought  an 
action  in  Justices'  Court  to  recover  damages,  alleging  that  such 
discharge  was  without  cause  and  wi'ongf  ul.  Judgment  was  ren- 
dered therein  in  his  favor.  At  the  close  of  the  evidence 
herein  defendants'  counsel  moved  for  a  dismissal  of  the  com- 
plaint upon  the  ground  that  the  former  judgment  was  a  bar ; 
the  motion  was  denied  and  a  verdict  was  rendered  for  the 
plaintiff. 

Brewster  Kiasam  for  appellants.  A  plaintiff  may  unite  in 
the  same  complaint  several  causes  of  action,  where  they  all 
arise  out  of  the  same  transaction  or  transactions  connected  with 
the  same  subject  of  action.  (Old  Code,  §  167;  New  Code,  § 
484.)  The  former  action,  brought  by  the  plaintiff  to  recover 
damages  against  the  defendants,  is  a  bar  to  this  action.  (2 
Smith's  Lead.  Cases,  27,  notes  to  CuUer  v.  Powell;  FUh  v. 
Fdley,  6  Hill,  64;  Bendernagle  v.  CocJcs,  19  Wend.  207 ;  Goir 
hum  V.  Woodworthj  31  Barb.  381 ;  Hochster  v.  DeLa  Tour; 
Guernsey  v.  Carver j  8  Wend.  492 ;  Goodman  v.  Pocockj  16 
Ad.  &  El.  [N.  S.]  576 ;  Classman  v.  Lacastey  28  Eng.  L.  &  Eq. 
141 ;  Secor  v.  Sturgisj  16  N.  T.  648 ;  Mcintosh  v.  Lown,  49 
Barb.  660 ;  Moody  v.  Levericky  4  Daly,  408,  409,  410  ;  Wood 
on  Master  and  Servant,  247,  248 ;  Smith  on  Master  and  Serv- 
ant, 96  [91st.  Am.  ed.] ;  Thompson  v.  Woody  1  Hilt.  96.)  If 
the  plaintiff  in  the  first  action  in  the  Justice's  Court  could  have 
recovered  the  amount  sought  to  be  recovered  herein  he  is  barred 
from    maintaining   this  action.    {Farrington    v.   Payn^  16 
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Johns.  482 ;  EnAwry  v.  Cormer,  3  N.  T.  622 ;  Seoor  v.  Stur- 
gisy  16  id.  654 ;  Dropper  v.  Stcwoend^  88  id.  223 ;  Dunham  v. 
BoweTy  77  id.  79 ;  Doty  v.  Brawny  4  Com.  71 ;  Baa*th  v.  Burty 
43  Barb.  628;  17  Abb.  Pr.  849.) 

Jesse  Johnson  amd  Charles  A.  Bichwrdson  for  respondent. 
The  former  action  brought  by  plaintiff  was  not  a  bar  to  this 
one.  {Thompson  v.  Woody  1  Hilt.  96 ;  Howaad  v.  Dah/y  61 
N.  Y.  369.)  A  former  adjudication  does  not  affect  what  might 
have  been  pnt  in  issue,  but  only  what  was  actually  put  in  issue 
by  the  pleadings.  {Bwdich  v.  Posty  12  Barb.  168, 184 ;  Wells 
on  Res  Adjudicata,  202,  222 ;  B.  B.  v.  Watsony  26  Ind.  62; 
19  Alb.  L.  J.  616;  Smith  v.  Smithy  79  K  T.  634 ;  Br(yum  v. 
OaUa/udety  80  id.  413.) 

Andrews,  J.  To  sustain  the  plea  of  a  former  judgment  in 
bar  of  a  second  action,  it  must  appear  that  the  cause  of  action 
in  both  suits  is  the  same,  or  that  some  fact  essential  to  the 
maintenance  of  the  second  action,  was  in  issue  and  determined 
in  the  first  action,  adversely  to  the  plaintiff.  In  order  to  estab- 
lish an  identity  between  the  causes  of  action  in  the  two  suits, 
it  is  not  necessary  that  the  daim  made  in  the  first  action,  em- 
braced the  same  items  sought  to  be  recovered  in  the  second. 
It  is  sufficient  to  bring  the  second  action  within  the  estoppel  of 
the  former  judgment,  that  the  cause  of  action  in  the  former 
suit  was  the  same,  and  that  the  damages  or  right  claimed  in  the 
second  suit,  were  items  or  parts  of  the  same  single  cause  of  ac- 
tion, upon  which  the  first  action  was  founded.  The  law,  to 
prevent  vexatious  or  oppressive  litigation,  forbids  the  splitting 
up  of  one  single  or  entire  cause  of  action  into  parts,  and  the 
bringing  of  separate  actions  for  each ;  and  neither  in  this  way 
nor  by  withholding  proof  of  particular  items  on  the  trial,  or  by 
formally  withdrawing  them  from  the  consideration  of  the  jury, 
can  the  effect  of  the  judgment,  as  a  complete  adjudication  of 
the  entire  cause  of  action,  be  prevented.  There  can  be  but  one 
recovery  for  an  injury  from  a  single  wrong,  however  numerous 
the  items  of  damage  may  be,  and  but  one  action  for  a  single 
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breach  of  a  contract.  {Fo/rrmgtan  v.  Paynej  15  Johns.  432 ; 
Smith  V.  Jones,  id.  229 ;  Miller  v.  Covert,  1  Wend.  487.)  But 
while  the  general  principle  is  undeniable,  that  a  former  judg- 
ment on  the  same  cause  of  action,  bars  a  second  action  between 
the  same  parties,  it  is  not  always  easy  to  determine  when  the 
causes  of  action  are  identical,  or  what  is  to  be  deemed  a  single 
or  entire  demand  within  the  authorities. 

In  Ghiemaey  v.  Carver  (8  Wend.  492),  it  was  held  that  all  the 
items  due  on  a  running  account  for  merchandise  sold,  consti- 
tuted but  one  demand,  and  that  a  recovery  in  one  action  for  a 
part  of  the  items,  is  a  bar  to  a  subsequent  action  for  the  residue. 
The  same  rule  was  applied  in  Stevens  v.  Lockwood  (13  Wend. 
646).  In  Colvin  v.  Corwin  (15  Wend.  557),  a  judgment  in  an 
action  to  recover  the  price  of  one  lottery  ticket,  sold  to  the  de- 
fendant by  the  plaintiff's  agent,  was  held  to  be  a  bar  to  a  sec- 
ond action  to  recover  the  price  of  another  lottery  ticket,  pur- 
chased of  another  agent  at  a  different  time  and  place.  The 
decision  proceeded  on  the  ground,  that  the  two  sales,  constituted 
but  a  single  demand  or  cause  of  action.  This  case  was  strongly 
disapproved  in  Seoor  v.  Sturgis  (16  N.  T.  548),  the  court  say- 
ing that  it  rested  on  no  sound  principle,  and  that  it  was  a  plain 
case  of  distinct  and  independent  causes  of  action.  The  case  of 
Bendemdgle  v.  Cocks  (19  Wend.  207)  also  proceeded  upon 
the  doctrine  established  by  the  earlier  decisions,  that  an  entire 
demand  could  not  be  severed,  and  separate  suits  brought 
thereon.  If  the  case  is  subject  to  any  criticism,  it  is  because 
of  the  application  of  the  doctrine  to  the  facts  of  the  case.  The 
action  was  for  breaches  of  distinct  covenants  to  pay  for  manure 
and  for  work  and  labor,  contained  in  an  indenture  of  lease. 
The  defendant  pleaded  in  abatement,  that  the  plaintiff  had 
brought  a  prior  action  upon  the  lease,  for  the  breach  by  the  de- 
fendant of  certain  covenants  therein  on  his  part,  which  was 
still  pending.  The  plaintiff  replied  that  the  covenants  upon 
which  the  first  suit  was  brought  were  other,  distinct,  and  dif- 
ferent, from  those  sued  upon  in  the  second  action.  The  court 
sustained  the  defendant's  demurrer  to  the  replication,  and  he 
had  judgment.    It  may  be  inferred  from  the  opinion  of  Judge 
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GowEN,  that  all  the  covenants  in  the  lease,  were  for  the  payment 
of  different  amounts  of  money  by  the  lessee  to  the  lessor ;  and 
the  learned  judge  seemed  to  regard  it  like  the  ease  of  a  con- 
tract to  pay  money  in  installments,  and  in  this  way  reached  the 
conclusion  that  the  different  breaches  constituted  a  single  cause 
of  action.  "  Looking,"  he  says,  "  as  I  think  we  must,  on  the 
several  defaults  to  pay  items,  as  so  many  saccessive  breaches  of 
a  single  contract,  we  here  have  an  authority  for  saying  that  all 
such  breaches  are  but  parts  of  one  indivisible  demand,  so  far  as 
they  were  committed  at  the  commencement  of  the  suit." 

The  only  question  presented  for  our  decision  in  this  case, 
arises  upon  the  defense,  setting  up  in  bar  of  the  action,  the 
judgment  obtained  by  the  plaintiff  in  a  justice's  court,  in 
March,  1879,  for  $22,  besides  costs,  in  an  action  brought 
against  the  defendants  subsequent  to  February  10,  1879,  for 
having  wrongfully  dismissed  him  from  their  employment  on 
that  day,  in  violation  of  their  contract  to  employ  him  for  the 
period  of  a  year  from  June  22,  1878.  The  present  action  is 
brought  for  wages  stipulated  to  be  paid  by  the  contract  of  em- 
ployment, and  earned  and  due,  at  the  time  of  the  wrongful  dis- 
missal. The  plaintiff  neither  in  his  complaint  nor  on  the  trial  in 
the  justice's  action,  claimed  to  recover  the  wages  earned.  The 
claim  for  wages,  was  expressly  excluded  by  the  terms  of  the 
complaint.  It  was  an  action  solely  for  damages  for  the  wrong- 
ful dismissal.  On  the  other  hand,  in  this  action,  the  complaint 
sets  out  the  contract  of  employment,  alleges  the  rendition  of 
services  thereunder,  and  that  the  sum  of  $165.55,  was  due  and 
owing  the  plaintiff  therefor,  for  which  sum,  judgment  is  de- 
manded. There  is  no  averment  of  a  wrongful  dismissal,  and 
no  claim  for  damages  therefor. 

The  decision  of  the  question  whether  the  judgment  in  the 
justice's  action,  is  a  bar  to  this  action,  turns,  we  think,  upon  the 
point  whether  the  claim  for  wages  earned  and  due  before  the 
wrongful  dismissal,  and  the  claim  for  damages  for  such  dis- 
missal, constituted  a  single  and  indivisible  demand,  within  the 
authorities,  or  two  separate  and  independent  causes  of  action. 
It  is  doubtless  true,  that  the  plaintiff  could  have  prosecuted  in 
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one  action,  the  claima  for  wages,  and  for  damages  for  the  wrong* 
fa]  dismissal.  But  it  is  not  a  test  of  the  right  of  a  plaintiff  to 
maintain  separate  actions,  that  all  the  claims  might  have  been 
prosecuted  in  a  single  action.'  A  plaintiff  having  separate 
demands  against  a  defendant  on  contract,  or  arising  from  dis- 
tinct trespasses  or  wrongs,  is  not  required  to  combine  them  in 
one  action,  although  in  most  cases  he  may  do  so  at  his  elec- 
tion. He  may  prosecute  them  separately,  subject  to  the  power 
of  the  court,  in  furtherance  of  justice,  and,  to  prevent  undue 
vexation  and  costs,  to  order  the  actions  to  be  consolidated. 
{Phillips  V.  Berickj  16  Johns.  136.)  That  the  claim  for  wages 
earned  and  due  before  the  dismissal^  and  for  damages  for  the 
wrongful  dismissal,  constituted  two  separate  and  independent 
causes  of  action,  is  clear  upon  reason  and  authority.  The  right  to 
recover  the  wages  was  complete  and  perfect,  before  the  right  to 
damages  accrued.  Upon  the  wrongful  dismissal,  a  new  cause  of 
action  arose,  wholly  disconnected,  in  its  origin  and  nature,  with 
the  claim  for  wages.  A  suit  by  a  servant  for  wages  due,  is  consis- 
tent with  the  continuance  of  the  contract  of  employment,  and  of 
actual  service  thereunder.  A  suit  for  a  wrongful  dismissal,  pro- 
ceeds upon  the  ground  of  .an  entire  repudiation  of  the  contract  by 
the  master.  The  suit  for  wages  is  brought  to  recover  for  services 
rendered ;  the  action  for  wrongful  dismissal,  to  recover  com- 
pensation for  the  loss  of  a  situation,  and  for  not  being  allowed 
to  serve  and  earn  wages  under  the  contract.  The  wages  could 
not  have  been  proved  or  recovered  under  the  pleadings  in  the 
justice's  action,  nor  the  damages  for  the  wrongful  dismissal  in 
this.  In  an  action  for  wrongful  dismissal,  occurring  in  the 
middle  of  a  quarter  or  period,  before  wages  are  due  and  pay- 
able under  the  contract  of  employment,  compensation  for  ser- 
vices in  the  broken  quarter  or  period,  may  be  recovered  as  part 
of  the  damages,  for  by  the  wrongful  dismissal  the  plaintiff  was 
prevented  from  earning  the  wages  for  the  broken  quarter  under 
the  contract,  and  compensation  for  the  service  actually  ren- 
dered, is  justly  allowed  as  part  of  the  damages.  This  was 
decided  in  Ooodman  v.  Poooch  (15  Ad.  &  Ell.  [N.  S.]  576). 
The  plaintiff  in  that  case  was  dismissed  in  the  middle  of  a 


188L]  Pebby  v.  Dickbbsok  et  al.  351 

Opinion  of  the  Court,  per  Andrews,  J. 

quarter,  and  bad  brought  a  former  action,  joining  in  the  declara- 
tion oonnts  in  assampsit  for  work  and  labor,  etc.,  with  a  special 
count  for  a  wrongful  dismissal.  On  the  trial  of  that  action 
the  judge  ruled  that  the  plaintiff  could  not  recover  for  services 
in  the  broken  quarter,  under  the  special  count,  because  what 
might  be  due  for  such  service  was  recoverable  imder  the  mdebi- 
ta/tma  assvmpsU  count  only,  and  that  no  recovery  could  be  had 
under  that  count,  because  the  daim  was  not  included  in  the 
particulars.  Afterward  the  pjlaintiff  brought  his  action  to 
recover  for  services  in  the  broken  quarter,  and  it  was  held  that 
those  services  should  have  been  proved  and  allowed  as  dam- 
ages in  the  first  action,  under  the  special  count,  and  that  a 
second  action  therefor  could  not  be  maintained.  The  mis- 
direction of  the  judge  in  the  first  action,  did  not  prevent  the 
judgment  therein  operating  as  an  estoppel,  upon  thef  well-settled 
rule  that  such  errors  are  to  be  corrected  by  a  direct  proceeding 
in  the  action  in  which  they  are  committed.  The  case  of  Hart- 
ley V.  Ha/rrrum  (11  Ad.  &  Ell.  798),  is  an  authority  upon  the 
proposition  that  in  an  action  for  wrongful  dismissal,  wages 
earned  and  due  at  the  time  of  such  dismissal,  are  not  recover- 
able. The  cause  of  action  for  wages  is  independent  of  the 
wrongful  dismissal.  The  amount  of  wages  earned  and  due, 
are  in  no  sense  a  part  of  the  damages  resulting  from  the  wrong- 
ful dismissal.     (See,  also.  Smith's  Master  and  Servant,  96,  97.) 

Assuming,  therefore,  as  the  conclusion  from  reason  and  au- 
thority, that  the  claim  for  wages  earned,  and  the  claim  for 
wrongful  dismissal,  constitute  two  separate  and  distinct  causes 
of  action,  it  follows,  that  a  suit  and  judgment  upon  one  of 
them,  is  not  a  bar  to  a  suit  on  the  other,  unless  there  is  some 
general  rule  or  principle  of  law,  distinguishing  between  dif- 
ferent causes  of  action  arising  out  of  one  instrument  or  con- 
tract, and  causes  of  action  arising  out  of  separate  contracts, 
which  requires  that  in  the  former  case,  all  the  causes  of  action 
for  which  there  is  a  present  right  of  action,  shall  be  governed 
and  treated,  for  the  purpose  of  prosecution,  as  though  they 
constituted  one  entire  and  indivisible  demand. 

We  are  of  opinion  that  no  such  general  principle  is  estab- 
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lished  in  the  law.  The  cases  in  respect  to  running  accounts 
proceed  upon  the  rational  ground  that  it  is  implied,  from  the 
nature  of  the  dealing,  that  all  the  items  are  pai*ts  of  one  con- 
tinuous transaction,  and  shall  be  regarded  as  representing  a 
single  demand.  Bendemagle  v.  Cooks,  is  an  extreme  case 
upon  the  point  of  what  shall  be  deemed  a  single  demand,  or 
cause  of  action.  But  we  think  it  cannot  be  regarded  as  estab- 
lishing, that  the  bare  fact  that  different  causes  of  action  spring 
out  of  the  same  contract,  ipso  facto  renders  a  judgment  on  one, 
a  bar  to  a  suit  on  another,  however  distinct  they  may  be,  or 
however  dissimilar  the  breaches,  in  their  nature  or  origin. 

In  this  case  the  causes  of  action  for  wages  and  for  a  wrong- 
ful dismissal  in  a  sense  arise  out  of  the  same  general  contract. 
But  the  right  to  the  wages  was  given  by  the  contract.  The 
right  to  damages  results  from  the  wrongful  termination  of  the 
employment,  which,  so  far  as  the  defendants  could  do  so,  put 
an  end  to  the  contract  altogether.  The  right  to  recover  the 
wages,  and  the  amount  the  plaintiflE  was  entitled  to  therefor, 
was  definite  or  capable  of  being  made  so,  at  the  very  time  they 
were  due.  The  damages  for  the  wrongful  dismissal,  were  inca- 
pable of  exact  ascertainment  until  the  period  for  which  the  plaint- 
iff was  hired  had  expired,  as  they  might  be  mitigated  by  his 
procuring  other  employment.  In  such  a  case  must  a  plaintiff 
postpone  his  action  for  wages  until  the  period  of  employment 
has  expired  ?  Or  if  he  sues  for  his  wages  immediately  on  the 
dismissal,  must  he  join  in  that  action  his  claim  for  damages  ? 
We  are  of  opinion  that  this  alternative  is  not  presented  to  him, 
and  that  he  may  bring  his  action  upon  either  of  the  causes  of 
action,  without  being  barred  by  judgment  thereon,  from  sub- 
sequently bringing  an  action  on  the  other. 

It  is  to  be  recollected,  that  the  principle  is,  that  a  former 
judgment  is  a  bar  to  a  subsequent  action,  when  it  is  for  the 
same  cause.  It  would,  we  think,  be  unwarrantable  to  hold, 
that  the  causes  of  action  in  the  justice's  suit,  and  in  this,  are  the 
same,  or  to  treat  the  two  causes  of  action  as  one,  for  the  pur- 
pk)se  of  bringing  the  claim  for  wages,  within  the  estoppel  of 
the  judgment  in  the  first  action. 
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The  judgment  of  the  General  Term  should  be  affirmed,  with 
costs. 
All  concur,  except  Folgee,  Oh.  J.,  absent. 
Judgment  affirmed. 


Maby  Wbsbman  v.  Cathaeine  WmoRovE  et  al. 

John  G.  Flammbb,  Eespondent,  CHAimcEr  Smith,  Beferee, 

Appellant. 

Where,  under  the  judgment  in  a  partition  eait,  the  referee  appointed  to  sell 
is  directed  to  pay  out  of  the  proceeds  all  taxes  and  assessments,  etc., 
which  were  liens  upon  the  premises,  he  is  hound,  hefore  distributing  the 
fund,  to  paj  off  all  such  liens  of  which  he  has  knowledge.  His  duty  in 
this  respect  is  not  modified  or  affected  by  a  provision  in  the  terms  of  sale 
to  the  effect  that  he  will  allow  all  liens,  provided  the  purchaser  shall 
previous  to  conveyance,  produce  proof  thereof,  with  vouchers  showing 
payment. 

Jt  seems  that  effect  will  be  given  to  a  general  usage  permitting  the  referee 
to  await  the  production  by  the  purchaser  of  proof  of  liens,  under  which 
such  a  clause  is  included  in  the  terms  of  sale,  by  excusing  the- referee 
from  making  examination  to  discover  lieus  ;  but,  if  he  is  aware  of  the 
existence  of  a  lien,  the  neglect  of  the  purchaser  to  furnish  proof  thereof 
does  not  excuse  a  non-compliance  with  the  judgment,  and  the  referee  is 
liable  to  such  purchaser  for  the  amount  the  latter  is  compelled  to  pay 
to  cancel  the  lien. 

The  purchaser  in  such  case  is  not  confined  to  a  remedy  by  action,  but  may 
apply,  by  motion  in  the  particular  suit,  for  the  relief  to  which  he  is  en- 
titled. 

Where,  upon  motion  to  compel  a  referee  to  pay  to  the  purchaser  the  amount 
of  such  a  lien,  the  questions  of  fact  were  referred  to  a  referee  to  take 
proof  and  report  thereon,  and  the  report  of  the  referee  was  confirmed  by 
the  Special  Term,  and  when  it  appeared  that,  at  the  General  Term,  both 
parties  stood  upon  the  report,  neither  questioning  the  findings  of  fact, 
held,  that  it  was  no  objection  to  the  order  of  the  General  Term,  that  the 
testimony,  which  made  part  of  the  papers  upon  which  the  matter  was 
heard  at  Special  Term,  was  not  before  it ;  that  neither. the  Code  (Code  of 
Gvil  Procedure,  §  1853)  nor  the  rule  (rule  14)  were  to  be  so  literally  oon- 
Btmed  as  to  require  the  printing  and  presentation  of  unnecessary  and 
superfluous  papers. 

The  motion  was  made  over  two  years  after  payment  of  the  assessment. 
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Statement  of  case. 


It  did  not  appear  that  since  the  payment  the  position  of  the  referee  had 
been  in  any  respect  changed,  or  that  he  had  been  harmed  bj  the  delay. 
EM,  that  the  delay  was  not  sach  laches  as  to  defeat  the  remedy. 

(Argued  May  2,1881;  decided  May  81,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  made  Decem- 
ber 8,  1879,  reversing  an  order  of  Special  Term  which  denied 
a  motion  on  the  part  of  John  G.  Flammer,  purchaser  at  the 
sale  under  the  judgment  in  this  action,  that  Chauncej  Smith, 
referee  appointed  to  sell,  pay  to  said  purchaser  the  amount 
paid  bj  the  latter  to  discharge  an  assessment  on  the  premises 
purchased  by  him ;  and  grants  the  relief  sought. 

The  action  was  for  partition.  The  material  facts  are  stated  in 
the  opinion. 

/.  T.  Williams  for  appellant.  It  was  error  for  the  Gene- 
ral Term  to  hear  and  determine  the  appeal  in  this  action  upon 
papers  other  than  those  upon  which  it  was  heard  in  the  court 
below.  (Code  of  Civil  Procedure,  §  1353.)  It  was  error  in 
the  General  Term  to  deny  the  motion  to  dismiss  the  appeal,  the 
printed  papers  not  having  been  served  in  time.  (Code,  §  17 ; 
Soott  V.  The  Young  Amerioa^  1  Newbury's  Rep.  107.)  This 
is  a  case  of  exclusively  equitaUe  jurisdiction,  and  the  court 
is  not  under  the  control  of  the  statute,  as  in  actions  cognizable 
only  in  equity.  {Randle  v.  AJUaon,  34  N.  T.  180;  79  Ch. 
E.  90 ;  7  Paige,  195 ;  24  Wend.  587 ;  15  N.  Y.  505 ;  1  Eq. 
Juris.,  §  64,  a.)  The  question  here  presented  should  have  been 
brought  before  the  court  by  action,  and  not  by  motion.  (Code 
of  Civil  Procedure,  §  416 ;  AJcm  v.  AW.  Nor.  R.  R.  Co.,  14 
Barb.        .) 

John  Z.  Lindsay  for  respondent.  The  referee  knew  of  this 
lien ;  he  refers  to  it  in  his  report ;  he  had  the  money  in  his 
hands  to  pay  it,  and  it  is  no  answer  to  the  application  of  the 
purchaser  that  he  paid  it  to  some  one  else.  {Easton  v.  Pick- 
ersgiU,  55  K  Y.  316.) 
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FiNOH,  J.  The  appellant  was  duly  appointed  referee  in  a 
partition  suit,  at  first  to  take  proof  of  the  title  and  incum- 
brances, and  afterward  to  sell  the  real  estate  involved,  under 
the  order  and  judgment  of  the  court  and  make  distribution  of 
the  proceeds.  By  the  terms  of  that  order  he  was  required  to 
payout  of  the  proceeds  of  the  sale  ''all  taxes  and  assess- 
ments, and  Oroton  water  rents,  and  redeem  all  tax-sales 
which  may  be  a  lien  on  the  premises,  or  any  part  thereof,  at 
the  time  of  such  sale."  Just  such  an  order  came  under  our 
observation  in  Edston  v.  Pickersgill  (65  N.  Y.  316).  We 
there  held  it  to  be  mandatory,  and  that  the  referee  was  bound, 
before  distributing  the  fund,  to  pay  ofE  and  discharge  all  the 
liens  and  assessments  of  which  he  had  knowledge,  and  was  not 
justified  in  shutting  his  eyes  to  their  existence  because  the  pur- 
chaser was  sluggish  or  inactive.  The  referee  in  this  case  sold 
the  premises  to  John  G.  Flammer,  for  $16,100,  the  latter  as- 
senting to  tlie  terms  of  sale,  which,  among  otlier  things,  pro- 
vided that  "  all  taxes  and  assessments  and  other  incumbrances 
which  at  the  time  of  sale  are  liens  or  incumbrances  upon  said 
premises  will  be  allowed  by  the  referee  out  of  the  purchase- 
money,  provided  the  purchaser  shall,  previous  to  the  deliveiy 
of  the  deed,  produce  to  the  referee  proof  of  such  liens  and 
duplicate  receipts  for  the  payment  thereof."  Just  such  terms 
of  sale  were  brought  to  our  notice  in  the  case  above  cited. 
We  held  that  they  modified  in  no  respect  the  duty  and  respon- 
sibility of  the  referee  as  to  liens  of  which  he  had  knowledge. 
While  due  force  and  eflEect  was  allowed  to  a  general  usage 
which  permits  the  referee  not  liimself  to  be  the  active  agent 
in  the  inquiry  for  existing  liens,  but  to  await  the  production 
to  him  by  the  purchaser  of  their  proof,  and  therefore  held  him 
excused  from  the  duty  of  making  examination  for  the  exist- 
ence and  amount  of  the  liens,  yet  we  also  decided  that  if  there 
were  to  his  knowledge  such  liens  in  existence,  it  would  be  ab- 
surd to  say  that  he  could  disregard  the  order  under  which  he 
acted  and  pay  over  the  money  as  if  the  liens  did  not  exist. 
Several  of  them  existed,  and  incumbered  the  property  in  the 
present  case.     One  for  Broadway  widening,  of  about  $125 ; 
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one  for  Riverside  park,  of  about  $19 ;  and  one  for  arrears  of 
Croton  water  and  taxes,  which  had  been  paid  by  the  pur- 
chaser, were  produced  by  him  to  the  referee,  and  allowed  him 
out  of  the  purchase-money.  But  an  assessment  for  sewers  of 
$247.83  was  left  outstanding  and  unpaid.  The  referee  knew 
of  its  existence  and  amount,  for  it  was  described  in  his  own 
report,  filed  before  the  sale,  as  an  existing  lien.  He  did  not 
himself  pay  this  assessment.  It  remained  in  fact  unpaid  from 
the  time  of  the  sale  in  June,  1873,  until  October,  1875,  when 
the  purchaser,  to  save  his  property  from  a  threatened  enforce- 
ment of  the  lien,  paid  it  to  the  city.  So  far  there  is  no  dis- 
pute about  the  facts.  About  two  years  later,  and  in  1877,  the 
purchaser  began  these  proceedings  to  compel  the  referee  to 
refund  the  amount  of  the  tax  with  interest.  No  explanation 
of  his  delay  is  given.  The  application  developed  a  serious 
disagreement  as  to  the  facts.  The  referee  claimed  that  the 
amount  of  the  assessment  was  deducted  from  the  purchase- 
money  and  assumed  by  the  purchaser.  The  issue  of  fact  thus 
raised  was  sent  to  a  referee  to  take  the  proofs  and  determine 
the  truth.  Such  referee  found  that  the  assessment  was  not 
deducted  from  the  purchase-money  or  allowed  thereon.  His 
report  develops  that  the  sum  of  $500  was  deducted  from  the 
purchase-money,  but  explains  the  reason  and  occasion,  and 
shows  that  it  had  nothing  to  do  with  this  assessment.  T.  J. 
Byrne  was  the  plaintiff's  attorney  in  the  partition  suit.  The 
judgment  put  in  evidence  shows,  that,  in  addition  to  his  taxa- 
ble costs,  he  was  awarded  a  very  liberal  allowance  of  $1,000. 
Flammer,  objecting  to  complete  his  purchase  and  making  some 
complaint  about  the  title,  was  induced  to  waive  his  objections, 
and  take  the  title  by  the  attorney's  agreement  to  deduct,  for  the 
purchaser's  benefit,  the  sum  of  $500  from  the  costs.  This  ar- 
rangement was  carried  out.  Practically  it  reduced  the  pur- 
chase-price just  that  amount.  Formally,  and  as  to  the  referee, 
the  full  bid  was  paid,  since  Byrne's  receipt  represented  so  much 
money  received  and  paid.  But  the  deduction  and  the  loss  was 
solely  that  of  the  attorney,  and  for  the  benefit  of  the  purchaser. 
The  former  gave  his  receipt  for  $500  which  he  did  not  require 
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the  purchaser  to  pay.  This  arrangement  had  nothing  to  do 
with  the  unpaid  assessment.  The  referee  to  whom  the  question 
of  fact  was  submitted  finds  that  Flammer  did  not  deduct  and 
was  not  allowed  the  amount  of  the  assessment  in  paying  the 
purchase-price. 

The  facts  thus  established  seem  to  be  decisive,  and  to  leave 
the  appellant  without  defense,  unless  there  be  force  in  some 
other  suggestions  made  in  his  behalf. 

It  was  argued  that  the  referee  was  misled  and  deceived  by 
the  conduct  of  the  purchaser.  The  sole  ground  of  this  posi- 
tion is  that  the  purchaser  paid  and  was  allowed  three  of  the  as- 
sessment liens,  and  threw  the  referee  off  his  guard  by  omitting 
the  one  now  claimed.  The  trouble  with  that  view  is  two-fold. 
No  such  defense  was  even  hinted  at  in  the  referee's  affidavit. 
On  the  contrary,  what  he  does  say  explicitly  contradicts  any 
such  idea.  He  swears  in  substance  that  this  assessment  was 
not  forgotten,  was  not  overlooked,  was  perfectly  remembered, 
because  he  says  it  was  deducted  from  the  purchase-money  and 
assumed  by  the  purchaser.  And  besides  the  referee  knew  of 
this  assessment  for  he  himself  had  reported  its  existence  and 
amount,  and  knew  also  that  he  had  not  paid  it,  nor  had  Flam- 
mer, since  the  latter  produced  no  vouchers.  There  is  not  the 
least  foundation  for  saying  that  he  was  misled,  unless  an  offi- 
cer of  the  court,  intrusted  with  serious  and  responsible  duties, 
and  expressly  directed  as  to  the  manner  of  their  performance, 
is  at  liberty  to  willfully  shut  his  eyes,  and  disregard  at  one  time 
the  knowledge  acquii-ed  at  another.  We  may  repeat  here  what 
was  forcibly  said  in  the  case  before  cited  :  "  If  the  purchaser 
was  sluggish  or  obstinate,  and  did  not  produce  the  proof  and 
receipts  of  payment,  it  did  not  justify  the  referee  in  shutting 
his  eyes  to  the  existence  of  these  liens,  and  ignoring  them,  and 
so  disposing  of  the  purchase-money  as  to  leave  the  premises 
under  these  liens."  The  duty  of  the  referee  was  plain :  it  was 
clearly  pointed  out  to  him  by  the  order  under  which  alone  he 
had  power  to  act ;  he  had  full  knowledge  of  the  assessment 
and  its  non-payment  by  the  purchaser.     That  would  seem  to 
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be  decisive  of  the  question.  But  objections  are  made  to  the 
order  which  required  the  referee  to  perform  his  neglected  duty. 

It  is  said  the  papers  on  which  the  motion  was  heard  at 
Special  Term  were  not  before  the  General  Term.  What  was 
omitted,  and  all  that  was  omitted,  was  the  testimony  taken  on 
the  reference.  But  the  report  of  the  referee  was  confirmed, 
and  there  was  no  appeal  from  so  much  of  the  order  as  con- 
firmed that  report.  At  General  Term  both  parties  stood  upon 
it.  Neither  questioned  its  findings  of  fact,  nor  brought  them 
in  issue.  The  testimony,  therefore,  was  immaterial  and  super- 
fluous. The  sole  question  arose  upon  the  findings  themselves 
taken  as  the  facts.  Substantially  both  the  Code  and  the  rule 
have  been  obeyed.  No  new  or  different  papers  were  presented 
to  the  General  Term.  Something  unnecessary  to  the  appeal 
was  omitted.  If  we  could  see  in  any  direction  how  the  omit- 
ted testimony  was  material,  we  should  require  its  production. 
Neither  the  Code  nor  the  rule  are  to  be  so  literally  construed 
as  to  compel  the  printing  and  presentation  of  unnecessary  and 
superfluous  papers.  What  is  material  and  necessary  to  the 
proper  action  of  the  appellate  court  is  enough. 

It  is  further  contended  that  the  finding  which  declares  that 
the  referee  did  not  pay  the  assessment  is  inconsistent  with  the 
finding  that ''  he  paid  and  fully  accounted  for  all  the  money 
received  by  him."  There  is  no  such  inconsistency.  Both  facts 
are  true.  He  did  pay  over  and  account  for  all  the  money  he 
received.  The  trouble  is  that  he  did  it  to  the  wrong  person. 
He  paid  to  the  parties  to  the  action  the  whole  of  the  moneys, 
when  a  part  of  it  should  have  gone  to  the  city  in  discharge  of 
this  assessment. 

It  is  finally  claimed  that  the  terms  of  sale  absolved  the  ref- 
eree from  payment,  if  the  purchaser  did  not  produce  the  dupli- 
cate receipts ;  that  the  latter  is  estopped  from  claiming  pay- 
ment of  the  referee ;  that  in  any  event  the  remedy  is  by  action 
and  not  by  motion  ;  and  that  the  delay  of  the  purchaser  was 
such  laches  as  to  defeat  his  remedy.  None  of  these  positions 
are  sound.  The  first  two  are  substantially  answered  by  the 
views  already  taken  of  the  facts.     The  third  is  answered  by 
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the  authority  of  £ki8Um  v.  PickeragiU  (ffwprci)^  in  which  the 
remedy  by  motion  was  sustained.  The  last  objection,  of 
laches^  has  no  sufficient  foundation  upon  which  to  rest.  The 
cases  cited  by  the  appellant  relate  only  to  the  application  of 
the  statute  of  limitations  to  equitable  rights.  The  doctrine  of 
Idchea  has  been  considered  by  us  in  many  cases  of  n^otions  to 
vacate  assessments,  and  its  application  and  limitations  defined. 
Where  delay  has  worked  an  injury ;  where  by  reason  of  it  the 
position  of  parties  has  been  changed ;  where,  relying  upon  it, 
new  acts  have  been  done  or  obligations  incurred, —  there  is  equity 
and  justice  in  giving  it  effect  as  a  bar.  {In  re  Lord^  78  N.  Y. 
109.)  Nothing  of  the  kind  appears  here.  It  is  not  shown  that 
since  the  payment  by  Flammer,  the  position  of  the  referee 
has  been  in  any  respect  changed,  or  that  he  has  been  harmed 
by  the  delay. 

We  are  of  the  opinion,  therefore,  that  the  General  Term  de- 
cided correctly,  and  the  order  should  be  affirmed,  with  costs. 

AH  concur,  except  Polobs,  Ch.  J.,  absent. 

Order  affirmed. 


In  the  Matter  of  the  Application  of  Douglass  Boabdman,  Ap- 
pellant, V.  Thb  Board  of  Supkrvisoes  of  Tompkins  County, 
Kespondent. 

Personal  property  belonging  to  a  resident  of  this  State,  in  the  hands  of  an 
agent  also  a  resident,  but  living  in  another  county,  which  is  subject  to 
the  order  and  control  of  the  owner,  is  taxable  to  him  at  his  place  of  resi- 
dence, and  not  to  the  agent. 

The  amendment  of  1851  (§  2,  chap.  176,  Laws  of  1851),  addmg  "  agent"  to 
those  holding  personal  property  in  a  representative  capacity  named  in 
the  provision  of  the  Revised  Statutes  (1  R.  S.,  889,  §  5),  who  are  to  be 
assessed  for  such  property,  in  no  respect  changed  the  rule  by  which  as- 
sessments to  residents  of  the  State  are  regulated,  its  scope  is  limited  to  the 
assessment  and  taxation  of  property  within  the  State  owned  by  non- 
residents  of  the  State. 

Accordingly  "Md^  where  certain  bonds  and  mortgages  whose  owners  resided 
in  Monroe  county,  which  were  in  the  hands  of  the  relator  as  agent,  held 
subject  to  the  orders,  and  under  the  control  of  the  owners,   were. 
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notwithstanding  his  protest,  assessed  to  the  relator  at  his  home  in 
Tompkins  county,  tliat  the  assessment  was  illegal;  and  he  haying  paid 
the  tax  thereon,  that  an  order  pursuant  to  the  act  of  1869  (Chap.  855,  Laws 
of  1869),  as  amended  in  1871  (Chap.  695,  Laws  of  1871),  requiring  the 
board  of  supervisors  of  Tompkins  county  to  refund  the  amount  paid, 
was  properly  granted  by  the  county  judge  of  that  county. 

i^  seems  that  the  plan  of  taxation  is  to  reach  all  personal  property  in  the 
State,  save  as  excepted,  by  assessing  the  owner  at  his  home  if  in  the 
State,  the  beneficial  owner  in  the  person  of  his  trustee  and  the  non- 
resident through  his  agent. 

WiUioTM  V.  B'd  of  Superwars  (78  N.  Y.  661),  People  v.  Trustees  of  Og- 
deruburg  (48  id.  397),  Hoyt  y.  Commissiofi&rs  of  Taxes  (28  id.  224),  CcUlin 
V.  HuU  (21  Vt.  152),  People  y.  Qardner  (51  Barb.  852).  distinguished. 

(Submitted  May  8, 1881  ;  decided  May  31, 1881.) 

Appeal  frorn  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  reversing  an  order  of 
the  county  judge  of  Tompkins  county,  which  granted  an  ap- 
plication on  the  part  of  petitioner  to  compel  defendant  to  re- 
fund a  tax  collected  under  an  alleged  illegal  assessment. 

The  material  facts  are  stated  in  the  opinion. 

S.  D.  HaUxdaai  for  appellant.  A  trustee,  guardian,  execu- 
tor or  administrator  is,  in  law,  the  owner  of  the  personal  prop- 
erty held  by  him  as  such.  It  must  be  assessed  to  him  where 
he  Hves.  (1  fl.  S.  389,  §  5  [1st  ed.]  ;  Lcyrd  v.  Arnold,  1.8 
Barb.  104.) 

TTm.  N.  Noble  for  respondent.  The  petitioner  was  prop- 
erly assessed  on  account  of  the  securities  in  question.  (1  R. 
S.  389,  §  5,  as  amended,  §  2,  chap.  176,  Laws  of  1851 ;  WiJl- 
iams  V.  Bd.  ofSup^v^rs,  78  N.  Y.  665  ;  People  v.  Trustees  of 
Village  of  Ogdenshurg,  48  id.  397.)  The  situs  of  this  personal 
property  was  at  Ithaca.  {Hoyt  v.  Com,  of  TaaceSj  23  N.  Y. 
390 ;  Cadm  v.  HvU,  21  Vt.  152.)  The  agent  was  properly 
assessed  on  account  of  it.  {People  v.  Trustees  of  Ogdenshurgy 
48  N.  Y.  390.)  The  principals  residing  in  Monroe  county 
could  not  have  been  legally  assessed  there  on  account  of  this 
property.     {People  v.  Gardner,  51  Barb.  352.) 
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Daitfobth,  J.  There  is  no  dispute  about  the  facts  upon 
which  this  appeal  depends.  The  appellant  had,  as  agent  for 
his  sisters,  bonds  and  mortgages  belonging  to  them,  to  the 
amount  of  $12,500.  He  had  procured  them  at  their  request, 
by  means  of  their  money,  as  an  investment,  and  they  remained 
in  his  hands  as  their  agent  and  for  their  convenience.  He 
held  them  subject  to  their  order,  and  they  had  at  all  times 
exclusive  control  over,  Jlrsty  the  money  with  which  they  were 
obtained,  and  seoondj  the  securities.  He  resided  in  Ithaca, 
Tompkins  county,  and  they  in  Bochester,  Monroe  county,  all 
in  this  State.  The  assessors  of  the  town  of  Ithaca  were  in- 
formed of  these  facts,  and  disregarding  his  protest  made  an 
assessment  in  these  words :  "  Douglas  Boardman,  agent,  per- 
sonal property,  $12,600."  The  tax  was  collected,  and  he  ap- 
plied to  the  County  Court  of  Tompkins  county,  under  chapter 
855  of  the  Laws  of  1869,  as  amended  by  chapter  695  of 
the  Laws  of  1871,  for  an  order  requiring  the  supervisors 
of  that  county  to  refund  the  amount  paid.  The  order  was 
granted,  but  upon  appeal  reversed  by  the  General  Term  of 
the  Supreme  Court.  In  this  we  think  was  error.  The  gen- 
eral legislation  of  the  State  in  reference  to  taxation  as  it  stood 
in  1861  was  examined  by  this  court  in  JSoyt  v.  CommisaioTiers 
of  Tdxes  (23  N.  Y.  224),  and  so  far  as  the  question  before  us 
is  concerned  it  is  imaffected  by  any  subsequent  statute.  As  to 
the  subjects  of  taxation  a  literal  meaning  was  there  given  to 
the  language  of  the  statute,  which  defines  the  property  liable 
thereto  ^'  as  all  lands  and  all  personal  estate  within  this  State  " 
(1  R.  S.,  tit.  1,  chap.  13,  §  1,  p.  387),  and  it  was  held  that  by 
necessary  implication  no  other  property  could  be  taxed.  The 
precise  point  of  the  decision  was  that  personal  property  of  a 
resident  of  this  State  actually  situated  in  another  State  or 
county  was  not  to  be  included  in  the  assessment  against  him. 
But  it  necessarily  followed  that  personal  property  of  a  non-resi- 
dent which  is  situated  here  was  liable  to  taxation  except  such 
articles  as  are  exempt  by  the  provisions  of  section  6  {infra). 
The  place  and  mode  of  assessment  were  also  referred  to,  and 
the  court  had  under  consideration  the  statutory  provisions  con- 
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tained  in  1  K.  S.,  pt.  1,  chap.  13,  tit.  2,  art.  1,  entitled  "  of  the 
place  in  which  property  is  to  be  aseeseed,"  and  the  result  then 
reached  is  important  in  its  bearing  upon  the  question  before 
us.  Under  the  statute  eupra^  land  is  to  be  assessed  to  its  owner 
when  situated  in  the  town  where  he  resides ;  if  it  is  in  an- 
other town,  and  occupied  by  another  person,  to  the  owner 
or  occupant,  and  if  so  situated  and  unoccupied,  it  is  to  be  as- 
sessed as  land  of  a  non-resident.  But  section  5  of  that  act  de- 
clared that  every  person  shall  be  assessed  in  the  town  where  he 
resides  for  all  personal  estate  owned  by  him,  including  all  such 
personal  estate  as  is  in  his  possession,  or  under  his  control,  as 
trustee,  guardian,  executor  or  administrator,  and  ^'  that  in  no  case 
shall  property  so  held  under  either  of  those  trusts  be  assessed 
against  any  other  person."  It  thus  appears  that  the  object  of 
this  scheme  of  taxation  is  to  reach  property  within  this  State 
without  regard  to  the  owner's  residence,  and  this  was  ef- 
fected by  placing  it  against  the  name  of  the  owner  if  he 
resides  here,  or  if  he  resides  elsewhere,  by  assessing  it  to  the 
person  in  whose  control  it  is  found.  Under  this  law  can  it  be 
supposed  that  the  bonds  and  mortgages  in  question  could  law- 
fully escape  taxation  ?  The  owners  resided  in  this  State,  had 
full  control  over  them,  but  for  the  time  being  the  manual  pos- 
session was  in  the  appellant.  He  did  not  hold  them,  however, 
either  as  executor,  or  administrator,  or  tnistee.  If  the  owner 
was  called  upon  by  the  assessors  in  Monroe  county  these  facts 
woidd  be  no  answer  to  their  exaction.  Yet  if  the  statute  ap- 
plies, it  would  be,  for  its  language  is  peremptory ;  '^  in  no  case," 
it  says,  shall  property  so  held  under  either  of  those  trusts 
be  assessed  against  any  other  person.  The  reasonable  limita- 
tion of  the  statute  is,  therefore,  to  property  owned  by  a  non- 
resident situate  in  this  State,  but  in  the  hands  of  some  one  hav- 
ing a  special  interest  in  or  control  over  it,  or  to  property  in 
the  hands  of  one  occupying  a  peculiar  relation  to  it  as  trustee, 
executor  or  administrator,  although  the  real  party  in  interest 
as  legatee,  devisee,  oestm  que  truat  or  other  like  character 
resides  in  the  State.  So  far,  we  have  had  before  us  the  statute 
as  enacted  in  1830.  The  respondent  places  his  contention  upon 
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Bubsequent  legislation,  that  of  1851  {Laws  of  1851,  chap.  176, 
p,  332).  By  this  the  word  "  agent "  was  placed  before  that 
of  "trustee"  in  the  fifth  section,  and  thus  a  new  representative 
character  added  to  those  already  named.  Nothing  was  stricken 
from  the  section,  but  other  additions  made,  qualifying  the  gen- 
eral e£Eect  of  the  word  "  agent,"  and  restricting  the  species  of 
property  for  the  possession  of  which  he  might  be  assessed.  It 
in  no  respect  changed  the  rule  by  which  assessments  to  resi- 
dents of  the  State  were  to  be  regulated,  but  provided  that,  in 
case  any  person  possessed  of  personal  estate  shall  reside  in  two 
or  more  counties,  his  residence,  for  the  purposes  of  the  section, 
shall  be  deemed  to  be  where  his  principal  business  shall  have 
been  transacted,  and  adds  that  the  products  of  any  State  of  the 
United  States,  consigned  to  agents  in  this  State,  for  sale  on 
commission  for  the  benefit  of  the  owner,  shall  not  be  assessed 
to  such  agent,  nor  shall  agents  of  moneyed  corporations  or 
capitalists  be  liable  to  taxation  under  this  section  for  any 
moneys  in  their  possession  or  under  their  control  transmitted 
to  them  for  the  purposes  of  investment  or  otherwise.  This 
amendment  was  held,  in  the  case  cited  {Hoyt  v.  Commissioner^ 
supra\  to  confirm  the  view  there  taken,  that  an  actual  situs  of 
property  within  the  State  was  the  criterion  for  taxation.  It 
does  not  aid  the  appellant,  for  its  scope  is  limited  to  the  lia- 
bility of  non-residents  of  the  State  for  property  brought  or  sent 
into  it.  But  concerning  the  entire  section  and  its  amendment 
the  court  says  {Iloyt  v.  Commissioner^  supra) :  "  In  that  mode 
the  estates  of  non-residents  having  a  situs  here  were  reached. 
But  it  was  at  least  doubtful  whether  the  terms  trustee,  guard- 
ian, etc.,  were  sufficiently  descriptive  to  include  property 
of  non-residents  situated  here,  under  all  conditions,  which 
ought  to  subjecti  it  to  taxation.  The  more  comprehensive  word 
a^gerUy  therefore,  was  added."  This  is  a  natural  construction, 
and,  so  limited,  completes  the  plan  of  taxation.  The  object  of 
this  kind  of  legislation  is  to  reach  all  property  in  this  State, 
and  is  effected  when  the  resident  is  assessed  at  his  home  —  the 
beneficial  owner  in  the  person  of  his  trustee,  and  the  non- 
resident through  his  agent.     Any  other  construction  would 
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defeat  this  object.  A  person  living  in  a  city  where  taxation 
was  onerous  would  escape  the  burden  by  placing  his  personal 
assets  in  the  hands  of  an  agent  in  an  outlying  town,  while  the 
countryman,  whose  property  might  at  the  time  of  assessment 
be  in  the  hands  of  his  factor,  broker  or  commission  agent  for 
sale  or  investment,  would  find  it  enlarged  by  city  valuations 
only  to  be  diminished  by  taxes  from  which  he  could  derive  no 
benefit.  Produce,  money  and  securities,  for  purposes  of  sale, 
investment  or  collection,  are  constantly  moved  from  the  owner 
to  his  factor,  broker,  or  attorney.  At  all  times  he  can  easily  be 
reached  at  his  residence ;  but,  if  taxation  is  to  depend  upon 
locality,  the  rate  will  be  uncertain  and  the  work  of  discovery 
attended  with  increased  difliculty.  .  Such  a  result  is  not  called 
for  by  the  terms  of  the  statute,  nor  can  it  be  justified  on  principle. 
If  sustained,  it  must  be  upon  authority.  The  learned  counsel 
for  the  respondent  refers  us  to  Williams  v.  Board  of  Super- 
visors  (78  N.  Y.  661) ;  People  v.  Trustees  of  Ogdent^r^  (48 
id.  39T) ;  Royt  v.  Commissioners  of  Taxes  (23  id.  224) ; 
CaUin  v.  HvU,  (21  Vt.  152) ;  People  v.  Gardner  (51  Barb. 
852),  but  a  careful  examination  of  each  one  of  these  cases 
leads  to  a  diflferent  conclusion.  Williams  v.  Board  of  Super- 
visors related  to  an  agent  acting  for  a  foreign  principal,  and  the 
property  in  his  hands  was  held  to  be  exempt  within  the  qualifi- 
cation of  the  act  of  1851  before  referred  to.  Boyt  v.  Com- 
missioners of  Taxes  has  been  before  spoken  of.  Catlin  v. 
JIicU  brought  before  the  court  an  agent  holding  in  his  hands 
securities  belonging  to  a  non-resident  of  the  State,  and  for  his 
services  receiving  a  salary.  The  court  held  that  they  were 
''held  in  trust"  within  the  meaning  of  the  statute,  and  so  tax- 
able to  him.  People  v.  Gardner  was  the  case  of  a  resident  of 
this  State  successfully  resisting  taxation  here  upon  securities  in 
the  hands  of  his  agent  in  another  State,  and  was  disposed  of 
upon  the  principle  settled  in  Royt  v.  Commissioners  of  Taxes 
{supra),  and  likewise  stated  in  Catlm  v.  HvU  {supra).  People 
V.  Trustees  of  Ogdenshurg  came  up  on  certioraH  to  review  a 
tax  laid  under  the  act  of  1851  (Chap.  371),  entitled  "  An  act  to 
subject  certain  debts  owing  to  non-residents  to  taxation,"  and 
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has  no  bearing  upon  any  question  before  ns.  There  is,  there- 
fore, nothing  to  interfere  with  the  conclnsion  required  by  sound 
policy  and  reason  that  the  bonds  and  mortgages  were  taxable 
in  Monroe  county  to  the  owners  and  were  not  assessable  to  the 
relator.  The  order  of  the  Supreme  Court  should,  therefore,  be 
reversed  and  the  order  of  the  County  Court  aflSnned,  with  costs. 

All  concur,  except  Folgbb,  Ch,  J.,  absent,  and  Finch,  J., 
taking  no  part. 

Ordered  accordingly. 


DAvro  Levy  et  al..  Appellants,  v.  Solomon  Loeb  et  al., 
Bespondents. 

PlaintlfiB  employed  defendants,  who  were  brokers,  to  buy  '*  for  their  ac- 
count and  risk/'  a  specified  amount  of  United  States  bonds.  It  was 
agreed  between  them  that  defendants  should  loan  and  advance  the 
purchase-price  at  a  specified  rate  of  interest  and  carry  the  original 
bonds  purchased,  holding  them  as  collateral.  Defendants  purchased  the 
amount  of  bonds  specified,  not  as  agents,  however,  but  in  their  own 
names ;  they  reported  to  plaintiffs  a  purchase  on  their  account,  but  at  a 
price  greater  than  that  paid.  Before  the  maturity  of  the  loan,  defend- 
ants sold  the  bonds  purchased,  on  their  own  account,  without  the  knowl- 
edge or  assent  of  plaintiffs.  Plaintifis  made  a  payment  on  account  of  the 
supposed  loan  ;  at  its  maturity  they  were  caUed  upon  to  pay,  and  noti- 
fied that  in  case  of  default,  they  would  be  sold  out ;  not  having 
paid,  other  bonds  of  a  like  amount  were  sold.  In  an  action  brought  to 
repudiate  the  aUeged  purchase,  and  to  recover  back  the  money  paid,  de- 
fendants set  up  a  counter-claim  for  the  deficiency  arising  on  such  sale. 
Held,  that  said  counter-claim  was  properly  rejected  ;  that  substantial  per- 
formance of  their  contract  was  a  condition  precedent  to  defendants'  right 
of  recovery,  while  the  facts  showed  that  it  was  not  performed  in  any  of 
its  essential  elements. 

Certain  other  bonds  were  purchased  by  defendants,  under  the  same  agree- 
ment ;  they  charged  plaintiffs  a  commission  for  buying,  and  received 
from  the  sellers  a  commission  for  selling.  Held,  that  the  taking  of  these 
commissions  from  both  sides  was  a  breach  of  the  contract. 

jR  seems  that  if  there  had  been  no  express  agreement  to  carry  the  identical 
bonds  purchased,  defendants  would  have  been  required  to  show  that  they 
kept  on  hand  ready  for  delivery  on  demand  a  like  amount  of  similar 
bonds. 

(Argued  May  4, 1881 ;  decided  May  81,  1881.) 
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Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  December  30,  J  680, 
which  reversed  a  judgment  in  favor  of  plaintiffs,  entered  upon 
a  decision  of  the  court,  on  trial  without  a  jury. 

This  action  was  brought  to  repudiate  a  purchase  of  bonds, 
claimed  by  defendants  to  have  been  made  for  plaintiffs,  be 
cause  of  lllleged  breach  of  contract,  and  to  recover  back  moneys 
paid  by  plaintiffs  under  the  contract  in  alleged  ignorance  of 
the  non-performance  by  defendants. 

The  material  facts  are  stated  in  the  opinion. 

Zenns  Sanders  for  appellants.  A  recovery  by  defendants, 
without  proof  that  they  were  ready,  able  and  willing  to  perform 
their  contract,  and  that  they  carried  the  original  bonds  to  Janu- 
ary 2,  1878,  cannot  be  had.  {BigeUno  v.  Morgcm^  47  N.  Y. 
318  :  Nelson  v.  Plimptan  F.  P.  K  Co.,  55  id.  484.)  De- 
fendants having  violated  their  contracts  of  agency  as  to  both 
lots  of  bonds,  by  charging  a  profit  to  plaintiffs  in  addition  to 
their  commissions,  and  by  taking  an  unlawful  commission  from 
the  sellers,  plaintiffs  could  elect  to  avoid  or  repudiate  the  con- 
tract. (10  Ch.  App.  Cas.  526 ;  Whited  v.  Gernumia  F.  Ins. 
Co.,  76  N.  Y.  421 ;  Story  on  Agency  [8th  ed.],  §  210 ;  Kerr's 
Fraud  and  Mistake  [Bump's  notes],  348 ;  Adams'  Equity, 
raarg.  p.  184  [6th  Am.  ed.]  ;  Bispham's  Principles  of  Equity,  § 
94;  BenUeyy.  Cra/ven^  18  Beav.  75;  Dwooe  v.  Fcmning,  2 
Johns.  Ch.  268 ;  The  York  Building  Co.  v.  Mackenzie  cfe  Bra., . 
P.  C.  42 ;  Jackso7i  v.  Va/n  Dolsen,  5  Johns.  48,  notes ;  Tyrrel 
V.  Bk.  of  London,  10  H.  of  L.  0.  52;  BervUey  v.  Graven,  18 
Beav.  75;  Willard's  Eq.  Juris.  606-607.)  Defendant  could 
not  act  as  agent  for  both  parties  without  their  knowledge. 
(Everhart  v.  Searle,  71  Penn.  St.  259  ;  Famsworth  v.  Hemmer, 
1  Allen,  494 ;  Parker  v.  McKemia,  L.  K.,  10  Ch.  App.  Cas. 
116;  Duryee  v.  Lester,  75  N.  Y.  444;  Dunlap's  Paley's 
Agency,  33,  note  3 ;  Story  on  Agency,  §  211  [8th  ed.] ;  Wright 
V.  Dannah,  2  Camp.  203 ;  Dixon  v.  Broomfidd,  2  Chitty,  205 ; 
Copeland  v.  Mercantile  Ins.  Co.,  6  Peck,  204 ;  Florence  v. 
Adams,  2  Rob.  [La.]  556 ;  N  Y.  Cent.  Ins.   Co.  v.   NaL 
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Prot.  Ins.  Cb.,  14  N.  Y.  91.)  Plaintiffs  were  entitled  to  re- 
cover the  full  amount  paid  to  defendants  for  carrying  these 
bonds,  because  defendants  sold  them  in  violation  of  the  con- 
tract. {Origg  v.  AustJin^  20  Mass.  22;  Ooodwm  v.  Gilbert^ 
10  id.  510;  Carter  v.  Cariery  31  id.  429;  JBiU  v.  B&weey  11 
Mete.  271 ;  Harri8(m  v.  Chilton^  5  Ga.  293 ;  Wheeler  v.  Boa/rdj 
12  Johns.  364 ;  Giles  v.  JEd/vda/rddy  7  Term,  181 ;  Rieha/rde  v. 
AUerhy  17  Me.  299.)  Defendants  wfere  bound  under  their  con- 
tract to  carry  the  identical  bonds  agreed  to  be  purchased. 
{Burrda  v.  Bush.  R.  R.  Co.,  75  N.  Y.  211 ;  Nowrse  v.  PriToe, 
4  Johns.  Ch.  496-497 ;  id.  86-87;  AUen  v.  Dykers,  3  Hill. 
598;  Dykers  v.  AUen,  7  id.  501;  PeckhamY.  Ketchtmiy  5 
Bosw.  506 ;  HorUm  v.  Morgan,  19  N.  Y.  173 ;  StewoH  v. 
Drake,  46  id.  452 ;  Baker  v.  Draks,  66  id.  523 ;  Marston 
V.  (?ot^,  69  id.  226 ;  Story  on  Bailments,  §  339 ;  Eedfield 
on  Carriers  and  Bailments,  §  659 ;  Edwards  on  Bailments,  37, 
188.)  A  demand  of  performance  of  an  illegal  condition  dis- 
penses with  a  formal  demand  for  performance  by  the  other 
party.  \Rider  v.  Pond,  19  N.  Y.  267.)  Where  conditions  are 
concurrent,  one  party  seeking  to  charge  the  other  on  the  con- 
tract must  first  put  him  in  default.  {Lester  v.  Jewett,  11  N. 
Y.  456;  CaUmond  v.  Briggs,  1  Salk.  112;  Ihmham  v. 
Mann,  4  Seld.  513.) 

Will.  Ma/n  for  respondents.  The  defendants  were  not 
bound,  nnder  the  circumstances  of  this  case,  to  keep  on  hand 
for  plaintiffs  the  identical  bonds  which  were  bought  when 
plaintiffs  gave  the  orders  to  buy.  {Nov/rse  v.  Prime,  4  Johns. 
Ch.  489  ;  id.  7  ;  id.  69 ;  StewaH  v.  Drake,  46  N.  Y.  451 ; 
SorUm  V.  Morgam,,  18  id.  170.)  A  conversion  of  the  collateral 
security  by  the  pledgee  does  not  prevent  his  recovery  of  what 
is  due  him,  but  only  entitles  the  pledgor  to  offset  or  recoup 
his  damage.    {Oruman  v.  Smith,  9  Reporter,  No.  23,  p.  748.) 

Finch,  J.  The  contract  between  these  parties  was  primarily 
one  of  agency.  The  defendants  were  bankers  and  brokers,  and 
were  employed  by  the  plaintiffs  to  buy  "  for  their  account  and 
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risk,"  $100,000  of  United  States  sixes  of  1881,  and  the  same 
amount  of  bonds  of  1867.  The  purchase-price  was  to  be  ad- 
vanced by  the  defendants  and  take  the  form  of  a  loan,  upon 
which  interest  at  four  per  cent  was  to  be  charged  and  allowed, 
the  bonds  meanwhile  being  held  as  collateral  to  the  loan,  but 
to  be  carried  by  the  defendants  for  plaintiffs'  account. 

The  bonds  of  1881  were  bought  in  Frankfort.  They  were 
purchased  by  the  defendants  in  their  own  name  and  paid  for 
by  them.  As  between  them  and  the  vendors  abroad,  there  was 
no  claim  or  trace  of  agency,  but  a  sale  to  the  defendants  di- 
rectly. The  title  to  the  bonds,  their  ownership  and  possession, 
passed  to  the  bankers  making  the  purchase,  so  completely  and 
perfectly,  that  the  latter  could,  as  ithey  in  fact  afterward  did, 
transfer  to  others  the  identical  bonds  thus  bought,  by  a  valid 
and  absolute  title.  The  purchase  was  made  on  the  16th  and 
17th  of  February,  1876,  in  part  by  Goldschmidt  &  Eisdorff, 
and  in  part  by  the  Deutsche  Vereins  banks,  acting  for  and  on 
account  of  defendants,  and  in  obedience  to  a  telegram  request- 
ing such  purchase.  On  the  18th  of  February,  and  while  the 
bonds  were  just  started  upon  their  transfer  from  Frankfort,  the 
defendants  gave  the  plaintiffs  written  notice  that  the  former 
had  bought  for  the  latter  and  for  their  account  and  risk, 
$50,000  of  the  1881«,  at  123f,  and  $50,000,  at  123f,  to  be 
carried  at  four  per  cent  per  annum.  As  matter  of  fact  the 
statement  was  not  true.  The  Special  Term  found  that  the  real 
and  actual  cost  of  the  bonds  was  less  than  the  price  represented 
and  charged,  by  the  sum  of  $577.82,  which  last  sum  was  ex- 
plained as  made  up  of  1691.65  reich  marks  charged  for  insur- 
ance, which  had  not  been  paid  or  incurred ;  and  a  charge  for 
commissions  for  purchasing  the  bonds  in  Frankfort,  called 
"  courtage,"  which  amounted  to  205  reich  marks  more.  It  is 
apparent,  therefore,  that  the  agents,  instead  of  buying  for  the 
account  and  risk  of  their  principal  alone,  bought  these  bonds 
on  their  own  account  at  a  fixed  price,  and  held  them  for  the 
principals  at  a  larger  price  and  for  a  profit  which  was  meant  to 
be  realized ;  the  latter  supposing  the  defendants  to  be  acting 
wholly  for  their  benefit  and  in  their  interest  as  such  principals. 
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Tlie  agent  employed  to  buy  undertook  to  transfer  the  bonds  to 
the  principal  at  a  profit  beyond  their  cost,  concealing  the  truth 
of  the  transaction  from  the  latter.  This  phase  of  the  purchase 
and  sale  is  not  modified  by  the  suggestion,  very  urgently 
pressed  upon  our  attention,  that  no  particular  or  identical  bonds 
were  intended  on  either  side,  but  only  so  much  of  the  National 
debt  of  the  government,  without  reference  to  the  numbers  or 
identity  of  the  bonds.  Whatever  was  bought  on  the  one  hand 
and  transferred  on  the  other  was  in  that  view  only  more  clearly 
property  bought  by  the  defendants,  and  put  upon  the  plaintiffs 
at  a  profit,  without  a  suspicion  on  the  part  of  the  latter  that  the 
defendants  were  acting  in  their  own  interest,  rather  than  as 
disinterested  and  faithful  agents. 

Something  equally  questionable  in  its  nature,  though  more 
trifling  in  amount,  took  place  in  the  purchase  of  the  bonds  of 
1867.  They  were  bought  in  June,  1876,  of  Fisk  &  Hatch  by 
the  defendants,  who  charged  their  principals  with  a  commission 
for  buying,  and  received  also  from  the  seller  a  commission  of 
$31.25  for  selling.  The  agent  for  the  buyer  was  also  agent  for 
the  seller,  and  took  commissions  from  both  sides  with  impar- 
tial confidence  in  the  propriety  of  so  doing. 

The  purchase  having  been  made  the  bonds  were  to  be 
"carried  "  by  the  defendants  for  an  interest,  at  first,  of  four  per 
cent.  It  is  found  as  a  fact  by  the  Special  Term  that  they  "  agreed 
to  carry  the  original  bonds  purchased  for  the  plaintiffs^  account." 
There  is  evidence  to  sustain  this  finding.  The  written  notifi- 
cation given  by  the  defendants  was  of  a  purchase  at  a  particu- 
lar date  for  plaintiffs'  account  and  risk.  The  latter  swear  that 
they  applied  for  the  numbers  of  the  bonds,  and  give  the  reasons 
why  their  identity  was  important.  There  is  dispute  on  the  sub- 
ject, but  we  must  be  concluded  by  the  finding,  more  especially 
since  it  is  not  excepted  to  by  the  defendants,  nor  is  there  any 
request  to  find  the  contrary.  The  original  bonds,  bought  in 
Frankfort,  and  of  Fisk  &  Hatch,  were  not  carried  in  pursu- 
ance of  the  agreement.  It  is  found  that,  before  the  maturity 
of  the  loan,  and  while  the  contract  to  carry  was  in  force,  the 
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defendants  for  their  own  account,  without  the  knowledge  aud 
consent  of  plaintiffs,  sold  the  whole  lot  of  original  bonds. 

There  is  abundant  evidence  to  jastify  this  conclusion^  and  it 
must  be  taken  as  a  fact  in  the  case.  It  is  entirely  inconsistent 
with  the  theory  and  argument  of  the  defendants,  that  so  long 
as  they  kept  on  hand  an  amount  of  government  bonds,  of  the 
issues  in  question,  ready  for  delivery  upon  demand,  it  mattered 
not  that  the  identical  bonds  were  gone.  It  is,  perhaps,  neces- 
sary to  concede  that  ordinarily,  and  in  the  absence  of  any- 
special  agreement,  the  identical  bonds  need  not  be  retained. 
It  has  been  so  held  as  to  stocks.  {Tcmssig  v.  ffarty  58  N.  T. 
425.)  It  is  not  easy  to  see  why  the  same  rule  must  not  be 
applied  to  government  bonds.  But  here  it  is  found  and  certi- 
fied to  us  as  a  fact  that  the  parties  themselves  agreed  that  the 
original  bonds  should  be  carried.  It  was  competent  for  them 
to  make  such  an  agreement,  and  we  cannot  ignore  it  or  substi- 
tute something  else  in  its  place.  If  we  could  disregard  the 
stipulation  to  carry  the  original  bonds,  and  say  that  it  was 
enough  to  have  others  on  hand  ready  for  delivery,  a  further  diffi- 
culty would  arise  out  of  the  refusal  of  the  trial  judge  to  find  any 
such  fact.  The  defendants,  it  is  true,  testified  to  it,  but  their 
cross-examination  made  their  statement  somewhat  doubtful  and 
uncertain.  Their  books  of  account  were  produced  and,  it  it 
claimed,  showed  more  bonds  due  from  defendants  than  they  had 
in  their  possession.  Those  books  are  not  here.  We  do  not  know 
their  contents.  We  cannot  say  that  the  Special  Term  erred  in 
its  refusal  to  find  the  fact  requested.  In  any  event,  therefore 
we  seem  to  be  compelled  to  take  it  as  a  fact  that  the  agreement 
to  carry  the  bonds  was  not  performed. 

Of  these  facts  the  plaintiffs  were  kept  in  ignorance.  Some 
time  after  the  alleged  purchase  an  account  was  rendered  to 
them  of  the  transaction,  in  which  they  were  treated  as  the 
owners  of  the  bonds,  and  credited  with  coupons  collected,  and 
upon  which  they  paid  something  more  than  $10,000.  In  this 
account  were  involved  all  the  improper  charges  originally  made, 
including  six  per  cent  of  additional  interest  for  the  period  be- 
tween the  shipment  of  the  bonds  from  Frankfort  and  their  ar- 
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rival  in  New  York,  making  for  that  space  of  time  an  interest  of 
ten  per  cent  instead  of  the  four  per  cent  agreed  upon  for  carry- 
ing. At  the  maturity  of  the  loan  the  plaintiffs  were  called  upon 
to  pay  the  alleged  indebtedness,  or  to  be  sold  out.  The  amount 
demanded  included  the  excess  charged  over  the  cost.  The 
original  bonds  were  long  before  sold,  but  the  pretense  of  their 
being  held  and  carried  was  still 'kept  up.  The  defendants'  let- 
ter speaks  of  a  delivery  of  the  bonds  "  which  we  have  been 
carrying  at  your  request."  Their  attorney's  letter  notifies  the 
plaintife  that  "the  bonds  held  as  collateral  will  be  sold  in 
•default  of  payment."  When  the  sale  took  place,  other  and 
substituted  bonds  were  sold  ;  a  vicarious  sale  to  demonstrate  a 
deficiency,  which  was  thus  established  to  a  large  amount. 

But  at  this  point  came  discovery  and  resistance.  The  plaint- 
ifib  brought  their  action  to  repudiate  the  alleged  purchase  and 
recover  back  the  money  paid  upon  it,  and  tlie  defendants  set 
up  a  counter-claim  for  the  deficiency  and  claimed  judgment 
therefor.  At  Special  Term  the  countep-claim  was  rejected  and 
the  plaintiffs  allowed  to  recover  only  the  amount  of  the  excess- 
ive charges  over  cost.  But  the  General  Term  reversed  the 
decision  upon  the  ground  that  the  counter-claim  was  improp- 
erly rejected.  The  latter  is  the  sole  question  presented  on  this 
appeal,  for  the  right  of  plaintiffs  to  the  items  embraced  in 
their  recovery  was  conceded  by  the  defendants'  requests  to  find, 
and  is  admitted  in  the  argument  here  as  being  proper  correc- 
tions of  the  account.  Were  the  defendants,  therefore,  entitled 
to  recover  their  counter-claim?  Substantial  performance  of 
their  contract  by  them  was  a  condition  precedent  to  their  right 
of  recovery.  The  contract  was  not  merely  for  the  loan  of  so 
much  money.  That  was  but  a  single  element  in  an  entire  and 
much  broader  agreement.  The  defendants  were  to  buy  the 
bonds  as  agents  of  the  plaintiffs.  They  were  to  make  the  pur- 
chase in  that  capacity,  with  the  skill  and  ability  which  their  busi- 
ness and  experience  indicated  and  in  entire  good  faith  to  their 
clients,  without  any  adverse  or  hostile  interest ;  and  the  identical 
bonds  thus  bought  they  agreed  to  carry,  advancing  the  money 
for  that  purpose,  and  holding  the  bonds  as  collateral.     That 
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contract,  the  findings  of  the  learned  judge  at  Special  Term 
show,  was  not  performed  by  the  defendants  in  any  of  its  essen- 
tial elements.  They  did  not  buy  for  their  clients  in  good  faith 
as  agents,  but  on  the  contrary,  buying,  without  disclosing  their 
agency,  sought  to  transfer  the  bonds  to  the  plaintiffs  at  a  larger 
price,  concealing  the  profit  intended  to  be  realized.  They  broke 
their  contract  by  taking  commissions  from  both  sides.  They 
broke  it  again  by  not  carrying  the  original  bonds  as  agreed,  and 
the  deficiency  upon  which  they  rely  sprang  from  a  sale  of  tlieir 
own  bonds  and  not  plaintiffs'.  Not  only  was  there  thus  a  total 
failure  to  perform  on  the  part  of  defendants,  but  it  is  entirely 
possible  that  the  sale  which  they  did  make  of  the  original 
bonds  bought  in  Frankfort,  and  of  Fisk  &  Hatch,  brought 
their  full  cost  and  left  no  deficiency.  The  defendants  choose 
not  to  disclose  either  the  date  or  terms  of  that  sale.  Doing  so 
they  cannot  sell  their  own  bonds  at  a  sacrifice  and  claim  that 
deficiency  of  the  plaintiffs.  The  rule  might  be  otherwise  if  the 
defendants  had  not  specially  agreed  to  carry  the  original  bonds. 
It  is  that  fact,  as  found  by  the  trial  judge,  which  is  fatal  to  the 
counter-claim  alleged.  The  agreements  were  mutual  and  the 
acts  to  be  done  concurrent.  Since  no  directions  to  sell  the  bonds 
were  given  by  plaintiffs,  upon  the  expiration  of  the  contract  by 
the  lapse  of  the  stipulated  time,  it  was  the  duty  of  the  defend- 
ants to  deliver  the  original  bonds  which  had  been  carried,  at  the 
price  actually  and  in  truth  paid  for  them,  and  the  duty  conieur- 
rently  of  plaintiffs  to  pay  that  price  with  the  interest.  The  de- 
fendants, therefore,  could  not  put  the  plaintiffs  in  defiiult  with- 
out a  tender  of  performance,  or  at  least  proof  of  a  readiness  and 
willingness  to  perform.  {Ndson  v.  Plimpton  Fvteproof'^ 
E.  Co,,  65  N.  Y.  484;  2  Pars,  on  Gout.  676,  677.)  No 
such  proof  was  given.  No  bonds  were  tendered.  The  original 
bonds  could  not  be,  since  the  brokers  had  sold  them  by  their 
own  unauthorized  act,  and  rendered  their  delivery  impossible. 
They  did  not  even  offer  similar  bonds  at  the  price  actually  paid, 
but  demanded  a  greater  one.  There  was  no  element  of  per- 
formance or  readiness  to  perform  in  the  case.    Not  a  single 
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stipnlation  of  the  contract  was  fairly  and  in  good  faith  ful- 
filled, and  no  valid  counter-claim  was  established. 

The  theory  of  the  defendants,  if  dissected  to  the  bone,  would 
perhaps  disclose  only  the  skeleton  of  a  bet  or  wager  upon  the 
future  price  of  government  bonds  of  the  issues  specified.  In 
consideration  of  four  per  cent,  called  interest,  the  defendants 
were  to  deliver,  within  an  agreed  period,  the  bonds  indicated, 
upon  demand.  If  they  rose  the  plaintiffs  would  win  and  defend- 
ants would  lose.  If  they  fell  the  result  would  be  reversed. 
We  do  not  deem  it  necessary,  however,  to  consider  this  interpre- 
tation of  the  contract  which  the  appellant  insists  is  the  necessary 
result  of  the  defendants'  construction  of  it.  Treating  it  as  un- 
objectionable in  the  respect  alleged  it  is  yet  very  clear  that  there 
was  a  substantial  failure  of  performance  on  the  part  of  defend- 
ants, and  no  proof  of  a  deficiency  for  which  the  plaintiffs  were 
liable. 

It  follows  that  the  order  of  the  General  Term  should  be  re- 
versed and  the  judgment  of  the  Special  Term  affirmed,  with 
costs. 

All  concur,  except  Folqer,  Oh.  J.,  absent,  and  Eabl,  J.,  dis- 
senting. 

Order  reversed  and  judgment  affirmed. 


Henry  Moett,  Plaintiff  in  Error,  v.  The  People  of  the  State 
OF  New  York,  Defendant  in  Error. 

Upon  the  trial  of  an  indictment  for  murder  the  prisoner  was  sworn  and  ex- 
amined as  a  witness  in  his  own  behalf.  After  the  court  had  charged  the 
jury  in  substance,  that  they  could  accept  snoh  parts  of  the  prisoner's  testi- 
mony as  they  believed  to  be  true  and  reject  the  parts  they  believed  to  be 
false,  it  then  charged  as  follows :  "  When  a  party  in  a  civil  action  deliber- 
ately swears  false  to  one  material  part  of  his  testimony,  and  the  jury  are 
satisfied  that  he  has  so  sworn  false,  intentionally  false,  they  are  not  only 
at  liberty  but  it  is  sometimes  the  duty  of  the  jury  to  reject  the  whole. 
The  maxim  iafcUius  in  uno,  fdlsus  in  omnibus"  The  prisoner's  counsel 
excepted  to  the  maxim.  Hdd^  untenable ;  that  the  maxim  was  a  sound 
one  for  the  guidance  oi  juries;  and  that,  taking  the  whole  charge  to- 
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gether,  it  could  not  be  construed  as  a  direction  to  reject  any  eyidence  the 
jury  believed  to  be  true. 

One  of  the  defenses  was  that  the  prisoner  was  in  such  a  state  of  mind  at  the 
time  of  the  killing  that  he  was  not  responsible  for  his  act.  The  court  charged 
in  substance  that  the  test  of  responsibility  was  the  capacity  of  the  prisoner 
to  distinguish  between  right  and  wrong  at  the  time  of  and  in  respect  to  the 
act  complained  of,  and  that  the  people  must  satisfy  the  jury,  beyond  all 
reasonable  doubt,  that  at  the  moment  the  act  charged  was  committed,  if 
committed  by  the  prisoner,  he  had  sufficient  reason  and  understanding  to 
form  and  have  a  criminal  intent  and  to  distinguish  between  right  and 
wrong.  The  prisoner's  counsel  thereafter  requested  the  court  to  charge 
*'  that  the  people  must  satisfy  the  jury  beyond  all  reasonable  doubt  that 
at  the  moment  the  act  alleged  in  the  indictment  was  committed  by  the 
prisoner  if  he  did  commit  it  he  had  reason,  perception  and  understanding 
sufficient  to  know  that  the  laws  of  God  and  the  land  forbid  him  from 
committing  it."  The  court  declined  to  charge  in  the  language  of  the  re- 
quest,  stating  it  adhered  to  the  original  charge.  £[eld,no  error ;  that  the 
charge  was  substantially  as  requested  and  properly  presented  the  law  on 
the  subject,  and  the  court  was  not  bound  to  adopt  the  language  of  the 
counsel.  ^ 

A  charge  not  excepted  to  on  such  a  trial  cannot  be  reviewed  here. 

A  witness  for  the  prosecution  having  testified  to  a  conversation  with  the 
prisoner,  was  asked,  on  cross-examination,  if  the  prisoner  made  a  certain 
statement  in  another  conversation ,  which  was  conceded  to  be  no  part  of 
the  conversation  already  testified  to ;  this  was  excluded.     Held,  no  error. 

The  prisoner  was  convicted  and  sentenced  to  be  hung  upon  a  day  sped- 
fied ;  he  was  respited  by  the  governor,  and  a  writ  of  error  and  stay 
of  execution  was  granted ;  the  conviction  was  affirmed  by  the  General 
Term,  a  writ  of  habeas  corpus  was  issued  in  that  court,  and  thereafter  at  a 
General  Term  constituted  of  different  justices  from  those  who  heard 
and  decided  the  case,  upon  the  production  of  the  prisoner  he  was 
again  sentenced  to  be  hung  on  a  day  named.  Held,  that  while  it  was 
probably  not  strictly  regular  for  the  court  again  to  pass  judgment,  the 
issuing  of  the  writ  of  habeas  carpus  was  proper  and  it  was  the  duty  of  the 
court,  after  examining  the  facts,  to  issue  a  warrant  to  the  sheriff  command- 
ing him  to  execute  the  sentence  already  passed  at  a  day  specified  (3  R. 
S.  659,  §g  23,  24),  that  pronouncing  the  same  judgment  did  no  injury  and 
did  not  vitiate  the  former  judgment ;  also  that  it  was  not  material  that 
the  court  passing  the  sentence  was  differently  constituted  from  that  which 
affirmed  the  judgment,  it  was  sufficient  that  it  was  legally  constituted. 

(Argued  May  5, 1881;  decided  May  81,1881.) 

Ebrob  to  the  General  Term  of  the  Supreme  Court,  in  the 
third  judicial  department,  to  review  judgment  entered  upon  an 
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order  made  November  17,  1880,  which  aflfcmed  a  judgment 
of  the  Court  of  Oyer  and  Terminer  in  and  for  the  county  of 
Columbia,  entered  upon  a  verdict  convicting  the  plaintifE  in 
error  of  the  crime  of  murder  in  the  first  degree.  (Reported  be- 
low, 23  Hpn,  ^0.) 

The  facta  material  to  the  qaestions  discussed  are  stated  in  the 
opinion. 

R.  jK  Andrews  for  plaintiff  in  error.  The  court  erred  in 
charging  the  jury  that  if  they  were  satisfied  that  the  prisoner 
had  intentionally  sworn  falsely  in  any  material  part  of  his  testi- 
mony, they  might  or  must  reject  the  residue,  although  they  be- 
lieved it  to  be  true.  {People  v.  Bennett^  49  N.  Y.  140 ;  Mo- 
Kerma  v.  People^  22  Alb.  L.  J.  15 ;  Chaprrum  v.  Erie  R.  TT. 
Co.,  56  N.  Y.  687 ;  Dunn  v.  The  PeopU,  29  id.  528, 629,  580 ; 
Willcms  V.  Earle,  44  id.  182,  190 ;  WoArren  v.  HcdgJU,  62 
Barb.  492 ;  Pease  v.  Smith,  61 N.  Y.  483 ;  De&ring  v.  Metccdf, 
74  id.  607 ;  People  v.  Evam,  40  N.  Y.  1 ;  Conrad  v.  WU- 
liamsy  6  Hill,  444.)  An  error  in  a  charge  in  a  criminal  trial 
is  available  without  a  formal  exception.  {CamcilY.  The  Peo- 
ple, 1  Park.  Cr.  256;  WUke  v.  The  People,  63  N.  Y.  525; 
People  V.  Bennett,  49  id.  140 ;  Buel  v.  The  People,  78  id. 
602 ;  People  v.  Holmes,  5  Wend.  199.)  The  General  Term 
erred  in  exercising  the  power  of  fixing  a  day  for  the  execution 
of  the  plaintiff  in  error.  (Laws  of  1859,  chap.  462,  §  2; 
In  re  Ferris,  85  N.  Y.  267 ;  Quimbo  Appo  v.  The  People, 
20  id.  530,  546;  Bud  v.  The  People,  18  Hun,  494.)  This 
court  on  writ  of  error,  if  it  finds  that  the  General  Term 
erred  in  interfering  with  and  modifying  the  judgment  of 
the  Oyer  and  Terminer  by  changing  the  day  of  execution, 
will  discharge  the  prisoner.  {Shephard  v.  The  People,  25  N. 
Y.  417 ;  2  R.  S.  736,  %^l\  The  People  v.  The  Judges  of  the 
Dutchess  Oyer  amd  Terminer,  2  Barb.  286 ;  The  People  v. 
ComMock,  8  Wend.  549.)  The  questions  of  thd  legality  of  the 
proceeding  of  the  General  Term  are  properly  raised  on  this 
writ  of  error.  {EucMer  v.  The  People,  Erie  Gen.  Term,  5 
Park,  Cr.  215 ;  Hastings  v.  People,  22  N.  Y.  95 ;  Shepard 
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V.  People^  25  id.  409.)  The  fixing  the  day  of  execution  by  a 
General  Term  differently  constituted  as  to  the  justices  thereof 
from  the  term  which  heard  and  decided  the  case  was  irregu- 
lar.    (2  R  S.,  §  2.) 

A.  B.  Qa/rdemer^  district  attorney,  for  defendant  in  error. 
A  writ  of  error  in  a  criminal  case  brings  up  for  review  only 
questions  of  law  raised  by  exceptions  properly  taken  upon  the 
trial.     {JD<mohu6  v.  The  People,  56  N.  Y.  208 ;  WUTce  v.  The  j 

People,  53  id.  525 ;  People  v.  Thompson,  41  id.  1 ;  Shuffiin 
V.  The  People,  4  Hun,  16,  20 ;  Same  v.  Same^  6  T.  &  C.  215 ; 
affirmed,  62  N.  T.  229  ;  Frdlioh  v.  People,  65  Barb.  48 ;  Peo- 
,pU  V.  Casey,  72  N.  T.  394-399 ;  3  R.  S.  1030,  §  26 ;  Laws  of  i 

1855,  chap.  337,  p.  613 ;  Laws  of  1858,  chap.  330,  p.  556.)  I 

Detached  and  independent  statements  in  no  way  connected 
with  a  statement  given  in  evidence  are  not  admissible,  and 
there  is  no  difference  in  this  respect  between  statements  made 
in  conversation  by  a  party  to  the  suit,  or  those  made  by  a  third 
party.  {OroMe  v.  Lea^,  6  Bosw.  813;  1  Phillips  on  Evi- 
dence, 341,  marg.  p.  416;  Rmise  v.  Whited,  25  N.  T.  170; 
Plat/iier  v.  Plainer,  78  id.  90, 103.)  An  appellate  court  will 
not  seize  hold  of  isolated  portions  of  a  charge  for  the  dis- 
covery of  error.  If  the  charge,  as  a  whole,  conveys  to  the  jury 
the  correct  rule  of  law  upon  a  given  question,  the  judgment 
will  not  be  reversed.  {Cames  v.  PlaU,  41 N.  T.  Sup.  Ct  435 ; 
Caldwell  v.  N.  J.  Steamboat  Co.,  47  K  T.  282 ;  Berry  v. 
People,  8  Weekly  Dig.  15 ;  ^oth  v.  WeOs,  29  K  T.  471 ; 
affirming  S.  C,  41  Barb.  194 ;  People  v.  Evans,  40  N.  Y.  5 ; 
Deeding  v.  Metcdlf,  74  id.  507.)  A  refusal  to  charge  in  the 
language  of  a  party  is  not  error.  {PovUn  v.  Brwy,  and  7th 
Ave.  a.  a.  Co.,  61  N".  Y.  621.)  It  is  sufficient  that  the  charge 
of  a  judge  is  in  substantial  accordance  with  the  request.  {Fay 
V.  O'Brien,  36  N.  Y.  11.) 

Eabl,  J.  The  prisoner  asks  a  reversal  of  his  conviction  upon 
various  groimds,  which  will  be  separately  considered : 

1.,  The  prisoner  testified  upon  the  trial  in  his  own  behalf, 
and  gave  evidence  tending  to  show  the  provocations  and  cir- 
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coinstances  under  wUch  he  committed  the  alleged  crime.  In 
his  charge  to  the  jury  the  judge,  speaking  of  the  testimony  of 
the  accused  in  their  own  behalf  in  criminal  cases,  said :  *'  And 
now  that  they  are  witnesses  it  by  no  means  necessarily  follows 
that  the  jury  are  to  believe  all  they  say,  nor  are  they  bound  to 
reject  all  they  say,  because  of  the  interest  and  feeling  which 
they  may  have,  and  which  it  is  but  natural  that  they  should 
have,  in  the  result  of  such  a  trial  as  this,  but  they  may  accept 
such  portions  as  they  believe  to  be  true ;  they  may  reject  por- 
tions which  they  believe  to  be  false ;  or  they  may  reject  the 
whole 'story  as  a  fabrication  and  falsehood.  If  the  story  is  so 
improbable  and  so  unreasonable  as  that,  upon  its  face,  it  does 
not  carry  conviction  of  its  truth  home  to  the  minds  of  the  jury, 
the  jury  cannot  hope  to  escape  the  consequences  of  a  wrong 
result  and  a  wrong  verdict,  by  undertaking  to  predicate  it  upon 
testimony  of  such  a  character.  And  then  there  is  another 
theory  in  law  which  is  just  as  clear,  and  that  is,  when  a  party  in 
a  civU  action  deliberately  swears  false  to  one  material  part  of 
his  testimony,  and  the  jury  are  satisfied  that  he  has  so  sworn 
false,  intentionally  false,  they  are  not  only  at  liberty  to  reject 
it,  but  it  is  sometimes  the  duty  of  the  jury  to  reject  the  whole. 
The  maxim  is  J^aistis  in  unofaUua  in  ommnbuBP  The  counsel 
for  the  prisoner  excepted  to  this  maxim,  and  this  exception  is 
now  relied  upon  as  presenting  a  substantial  error.  The  judge 
was  not  asked  to  translate  the  maxim  into  English,  nor  to  ex- 
press himself  more  clearly  or  fully  in  reference  to  the  maxim. 
It  was  not  the  English  portion  of  the  charge,  but  the  Latin 
maxim  alone,  that  was  excepted  to. 

The  learned  counsel  for  the  prisoner  claims  that  the  effect  of 
the  charge  was  that  if  the  jury  believed  that  the  prisoner  had 
sworn  falsely  in  some  portion  of  his  evidence,  they  were  bound 
to  disregard  his  whole  evidence,  although  they  believed  the 
other  portions  of  it  to  be  true,  and  that  such  other  portions 
tended  to  establish  his  innocence  of  the  crime  cliarged.  But 
such  is  not  the  fair  construction  of  the  charge.  The  judge  ex- 
pressly charged  that  the  jury  could  accept  such  parts  of  the 
prisoner's  evidence  as  they  believed  to  be  true,  and  reject  such 
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parts  as  they  believed  to  be  false,  and  he  stated  that  it  was  the 
rule  in  civil  eases  that  if  the  jury  were  satisfied  that  a  party  in- 
tentionally testified  falsely  in  any  portion  of  his  evidence,  they 
were  at  liberty  to  reject  such  portion  not  only,  but  that  it  was 
sometimes,  not  always,  their  duty  to  reject  his  whole  evidence. 
He  did  not  in  any  part  of  his  charge  say  to  the  jury  that  if 
they  were  satisfied  that  the  prisoner  had  in  any  portion  of  his 
evidence  intentionally  testified  falsely,  they  were  bound  to  re- 
ject his  whole  evidence.  The  Latin  maxim,  which  he  stated, 
is  unquestionably  founded  upon  common  sense  and  sound  phil- 
osophy. It  is  laid  down  as  a  maxim  by  all  the  text-writers 
upon  evidence,  and  in  many  reported  cases.  Thai  tl^e  maxim 
is  a  sound  one  for  the  guidance  of  juries  no  one  can  doubt. 
Even  if  the  jury  understood  the  dead  language  in  which  the 
maxim  was  expressed,  taking  the  whole  chArge  together,  it 
cannot  be  supposed  that  they  understood  that  they  were  in- 
structed to  reject  any  evidence  which  they  believed  to  be  true. 
Whether  it  would  be  proper  for  a  judge  to  charge  a  jury  that 
if  they  believed  a  witness  had  intentionally  testified  falsely  in 
any  material  portion  of  his  evidence,  they  should  reject  his  en- 
tire evidence,  is  a  question  not  now  before  us.  Our  views  upon 
that  question  were  quite  fully  expressed  in  the  opinion  pro- 
nounced in  the  recent  case  of  Deering  v.  Metccbif  (74  K.  Y. 
601),  and  they  need  no  further  presentation  now.  This  excep- 
tion, therefore,  points  out  no  error. 

2.  One  of  the  defenses  presented  at  the  trial  was  that  the 
prisoner  was  in  such  a  state  of  mind  at  the  time  of  the  killing 
that  he  was  not  responsible  for  his  act.  In  reference  to  this 
defense  the  judge  in  his  charge,  among  other  things,  said :  "  If 
he  was  unconscious;  if  he  did  not  know  what  he  was  doing 
upon  that  occasion ;  if  his  mind  because  of  the  terrible  scenes 
which  he  claims  he  had  passed  through  during  those  long  and 
weary  days  preceding  this  tragedy  had  so  impaired  his  intel- 
lect, had  so  diseased  his  brain  when  the  occasion  came  when 
these  shots  were  fired  that  carried  this  woman  to  her  grave, 
then  of  com:«e  he  cannot  be  held  responsible  for  the  conse- 
quences of  this  act.     But  if  he  knew,  if  he  had  the  power  at 
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the  time  he  fired  these  shots,  of  discerning  right  from  wrong, 
if  he  understood  the  nature  and  character  of  his  act,  then  he 
must  be  held  responsible  so  far  as  this  defense  is  concerned." 
The  learned  judge  then,  that  there  might  be  no  mistake,  read 
to  the  jury  portions  of  the 'opinion  of  Andrews,  J.,  in  the 
case  of  Flxmagan  v.  The  People  (52  N.  Y.  467),  with  such 
comments  thereon  as  must  have  made  plain  to  the  jury  the 
rule  of  law  there  laid  down.  He  also  charged  the  jury  upon 
the  request  of  the  prisoner's  counsel  as  follows :  "  The  law  does 
not  require  that  the  insanity  or  mental  aberration  which  ab- 
solves from  crime  should  exist  for  any  definite  period,  and  only 
that  it  existed  at  the  moment  when  the  act  occurred  with 
which  the  prisoner  stands  charged."  "  If  the  insanity  or  men- 
tal aberration  which  absolves  from  crime  operated  at  the  mo- 
ment that  the  act  with  which  the  prisoner  is  charged  was  com- 
mitted that  is  sufficient  in  law  to  absolve  the  prisoner  from 
guilt  and  he  cannot  be  convicted  of  the  offense  charged  in  the 
indictment  or  any  other  offense."  *'  The  people  must  satisfy  the 
jury  beyond  all  reasonable  doubt  that  the  prisoner,  if  he  com- 
mitted the  act  alleged  in  the  indictment,  understood  the  act 
at  the  moment  it  was  committed,  and  that  if  the  jury  find  that 
he  did  not  understand  it  at  the  moment  he  committed  it,  if  he 
did  commit  it,  he  cannot  be  found  guilty  of  the  crime  charged 
in  the  indictment,  or  any  other  crime,  and  it  is  the  duty  of  the 
jury  to  acquit  him."  "  That  the  people  must  satisfy  the  jury  be- 
yond all  reasonable  doubt  that  at  the  moment  the  act  alleged 
in  the  indictment  was  committed  by  the  prisoner,  if  he  did 
commit  it,  he  had  reason,  perception  and  understanding  suf- 
ficient to  enable  him  to  discern  right  from  wrong,  and  that  if 
he  had  not,  it  is  the  duty  of  the  jury  to  acquit  him."  "That  it 
is  the  duty  of  the  people  to  satisfy  the  jury  beyond  all  reason- 
able doubt  that  at  the  moment  the  act  alleged  in  the  indict- 
ment was  committed  by  the.  prisoner,  if  he  did  commit  it,  he 
had  reason,  perception  and  understanding  sufficient  to  enable 
him  to  discern  right  from  wrong  with  respect  to  that  particu- 
lar act,  and  if  he  did  not,  the  jury  must  acquit."  "  That  the  peo- 
ple must  satisfy  the  jury  beyond  all  reasonable  doubt,  that  at 
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the  moment  the  act  alleged  in  the  indictment  was  committed, 
the  prisoner,  if  he  did  commit  it,,  had  Buifident  reason  and 
will,  under  all  the  circumstances  as  they  may  be  found  to  hare 
been  proved,  to  form  and  have  a  criminal  intent  and  purpose, 
and  that  if  he  had  not,  the  jury  niust  acquit." 

The  counsel  for  the  prisoner  also  requested  the  court  to 
charge  as  follows  :  "  That  the  people  must  satisfy  the  jury,  be- 
yond all  reasonable  doubt,  that  at  the  moment  the  act  alleged 
in  the  indictment  was  committed  by  the  prisoner,  if  he  did 
commit  it,  he  had  reason,  perception  and  understanding  suffi- 
cient to  know  that  the  laws  of  God  and  the  land  forbid  him 
from  committing  it,  and  if  he  had  not,  the  jury  must  acquit 
him."  In  response  to  this  request  the  judge  said  :  "  I  charge 
in  the  language  of  the  Court  of  Appeals  in  that  respect  and 
decline  to  charge  in  the  language  of  the  request,  and  adhere  to 
my  original  charge,"  and  to  thia  the  prisoner's  counsel  ex- 
cepted, and  he  now  presents  this  exception  for  our  considera- 
tion. 

We  are  of  opinion  that  the  jury  were  fully  and  fairly  instructed 
as  to  the  law  bearing  upon  the  mental  condition  and  the  l^al 
responsibility  of  the  prisoner.  Every  thing  is  included  in  the 
charge,  more  than  once  given,  that  the  test  of  responsibility  is 
the  capacity  of  the  prisoner  to  distinguish  between  right  and 
wrong  at  the  time  of  and  with  respect  to  the  criminal  act  com- 
plained of.  The  laws  of  God  and  the  land  are  the  measure  of 
every  man's  act  and  make  it  right  or  wrong,  and  it  is  right 
or  wrong,  as  it  corresponds  with  such  laws.  When  it  is  said 
that  a  prisoner  must,  at  the  time  of  the  alleged  criminal  act, 
have  sufficient  capacity  to  distinguish  between  right  and  wrong 
with  respect  to  such  act,  it  is  implied  that  he  must  have  suffi- 
cient capacity  to  know  whether  such  act  is  in  violation  of  the 
law  of  God,  or  of  the  land,  or  of  both.  It  is  not  the  duty 
of  the  trial  judge  to  present  the  matter  to  the  jury  in  every 
possible  phase  and  in  every  form  of  language  which  the  inge- 
nuity of  counsel  can  devise.  By  such  subtle,  metaphysical 
distinctions  the  minds  of  4;he  jury  would  be  confused  rather 
than  enlightened  or  instructed. 
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3.  The  charge  of  the  judge  in  respect  to  the  evidence  given 
by  the  prisoner  of  his  good  character  is  also  complained  of,  but 
this  portion  of  the  charge  was  not  excepted  to  and  we  cannot, 
therefore,  review  it.  ( WUke  v.  The  People^  63  N".  Y.  625 ; 
JPeople  V.  Casey,  Y2  id.  393 ;  Buel  v.  The  People,  78  id.  492.) 

4.  A  witness,  Hoes,  was  called  on  the  part  of  the  people, 
and  testified  to  a  conversation  he  had  with  the  prisoner  in  the 
jail  where  he  was  confined.  Afterward,  on  his  cross-examina- 
tion the  counsel  for  the  prisoner  put  this  question  to  him  : 
^*  Before  the  conversation  which  you  swear  you  had  with  Moett 
in  jail,  before  that  time  in  another  conversation  which  you  had 
widi  him  did  he  say  to  you  just  before  he  shot  her,  she  plunged 
at  him  with  a  pick-axe  t "  The  district  attorney  objected  "  to 
proving  any  statements  of  the  prisoner  on  other  and  different 
occasions  from  those  inquired  into  by  the  people."  The  court 
then  said :  "  It  is  not  claimed  to  be  any  part  or  portion  of  de- 
fendant's statements  already  given  —  is  that  so  ? "  Prisoner's 
counsel  replied :  "  No,"  and  the  judge  then  excluded  the  ques- 
tion and  prisoner's  counsel  excepted  to  the  exclusion.  This 
was  a  mere^  attempt  of  the  prisoner  to  prove  his  own  declara- 
tions in  his  own  behalf,  and  the  question  was,  therefore,  clearly 
incompetent.  There  was  no  claim  that  at  the  time  he  was  in 
jail  he  was  afflicted  with  any  aberration  of  mind,  and  hence  the 
question  could  not  be  allowed,  and  obviously  was  not  put  for 
the  purpose  of  showing  the  condition  of  his  mind.  It  was 
put  to  elicit  an  important  fact  bearing  upon  his  defense  of  jus- 
tifiable homicide,  and  for  that  purpose  it  was  inadmissible. 

We  have  now  considered  aU  the  objections  made  to  proceed- 
ings upon  the  trial.  But  a  still  further  point  is  made  on  be- 
half of  the  prisoner.  He  was  sentenced  to  be  hung  on  the  19th 
day  of  March,  1880,  and  before  that  time  the  senfence  was,  by 
the  governor,  respited  until  the  30th  day  of  April,  1880.  Be- 
fore the  latter  date  a  writ  of  error  and  stay  of  execution  were 
granted  by  a  justice  of  the  Supreme  Court.  The  case  was 
argued  at  the  General  Term  before  Justices  Lbabned,  Bookes 
and  Westbrook,  and  by  them  the  conviction  was  affirmed  on 
the  17th  day  of  November,  1880.    Thereafter,  at  a  General 
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Term  constituted  bj  JuBtices  Leabned,  Booeies  and  Boasd- 
MAN  on  the  26th  day  of  November,  a  writ  of  habeas  corpus 
was  issued  to  bring  the  prisoner  before  such  General  Term  on 
the  27th  day  of  November,  on  which  latter  day,  the  prisoner 
being  produced,  the  court  sentenced  him  to  be  hung  on  the 
7th  day  of  January,  1881.  A  writ  of  error  with  stay  of  pro- 
ceedings was  granted  to  bring  his  case  for  review  to  this  court 
It  is  now  objected  that  the  General  Term  had  no  right  to  sen- 
tence the  prisoner,  and  particularly  that  a  General  Terai  dif- 
ferently constituted  from  that  which  heard  and  decided  the 
case  had  no  right  to  sentence  him. 

This  objection  was  not  noticed  by  the  counsel  for  the  people 
on  the  argument  before  us,  and  we  Have  not,  therefore,  the  light 
which  he  might  have  thro^vrn  upon  it.  There  is  some  confusion 
and  uncertainty  in  the  statutes  relating  to  the  duty  of  a  General 
Term  after  affirmance  of  a  conviction  for  murder  where  judg- 
ment has  been  pronounced  and  the  day  for  its  execution  has 
passed.  Unless  we  have  overlooked  some  statute  to  which  onr 
attention  has  not  been  called,  we  are  of  opinion  that  such  duty 
is  regulated  by  2  R.  S.  659  (§§  23  and  24)  and  these  sections 
are  as  follows : 

"  23.  Whenever,  for  any  reason,  any  convict  sentenced  to  the 
punishment  of  death  shall  not  have  been  executed  pursuant  to 
such  sentence,  and  the  same  shall  stand  in  full  force,  the 
Supreme  Court,  on  the  application  of  the  attorney-general  or 
of  the  district  attorney  of  the  county  where  the  conviction  was 
had,  shall  issue  a  writ  of  haheas  corpus  to  bring  such  convict 
before  such  court,  or  if  he  be  at  large,  a  warrant  for  his  appre- 
hension may  be  issued  by  the  said  court,  or  any  justice  thereof." 

"  24.  Upon  such  convict  being  brought  before  the  court,  they 
shall  proceed  to  inquire  into  the  facts  and  circumstances,  and,  if 
no  legal  reasons  exist  against  the  execution  of  such  sentence, 
they  shall  sign  a  warrant  to  the  sheriff  of  the  proper  county 
commanding  him  to  do  execution  of  such  sentence  at  such  time 
as  shall  be  appointed  therein,  which  shall  be  obeyed  by  such 
sheriff  accordingly." 

When  this  case  was  before  the  General  Term  it  was  precisely 
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within  these  provisions.  After  the  prisoner  was  brought  before 
the  judges  there,  and  they  had  inquii'ed  into  the  facts  and 
circumstances,  they  should  have  signed  a  warrant  directed  to 
the  sheriff  commanding  him  to  execute  the  sentence.  It  was 
probably  not  strictly  regular  for  them  again  to  pass  judgment 
upon  the  prisoner.  That  had  been  done  at  the  Oyer  and 
Terminer  and  that  judgment  was  affirmed  and  in  full  force. 
But  it  did  no  harm  to  pronounce  the  same  judgment  again, 
and  that  did  not  vitiate  the  prior  judgment  which  had  been 
affirmed.  {MaMer  of  Ferris^  36  ^N.  T.  262.)  The  warrant  was 
probably  signed  and  delivered  to  the  sheriff  and  the  passing  of 
sentence  was  a  needless,  but  entirely  harmless  ceremony.  It 
matters  not  that  the  same  judges  who  heard  the  cas^  upon  the 
review  did  not  constitute  the  court  when  the  sentence  was 
passed  and  the  warrant  was,  as  we  may  assume,  signed.  It  is 
sufficient  that  the  court  was  legally  constituted. 

The  judgment  should  be  affirmed  and  the  case  remitted  to 
the  General  Term  of  the  Supreme  Court  that  proceedings  may 
there  be  taken  under  the  same  section  of  the  Revised  Statutes 
above  referred  to. 

All  concur,  except  Folgee,  Oh.  J.,  absent. 

Judgment  affirmed. 


Chakles  Dubenbuby,  Appellant,  v.  Willl^  S.  Kkilby  as 
Receiver,  etc..  Respondent. 

Plaintiff  was  arrested  at  the  instance  of  defendant,  under  the  Stilwell  Act 
(Chap.  800,  Laws  of  1881),  and  gave  bail ;  upon  hearing,  however,  an  or- 
der was  made  in  February,  1877,  vacating  the  warrant  and  exonerating 
the  baU,  and  plaintiff  was  discharged  from  custody.  Defendant  there- 
after removed  the  proceedings  into  the  Supreme  Court  by  eerHorari,  and 
at  a  Oeneral  Term,  held  in  October,  1877,  said  order  was  reversed,  the 
order  of  reversal  declaring  that  the  proceedings  "be,  and  the  same 
hereby  are,  revived  and  restored."  In  January,  1878,  this  order 
was  made  the  order  of  the  court  below,  and  it  was  directed  that  plaintiff 
"  be  required  to  appear  under  the  original  warrant  and  proceeding,"  and 
that  his  bail  produce  him  on  a  day  specified.    On  that  day  plaintiff  volun- 
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tarilj  appeared,  and  an  order  was  made  that  a  commitment  be  issued, 
directing  tlie  sheriff  to  rearrest  and  commit  him  to  jail  antil  discharged 
according  to  law.  No  such  warrant  was  ever  served  and  no  new  arrest 
made.  In  mi  action  for  false  imprisonment,  brought  in  January,  1879, 
held,  that  the  original  imprisonment,  which  was  conceded  to  have  been 
illegal,  was  terminated  upon  the  discharge;* that  the  subsequent  pro- 
ceedings were  not  a  continuance  of  such  imprisonment,  and  did  not 
amount  to  coercion,  as  plaintiff  submitted  to  them  voluntarily,  simply  to 
resist  their  legality ;  that  the  order  reviving  and  restoring  the  proceed- 
ings  did  not  revive  the  warrant  for  the  imprisonment;  and  that,  there- 
fore, the  action  was  barred  by  the  statute  of  limitations.  (Code  of  Civil 
Procedure,  §  684.) 

As  to  whether,  if  plaintiff  had  sued  for  malicious  prosecution,  the  result 
would  have  been  different,  qucore, 

Doyle  V.  Bussell  (80  Barb.  806),  distinguished. 

(Argued  May  6,1881 ;  decided  May  81,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  February  2, 1880,  which  affirmed 
a  judgment  in  favor  of  defendant,  entered  upon  an  order  dis- 
missing the  complaint  on  trial. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Charles  J,  Hall  for  appellant.  Actual  imprisonment  is  not 
necessary  to  constitute  an  imprisonment.  {Breakabeen  v. 
Eegeman^  22  Mich.  266 ;  Ha/wh  v.  Bidgway^  33  HI.  473 ; 
Warner  v.  Bidd/iford,  4  C.  B.  [N".  S.]  206.)  To  sustain  an 
action  for  false  imprisonment  it  is  sufficient  to  show  that  the 
defendant,  at  any  time  or  place,  in  any  manner  restrained  the 
plaintiff  of  his  liberty  or  detained  him  in  any  manner  from  going 
where  he  wished,  or  prevented  him  from  doing  what  he  desired. 
{Smith  V.  Sta;te^  7  Humph.  43 ;  Bonested  v.  Bonestedy  28  Wis. 
245 ;  30  id.  611 ;  Bird  v.  Jones,  72  Barb.  743 ;  2  Inst.  689 ; 
7  Bull.  N.  S.  62 ;  Wood  v.  Lane,  6  C.  &  P!  774 ;  Whitehead 
V.  Keyes,  3  Allen,  496  ;  Lansing  v.  Case,  4  N.  T.  Leg.  Obs. 
221 ;  Sewrh  v.  Veits,  2  N.  T.  Sup.  Ct.  [T.  &  C]  224 ;  Brea:kbeen 
V.  Hegemaoh,  22  Mich.  266  ;  Ahem  v.  CoUi/ns,  89  Mo.  145 ; 
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Mv/rry  v.  Chase^  100  Mass.  79 ;  Johnson  t.  Tompkins:,  1 
Baldw.  C.  0.  671 ;  Boyle  v.  Russd,  30  Barb.  806 ;  1  Term 
R.  536-7  Espenasse's  Dig.  332 ;  Decker  v.  Jackson^  16  N.  T. 
443 ;  Wmt^  v.  Kvn/ney,  1  id.  865.)  The  effect  of  the  General 
Term  order  reversing  the  acquittal,  and  the  order  of  the  justice 
founded  thereon  directing  plaintiff  to  appear  before  him  on  the 
15th  day  of  January,  1878,  was  to  revive  the  warrant  and 
riestore  the  parties  to  the  position  they  were  in  prior  to  said 
acquittal.  {Bobinson  v.  Plymptonj  25  N.  T.  484 ;  Wright  v. 
Rowland^  4  Abb.  Ct.  of  App.  Dec.  649.)  In  an  action  for 
false  imprisonment  every  continuance  of  the  imprisonment,  de 
die  in  diem,  is,  in  point  of  law,  a  new  imprisonment,  and  there- 
fore the  time  of  limitation  runs  from  the  last  day  of  such  im- 
prisonment, and  not  from  the  time  of  the  issuing  of  the  warrant. 
(Hardy  v.  RyU^  9  B.  &  0.  608  ;  MasseyY.  Johnson^  12  East, 
68 ;  BennsU  v.  Brown,  20  N.  T.  99 ;  RaU  v.  Gardiner,  21 
Wend.  270 ;  Addison  on  Torts,  §  848.) 

J9.  M,  Porter  for  respondent.  An  end  having  been  put  to 
the  imprisonment  more  than  two  years  before  the  conmienee- 
ment  of  this  suit,  this  action  cannot  be  maintained.  (Oode,  § 
384.)  This  is  especially  so  as  the  bonds  under  which  he  was 
discharged,  November  15, 1876,  could  not  have  been  enforced. 
{Broadhead  v.  McConndl,  3  Barb.  175 ;  Homan  v.  Brinch- 
erhoffy  1  Den.  184;  Cadwell  v.  Colgate,  7  Barb.  253;  CoUmcm 
V.  Be(m,  32  How.  370,  381 ;  S.  (7.,  3  Keyes,  97.)  An  action 
will  lie  at  once  for  an  arrest  under  a  void  Stillwell  Act  proceed- 
ing, without  any  reversal  of  the  proceeding.  {Mosher  v.  Ths 
People,  5  Barb.  575,  577.)  The  bonds  having  been  given  in 
a  void  proceeding,  plaintiff's  appearance  was  voluntary.  (  Watts 
V.  WHlett,  2  Hilt.  212 ;  People  ex  rel.,  etc.  v.  The  Justice,  etc., 
74  N.  Y.  406;  Dusenbury  v.  KeHoy,  etc.,  8  Daly,  537.)  As 
by  the  judgment  of  February  3,  1877,  not  only  was  the  de- 
fendant discharged,  but  his  bail  bonds  were  vacated  and  set 
aside,  a  reversal  of  the  proceedings  would  not  cause  his  rearrest, 
nor  give  validity  to  bonds  which  were  void  for  want  of  juris- 
diction. {Brodhead  v.  McOonneU,  3  Barb.  175.) 
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Finch,  J.  This  action  was  for  false  imprisonment  and  was 
successfully  defended  upon  the  ground  that  the  time  limited 
for  its  commencement  had  expired.  The  plaintiff  was  arrested 
under  what  is  known  as  the  Stilwell  Act  on  the  15th  day  of 
November,  1876.  He  alleges  in  his  complaint  the  arrest,  his 
imprisonment  in  the  oflSce  of  the  sheriff  for  several  hours,  his 
removal  to  the  Superior  Court'where  he  was  also  imprisoned  for 
several  hours,  and  then,  that  he  was  detained  and  restrained  of 
his  liberty  under  and  by  force  of  the  proceedings  instituted 
until  about  the  26th  day  of  April,  1879,  and  that  such  arrest 
was  illegal  and  unauthorized  and  without  reasonable  cause. 
The  original  imprisonment  and*  its  illegality  are  not  now  dis- 
puted. It  is  claimed,  however,  on  the  part  of  the  defendant 
that  such  arrest  and  imprisonment  terminated  on  the  3d  day 
of  February,  1877,  and  at  that  date  the  warrant  was  dismissed, 
vacated  and  set  aside,  the  bail  given  by  the  plaintiff  exoner- 
ated, and  he  himself  discharged  from  custody  and  set  at  liberty. 
That  fact  is  proven  by  the  production  of  the  decision  and 
order  of  the  justice  of  the  Superior  Court,  before  whom  the 
proceedings  were  pending,  and  which  terminated  them  in  the 
manner  and  with  the  effect  described.  When  this  order  was 
made  the  plaintiff's  imprisonment  ended.  He  went  out  of 
court  entirely  free,  no  longer  in  custody,  in  no  respect  re- 
strained of  his  liberty.  The  original  warrant  liad  spent  its 
force,  had  accomplished  its  wrong,  had  been  vacated  and  an- 
nulled, and  become  dead  process.  A  complete  and  perfect 
cause  of  action  for  the  false  imprisonment  had  arisen,  and 
could  at  once  have  been  maintained.  It  was  not  brought 
within  the  time  limited  by  the  statute,  and  hence  was  wholly 
lost,  and  incapable  of  being  enforced,  unless  subsequent  events 
affected  and  changed  the  result. 

Such  is  the  contention  of  the  plaintiff,  and  to  sustain  it,  he 
relies  upon  the  following  facts.  After  the  discharge  in  Febru- 
ary, the  present  defendant,  by  a  writ  of  eertiorariy  removed  the 
proceedings  into  the  Supreme  Court,  and  at  a  General  Term 
thereof,  held  on  the  16th  of  October,  1877,  the  determination 
of  the  Superior  Court  was  reversed,  and  an  order  entered  di- 
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recting  such  reversal,  and  that  "  the  said  proceedings  had  be- 
fore the  respondent,  Hon.  Gilbert  M.  Speir,  as  a  justice  of  the 
Superior  Court  of  the  city  of  New  York,  be  and  the  same 
hereby  are  revived  and  restored." 

On  the  7th  day  of  January,  1878,  this  oi-der  of  reversal  was 
made  an  order  of  the  Superior  Court,  and  it  was  also  directed 
that  Dusenbury  be  "  required  to  appear  under  the  original  war- 
.  rant  and  proceedings,"  and  that  his  bail  produce  him  on  the 
15th  day  of  January,  1878,  for  further  proceedings  according 
to  law. 

.  Up  to  this  date  it  is  quite  evident  that  since  the  February 
preceding,  and  for  almost  an  entire  year,  the  present  plaintiff 
had  been  wholly  free  from  imprisonment,  entirely  at  large,  and 
in  no  manner  restrained  of  his  liberty.  The  original  imprison- 
ment, therefore,  was  certainly  not  continuous  beyond  the  dis- 
charge which  ended  it.  When  the  last  order  was  made  he  was 
under  no  arrest  or  restraint  whatever.  At  the  appointed  time 
he  appeared  in  the  Superior  Court.  That  appearance,  so  far 
as  the  evidence  shows,  was  voluntary.  Its  purpose  was  to  de- 
fend himself  against  a  possible  rearrest,  and  prevent  any  new 
imprisonment.  At  the  close  of  the  revived  proceedings  a  de- 
cision was  made  adverse  to  Dusenbury,  and  the  order  thereupon 
entered  directed  "  that  a  commitment  be  issued  to  the  sheriff 
^directing  that  he,  as  such  sheriff,  rearrest  such  defendant, 
Charles  Dusenbury,  and  that  said  defendant,  Charles  Dusen- 
bury, be  committed  to  the  jail  of  the  county,  to  be  there  de- 
tained until  he  shall  be  discharged  according  to  law."  This 
order  recognized  that  Dusenbury  was  not  imder  arrest,  that  the 
original  warrant  was  spent  and  had  become  dead  process,  and 
directs  a  new  warrant  and  a  new  arrest  under  it.  That  new 
warrant  was  never  served,  and  the  new  arrest  was  never  made. 
The  order  directing  it,  affirmed  by  the  General  Term,  was  re- 
versed in  this  court,  and  the  original  arrest  pronounced  illegal 
and  without  autliority.  That  ended  the  controversy.  Dusen- 
bury, by  his  appeal  to  the  courts,  prevented  the  threatened 
rearrest,  and  from  the  time  of  his  first  discharge  he  was  never 
at  all  imprisoned  or  put  under  restraint. 
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He  claims,  however,  to  maintaiii  his  action  upon  the  ground 
that  the  proceedings  following  his  disdiarge  were  coercive,  and 
amounted  to  a  continuance  of  the  original  imprisonment.  We 
cannot  so  regard  them.  If  the  proceedings  continued  the  im- 
prisonment did  not.  After  the  reversal  by  the  General  Term 
Dusenbuiy  appeared,  as  his  counsel  testifies,  by  request.  Ko 
compulsion  of  any  sort  was  applied.  He  might  have  put  his 
prosecutor  and  the  court  to  the  test.  He  might  have  waited  a 
new  arrest,  but  chose  rather  to  prevent  it  than  to  defy  and  pun- 
ish it.  He  says  his  bonds  remained,  but  they  had  been  dis- 
charged and  were  absolutely  void.  {CadweU  v.  GolgaUy  7 
Barb.  253 ;  Uomcm  v.  Bri/nckerhoff^  1  Den.  184 ;  Coleman  v. 
Beom^  3  Keyes,  97.)  The  whole  proceeding  was  without  au- 
thority and  illegal.  {People  ex  rei  DusenJmry  v.  Speivy  57 
How.  274.)  Certainly,  therefore,  after  the  actual  discharge, 
the  present  plaintiff  was  in  no  manner  restrained  of  his  liberty. 
The  pending  proceedings,  the  war  on  paper,  divorced  from  any 
personal  restraint,  could  not  coerce  him,  for  they  were  without 
authority  and  powerless,  and  did  not  coerce  him,  as  he  submitted 
to  them  only  to  resist  their  legality,  and  did  that  voluntarily 
and  not  upon  any  compulsion. 

It  is  argued  that  by  the  order  of  reversal  of  the  General  Term 
the  original  warrant  and  arrest  were  "  revived  and  restored." 
Not  at  all.  It  was  only  the  proceeding,  the  litigation,  the  prose^ 
cution  that  was  revived,  and  ran  on  to  its  final  determination. 
We  do  not  see  how  that  order  could  have  the  effect  to  revive  an 
imprisonment  which  had  ended,  any  more  than  a  similar  order 
could  have  revived  a  past  assault  and  battery.  There  could 
be  a  new  arrest,  and  a  new  imprisonment.  The  original  warrant 
had  exhausted  its  power  and  it^  office.  It  had  become  dead 
process,  and  could  not  be  revived  or  continued  in  force.  *  To 
put  the  party  again  under  arreflt  or  restrain  his  liberty  required 
a  new  exercise  of  judicial  power.  (  Wood  v.  Dwigfd^  7  Johns. 
Ch.  295 ;  FeopU  ex  rel.  Roberta  v.  B(/we,  81  N.  Y.  45.)  The 
court  and  the  prosecutor  imderstood  this  fact.  The  new  order, 
made  after  the  reversal,  and  at  the  close  of  the  second  hearing, 
proceeded  on  the  assumption,  which  was  entirely  sound,  that 
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the  old  warrant  was  exhausted  and  Dusenbury  at  Kberty,  for  it 
ordered  the  issue  of  a  new  commitment  by  force  of  which  he 
should  be  again  taken  into  custody.  K  that  commitment  had 
been  executed,  there  would  have  been  a  new  arrest,  a  new  false 
imprisonment,  a  new  cause  of  action  — not  a  continuance  of  the 
first  one.  But  the  new  trespass  was  not  committed.  The 
whole  proceeding  was  reversed  without,  in  the  meantime,  any 
interference  with  the  personal  liberty  of  the  party  assailed. 

But  it  is  said  he  thought  he  was  coerced,  he  believed  it  was 
necessary  to  obey  the  orders  of  the  court,  and  so,  was  under  a 
sort  of  constructive  compulsion.  That  can  hardly  be  said  of 
one  who  through  his  counsel  is  denying  the  jurisdiction  of  the 
court  and  insisting  that  its  orders  are  illegal.  But  if  otherwise 
the  result  sought  would  not  follow. 

In  W(ime  v.  Qonstomt  (4  Johns.  32)  the  prisoner  stayed  on 
the  jail  liberties  after  a  supersedeas^  under  a  mistaken  idea  that 
his  liberty  was  not  regained  until  a  formal  discharge  by  the 
sherijBT,  and  for  that  cause  brought  an  action  of  false  imprison- 
ment. It  was  held  that  his  detention  was  his  own  act,  purely 
voluntary,  and  it  mattered  not  that  he  was  mistaken  as  to  his 
rights. 

If,  as  was  suggested  by  the  courts  below,  the  plaintifE  had 
sued  for  a  malicious  prosecution,  either  by  itself  or  in  addition 
to  his  claim  of  false  imprisonment,  as  was  the  case  in  Doyle  v. 
Mussed  (80  Barb.  805),  upon  which  the  appellant  largely  relies, 
the  result  might  have  been  different. 

It  would  be  very  just  that  plaintiff  should  have  a  remedy  for 
the  long  prosecution  which  he  has  endured,  but  the  remedy 
which  the  law  gave  him  has  b^n  lost  by  his  own  delay,  and 
cannot  be  restored  to  himl 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Folgeb,  Ch.  J.,  absent. 

Judgment  affirmed. 
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Henby  Stape,  Plaintiff    in    Error,  v.  The    People  of  the 
State  of  New  York,  Defendant  in  Error. 

While  the  law  does  not  absolutely  prohibit  a  conviction  for  a  crime  apon 
the  testimony  of  an  accomplice  alone,  such  a  case  should  be  closely  scru- 
tinisKd  and  the  rights  of  the  accused  carefully  guaided. 

Upon  the  trial  of  an  indictment  the  principal  testimony  against  the  accused 
was  that  of  B.,  an  alleged  accomplice.  The  prisoner,  as  a  witness  in  his 
own  behalf,  contradicted  positively  the  testimony  of  6.  as  to  his  connec- 
tion with  the  crime.  Witnesses  were  called  by  the  prosecution  to 
impeach  his  general  reputation.  Among  those  called  to  sustain  him 
was  one  who  testified  that  he  wo^Id  believe  him  under  oath,  but  on 
cross-examination  stated  in  substance  that  there  were  reports  unfavor- 
able to  his  character  in  the  neighborhood,  .although  t^e  opinion  of 
the  witness  was  not  affected  thereby.  On  redirect  examination  the  wiu 
ness  was  asked  whether  the  unfavorable  reports  were  in  respect  to  the 
prisoner's  drinking  and  horse-trading.  This  was  objected  to  and  ex- 
cluded,    ffeldf  error. 

The  offense  charged  was  burglary  and  larceny  in  breaking  open  the  bam  of 
W.  and  stealing  a  horse.  B.  testified  that  he  arranged  with  the  prisoner 
to  proceed  to  a  certain  school-house  and  there  wait  for  the  latter  to  bring 
W.'s  horse  ;  that  the  prisoner  passed  him  on  the  road  and  told  him  to 
hurry  up,  and  that  he  replied  he  would  be  there  as  soon  as  the  prisoner. 
On  cross-examination  B.  was  asked  if  he  did  not  tell  Q.  that  while  on  his 
way  to  W.%  on  the  night  of  the  burglary,  he  stopped  at  the  house  of  H. 
for  the  purpose  of  stealing  a  horse,  but  did  not,  because  of  the  badap- 
pearance  of  the  horse ;  this  he  denied,  and  also  denied  the  fact  of  his 
stopping.  G.  was  then  called  by  the  defense  to  prove  the  declaration  ; 
this  evidence  was  excluded.  Held,  error  ;  that  the  declaration  was  in 
conflict  with  the  testimony  of  B.  and  so  was  competent. 

Ski^  V.  I7i6  People  ([Mem.]  21  Hun,  899),  reversed. 

(Argued  May  6,  1881  ;  decided  May  81, 1881.) 

Ebbob  to  the  General  Term  of  the  Supreme  Court,  in  the 
fourth  judicial  department,  to  review  judgment  entered  upon 
an  order  made  the  second  Tuesday  of  June,  1880,  affirming  a* 
judgment  of  the  Court  of  Sessions  of  Ontario  county,  entered 
upon  a  verdict  convicting  the  plaintiff  in  error  of  the  crime  of 
burglary  and  larceny.    (Mem.  of  decision  below,  21  Hun,  399.) 

The  material  facts  are  stated  in  the  opinion. 

£^.  W,  Gardner  for  plaintiff  in  error.     It  is  only  where  an 
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accomplice  is  uncontradicted  that  a  verdict  based  upon  his 
testimony  will  be  permitted  to  stand.  {People  v.  Doyle,  21 
N.  Y.  578  ;  People  v.  Haynes,  55  Barb.  450  ;  1  Wharton  on 
Criminal  Law  [7th  ed.],  §  789;  7  Humph.  [Tenn.]  479,  544; 
Zeake  v.  State,  10  id.  144;  Heritage  v.  Haa,  33  Barb.  347;  3 
Graham  &  Waterman  on  New  Trials  [ed.  of  1855],  1207, 
1208,  1210,*  1211,  1212;  Oulham^.N.  Y.  C,  etc.,  P.  P. 
Co.,  67  Barb.  565 ;  SeiheH  v.  Prie  P.  P.  Co.,  49  id.  586 ; 
Somer  v.  Meeker,  25  N.  Y.  363.)  Where  a  person  who 
is  directly  interested  in  favor  of  the  plaintiff  in  a  cause 
is  called  by  the  defendant  to  prove  a  particular  fact  and 
is  sworn  as  a  witness,  the  plaintiff  on  cross-examination  has  a 
right  to  examine  him  generally  as  to  the  merits  of  the  cause. 
{Jackson  v.  Varick  A  Paeon,  7  Cow.  238 ;  aflBrmed,  2  Wend. 
166 ;  MarUey  v.  Swartstond&r,  8  Watts  &  S.  [Penn.]  172; 
Phodes  V.  Com.,  49  Penn.  St.  396 ;  Morgan  -v.  Bridges,  2 
Stark.  414;  Lwingston  v.  Peech,  34  N.  Y.  Supr.  .Ct.  547 ;  1 
Wharton's  Criminal  Law,  §  [791  7th  ed.]  ;  Lee  v.  State,  21 
Ohio  St.  151.)  The  exclusion  of  the  evidence  offered  to  be 
given  by  the  witness,  Daniel  Gates,  and  by  Harvey  L.  Har- 
mon, by  way  of  contradicting  Bush,  was  error.  {Cfilbertv. 
Sage,  5  Lans.  287.)  The  witness,  Babbett,  having  testified  on 
cross-examination  that  there  was  a  question  as  to  the  prisoner's 
character  from  what  people  said  of  him  the  court  erred  in  ex- 
cluding an  offer  to  show  by  him  it  had  reference  only  to  his 
drinking  and  trading  horses.  {Bk.  of  N.  Y.  v.  Benedict,  1 
Hall,  531 ;  1  Greenleafs  Ev.,  §  462,  note  4;  2  Wend.  354.) 
On  a  conviction  upon  the  evidence  of  an  accomplice  alone, 
this  court  will  enforce  most  strenuously  the  rule  that  the  accused 
had  the  right  to  insist  that  the  testimony  should  be  considered 
by  the  jury  without  possible  error  in  the  admission  or  rejec- 
tion of  evidence,  tested  by  the  strictest  rules.  {People  v. 
Paynes,  55  Barb.  462;  People  v.  WhiU,  14  Wend.  114.) 

Frcmk  Pice,  district  attorney,  for  defendant  in  error.  A  party 
cannot,  upon  a  cross-examination  of  a  witness  for  the  adverse 
party,  draw  out  collateral  statements,  not  material  to  the  issue 
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on  trial  and  then  contradict  such  statementa.  He  is  concluded 
by  the  answer  of  the  witness.  {Siape  v.  People,  21  Hxin,  399 ; 
People  Y.  Cox,  id.  47;  Carpejiter  v.  Ward,  30  K  Y.  243; 
Harris  v.  WUaon,  7  Wend.  67 ;  Lanjorence  v.  Baker,  6  id.  301 ; 
Ma/rx  V.  People,  63  Barb.  618;  Howard  v.  CiMj  F.  Ine,  Co., 
4  Denio,  502 ;  Hoaemweig  v.  People,  6  Lans.  462 ;  Boss  v. 
Achermam,,  46  N.  Y.  210.)  It  was  not  error  for  the  court  to 
refuse  to  charge  the  jury  that  a  conviction  could  not  be  had 
upon  the  uncorroborated  testimony  of  an  accomplice.  {Ha^ 
Jdna  V.  People,  16  N. .  Y.  344  ;  People  v.  Coatdlo,  1  Denio, 
88 ;  Fraeer  v.  People,  54  Barb.  306 ;  Wixon  v.  People,  6  Park. 
120 ;  People  v.  Haines,  65  Barb.  450  ;  People  v.  Dyle,  21  N. 
Y.  578 ;  People  v.  La/wton,  66  Barb.  126 ;  Haakins  v.  The 
People,  16  N.  Y,  344.) 

Eapallo,  J.  The  prisoner  was  tried  for  bui^lary  and  lar- 
ceny, claimed  by  the  prosecution  to  have  been  committed  in 
complicity  with  one  Bush  and  Adelia,  his  wife.  The  offense 
charged  was  the  breaking  and  entering  the  bam  of  Murray 
Witter,  and  stealing  therefrom  his  horse  and  'buggy.  The  prose- 
cution depended  wholly  upon  the  testimony  of  these  alleged  ac- 
complices, mainly  that  of  Bush,  for  the  conviction  of  the  prisoner. 
The  law  doeis  not  absolutely  prohibit  a  conviction  upon  such  testi- 
mony, but  every  such  case  should  be  closely  scrutinized,  and 
the  legal  rights  of  the  accused  carefully  guarded.  We  have 
examined  the  numerous  exceptions  taken  upon  the  trial,  and 
have  come  to  the  conclusion  that  some  of  them  are  well  taken 
and  entitle  the  prisoner  to  a  new  trial.  It  is  not  necessary  to 
go  further  into  the  merits  of  the  appeal  than  to  specify  one  or 
two  exceptions  which  we  think  should  be  sustained. 

The  prisoner  was  examined  on  his  own  behalf  and  contra- 
dicted positively  the  statements  of  the  witness  Bush,  which 
chaiged  him  with  complicity  in  the  crime.  The  question  be- 
fore the  jury  really  was  the  relative  credibility  of  Bush,  who 
admitted  his  own  guilt,  and  that  of  the  prisoner,  who  claimed 
to  be  innocent.  The  counsel  for  the  prosecution  called  wit- 
nesses to  impeach  the  general  reputation  of  the  prisoner  and 
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show  that  he  was  not  worthy  of  credit.  The  prisoner  called 
witnesses  to  prove  that  his  character  was  good  and  that  he  was 
worthy  of  belief.  Charles  Babbitt,  one  of  these  witnesses,  tes- 
tified that  he  had  for  twelve  years  been  a  neighbor  of  the 
prisoner  and  been  acquainted  with  him  land  the  people  in  his 
neighborhood,  and  had  the  means  of  becoming  acquainted  with 
his  general  character  in  that  neighbor^iood,  and  that  from  that 
character  he  would  believe  him  under  oath.  On  cross-exami- 
nation by  the  counsel  for  the  prosecution,  the  witness  was 
asked  whether  from  the  way  that  people  talked  about  the  ac- 
cused there  his  character  was  good  or  bad,  judging  from  what 
was  said  of  him,  to  which  question  the  witness  answered  that 
it  preponderated  on  the  side  of  good.  The  witness  was  then 
asked  by  the  prosecuting  counsel  whether  he  meant  to  say  that 
in  his  opinion  there  was  a  question  about  the  character  of  the 
accused.  The  witness  answered  this  question  in  the  negative. 
He  was  then  asked  whether  there  was  such  a  question  according 
to  what  people  said  about  him,  and  he  answered  this  in  the 
affirmative. 

This  cros&^xamination  clearly  disclosed  that  although  the 
opinion  of  the  witness  as  to  the  credibility  of  the  prisoner  was 
not  affected  by  what  was  said  about  him  in  the  neighborhood, 
yet  that  there  were  reports  unfavorable  to  his  character  in  cir- 
culation there,  and  the  defense  was  clearly  entitled  to  disclose 
what  these  reports  were,  so  that  the  jury  might  judge  in  what 
respect  they  affected  his  character,  and  whether  they  were  of 
such  a  nature  as  to  impair  his  credibility  as  a  witness.  The 
counsel  for  the  defense,  therefore,  asked  whether  they  were  in 
respect  to  his  drinking  and  trading  horses.  This  question  was, 
under  a  general  objection,  excluded  by  the  court  and  an  excep- 
tion, taken. 

We  think  this  ruling  was  erroneous,  and  that  it  renders  a 
new  trial  necessary.  We  also  think  that  error  was  committed 
in  excluding  the  evidence  of  the  witness  Daniel  Gates,  as  to 
the  declaration  of  Bush,  that  while  on  his  way  to  Witter's  on 
the  night  of  the  burglary  in  question,  he  stopped  at  Harmon's 
SiCKBLS  —  Vol.  ^L.        60 
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for  the  purpose  of  stealing  a  horse  there,  and  was  only  deterred 
by  the  bad  appearance  of-  the  horse. 

If  the  fact  that  Bush  did  stop  at  Harmon's,  as  claimed,  or 
his  declaration  that  he  did  so,  conflicted  with  Bush's  testimony 
that  he  was  at  that  very  time  proceeding  to  Witter's  in  pursu- 
ance of  an  arrg,ngement  with  the  prisoner  for  stealing  Witter's 
horse,  these  were  not  collateral  matters,  but  bore  on  the  main 
issue,  and  Bush  having  denied  the  fact,  and  having  denied 
making  the  declaration,  it  was  competent  to  contradict  him  by 
the  testimony  of  Gates.  It  seems  to  us  that  there  was  a  con- 
flict in  the  statements ;  Bush  testified  that  the  arrangement 
was  that  he  was  to  proceed  to  the  school-house,  and  there  wait 
for  the  prisoner  to  bring  Witter's  horse,  and  that  when  the 
prisoner  passed  him  on  the  road  and  told  him  to  hurry  up. 
Bush  replied,  "  tliat  he  would  be  there  as  soon  as  the  prisoner." 
Bush's  declaration  that  at  the  very  time  he  was  contemplating 
stealing  another  horse  at  a  diflEerent  place,  and  actually  at- 
tempted that  theft,  but  that  his  reason  for  not  accomplishing 
it  was  only  the  poor  appearance  of  the  horse,  certainly  con- 
flicts in  some  degree  with  this  testimony. 

Without  reference  to  the  other  points  raised  in  this  case,  we 
think  those  which  have  been  adverted  to  require  that  the  judg- 
ment should  be  reversed  and  a  new  trial  ordered. 

All  concur,  except  Folgkb,  Ch,  J.,  absent. 

Judgment  reversed. 


Geoege  Weyh,  Appellant,  v,  Michael  S.  Boylan,  as  Admin- 
istrator, etc.,  Respondent. 

Where  an  aaaignee  of  a  bond  and  mortgage  purchased  in  good  faith  and  for 
valae,  in  reliance  npon  a  certificate  made  b7  the  mortgagor  at  the  time 
of  the  execution  of  the  instruments,  to  the  effect  that  the  mortgage  was 
a  valid  lien,  and  would  be  such  in  the  hands  of  an  assignee  to  the  full 
amount  of  principal  and  interest,  and  that  he  had  no  defense  to  the  mort- 
gage or  bond  in  law  or  equity.    Held,  that  the  mortgagor  was  estopped 
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from  Betting  up,  in  an  action  to  foreclose  the  mortgage,  the  defense  of 
usary ;  that  it  was  immaterial  that  the  mortgagor  had  not  the  plaintiff 
in  his  mind  at  the  time  of  signing  the  certificate,  as  it  was  to  be  taken  as 
if  directed  to  whom  it  might  concern ;  also  that  the  certificate  was  Dot  de- 
prived of  its  force,  because  executed  at  the  same  time  with  the  mortgage, 
it  was  not  to  be  considered  as  part  of  that  instrument. 
Also  held^  that  the  fact  that  plaintiff  was  a  second  assignee,  and  that  the 
first  assignees,  had  knowledge  of  the  facts  and  so  could  not  avail  them- 

•    selves  of  the  estoppel,  did  not  prevent  him  from  so  doiDg. 

.  WUcox  v.  Ilaioea  (44  N.  T.  3ft8),  distinguished. 

(Argued  May  10.  1881 ;  decided  May  81, 1881.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  first  judicial  department,  entered  upon  an 
order  made  February  9,  1880,  afiirraing  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at  a 
Special  Term. 

The  action  was  commenced  against  Phelix  Boylan,  but  he 
dying,  was  continued  against  Michael  S.  Boylan,  as  his  adminis- 
trator. Its  object  was  to  foreclose  a  mortgage  made  to  one 
Owen  Flaherty  by  Phelix  Boylan,  to  secure  the  payment  of  his 
bond  of  $4,000.  The  bond  and  mortgage  were  assigned  to 
Mesdames-Shancupp  and  Goldberg  and  by  them  to  the  plaintiff. 
The  defense  was  usury  in  the  inception  of  the  mortgage,  and 
evidence  was  given  bearing  upon  it,  but  the  plaintiff"  in  answer 
thereto  introduced  a  certificate  in  writing  signed  by  the  mort-. 
gagor  and  verified  by  him  as  true  to  his  own  knowledge,  whereby 
he  declared  "  that  the  said  mortgage  is  a  valid  lien  upon  the 
premises  therein  described  to  the  full  extent  of  $4,000,  of 
principal;"  which  is  justly  owing  and  unpaid  thereon,  and  that  * 
said  mortgage  will  be  a  good  and  valid  lien  upon  the  premises 
therein  described  in  the  hands  of  an  assignee  thereof  totlie  full 
amount  of  said  principal  and  interest ;  that  he  has  no  defense 
to  the  mortgage  or  bond,  either  in  law  or  equity,  or  any  part 
thereof,  also  that  he  had  received  notice  of  the  intended  assign- 
ment to  Mesdames  Shancupp  and  Goldberg,",  and  that  the 
assignment  would  be  taken  on  the  faith  and  credit  of  the  matter 
certified  in  the  certificate.  The  mortgage  was  recorded  July 
20,  1866,  and,  as  do  also  the  bond  and  certificate,  bear  date  on 
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that  day.  They  were  assigned  to  Mesdames  Shancupp  and 
Goldberg  on  the  Slst  day  of  July,  1876,  and  by  them  to  the 
plaintiff  on  the  Slst  day  of  August,  1877.  The  trial  court  found 
these  facts,  and  also  that  preceding  these  events,  Boylan  being 
desirous  of  procuring  a  loan  of  ^,000  ujwn  bond  and  mort- 
gage, applied  to  one  McKee,  an  attorney  at  law,  and  asked  him 
"if  he  could  get  it  for  him,"  to  which  McKee  replied,  "he ^ 
could, but  that  it  Would  cost  him  $400,"  and  that  "the  defend- 
ant then  and  there  agreed  to  pay  such  amount  for  such  loan." 
The  bond,  mortgage  and  certificate  were  executed  in  McEee's 
office,  and  so  was  the  assignment  to  Mesdames  Shancupp  and 
Goldberg.  It  was  also  found  tiiat  "  relying  upon  the  represen- 
tations contained  in  said  certificate,  the  plaintiff  was  induced  to 
purchase,  and  did  purchase  and  pay  for  said  bond  and  mortgage 
the  sum  of  $4, 000."  The  trial  judge  found  default  in  payment 
of  the  sum  received,  but  dismissed  the  complaint  upon  findings 
of  law :  First,  That  the  bond  and  mortgage  were  void  in 
their  inception  for  usury.  Second.  That  the  defendant  is  not 
estopped  by  the  certificate  from  setting  up  such  usury  as  a 
defense  to  the  action. 

Jacob  A.  Oro88  for  appellant.  The  defendant  is  estopped 
by  the  representation  in  his  certificate  from  setting  up  the  de- 
fense of  usury,  or  that  the  bond  and  mortgage  are  not  good 
and  valuable  securities.  (iT.  T.  <&  If.  H,  B.  R.  Co.  v.  Schuy- 
leVy  34  N.  T.  30 ;  Mason  v.  Anthony^  3  Abb.^Ct.  of  App.  Dec. 
207 ;  Payne  v.  Burnhnm^  62  N.'  Y.  69  ;  Smith  v.  Lomhardo^ 
15  Hun,  415, 417 ;  ElwellY.  Chaniberlavn^  4  Bosw.  820 ;  Fer- 
guBon  V.  Hamilton^  35  Barb.  427  ;  DinJcelspiel  v.  FramMin^ 
7  Hun,  339,  346 ;  Smyth  v.  Monroe^  19  id.  550 ;  Ledey  v. 
Ja/nsony  41  Barb.  359 ;  Holmes  v.  WiUiamSy  10  Paige,  326 ; 
Z'Amor^ux  v.  Vischery  2  N.  T.  278  ;  RiU  v.  Vaiet,  3  N.  Y. 
Leg.  Obs.  105.)  It  is  not  necessary  that  the  certificate  be 
made  to  the  plaintiff  direct ;  all  that  is  required  is  that  the  as- 
signee shall  have  believed  the  &ct8  stated,  and  in  good  faith 
relied  upon  them  as  true,  and  purchased  on  this  reliance. 
{Lynch  v.  Kenned y^  34  N.  Y.  151 ;  Payne  v.  Bumharriy  62 
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id.  69 ;  Mechmiei  BTc.  of  B.  v.  Tovmsend,  29  Barb.  569 ; 
Chamberlain  v.  Taumaend^  7  Abb.  Pr.  31 ;  WUoox  v.  ffoweU^ 
44  N.  Y.  398 ;  TrusooU  v.  DmU,  4  Barb.  495.)  Evidence  of 
negligently  signing  the  certificate,  while  ignorant,  is  not  snffi- 
cient  to  rebut  the  certificate.  {DmkeUpid  v.  Fra/nMm^  7 
Hun,  339  ;  72  N.  T.  108.) 

Ma/nning  C.  Wells  for  respondent.  The  original  transaction 
being  usurious,  the  certificate  does  not  operate  as  an  estoppel 
in  favor  of  the  plaintiff  who  was  a  stranger  to  the  transaction 
in  which  it  was  given.  {Mecha/nifis*  £h,  v.  N,  Y.  A  If,  H. 
R.  E.  Co.y  13  N.  T.  638 ;  Jaohson  v.  BrincJcerhoff,  8  Johns. . 
Gas.  101 ;  Mayemhorg  v.  Haynes^  50  N.  Y.  675  ;  ReynoLda  v. 
Lounalury^  6  Hill,  534;  Strang  y.  StrUMamd^  32  Barb.  284.) 
The  certificate  was  dated,. execute  and  delivered  at  the  same 
time  with  the  mortgage,  and  was  of  no  greater  efifect  than  if 
incorporated  therein.  So  incorporated  it  would  not  constitute 
an  estoppel.  {Cla/rk  v.  Sisaon,  22  N.  Y.  312;  Wilcox  v. 
SoweU,  44  id.  402  ;  S.  (7.,  44  Barb.  896.) 

Danfobth,  J.  It  would,  I  think,  be  difficult  to  work  out 
from  the  evidence  in  this  case  an  usurious  agreement,  but  upon 
another  trial  it  may  be  added  to  or  given  a  new  direction,  and 
therefore  a  consideration  of  what  now  appears  would  be  to  no 
purpose.  But  assuming  the  existence  of  usury,  the  question 
remains  whether  the  defendant  is  precluded  by  the  certificate 
from  setting  it  up.  It  is  well  settled  that  where  an  assignee 
takes  a  chose  in  action  by  assignment  with  the  debtor's  assent 
although  he  merely  stands  by  in  silence,  the  debtor  is  estop- 
ped to  impeach  it.  (  Wdtaon'a  Mfrs  v.  JUcZareny  19  Wend. 
562.)  Much  more  should  he  be  estopped  as  against  an  assignee 
for  value  by  the  explicit  written  declaration  that  he  has  no  de- 
fense or  set-oflE  to  the  debt  assigned ;  and  the  principle  on 
which  the  doctrine  stands  extends  even  to  the  defense  of  usury. 
{Smyth  V.  Mwvroe;*  Payne  v.  Bumha/my  62  N".  Y.  69.)  It  is, 
however,  subject  to  the  qualification  that  the  person  by  whom  it 
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is  invoked  must  not  be  a  stranger  to  the  transaction,  or  one  whose 
conduct  the  declaration  was  not  designed  to  influence.  The 
defendant  contends  that  the  plaintiff  is  excluded  from  its 
benefit  by  both  of  these  conditions.  First,  The  plaintiff  is 
an  assignee  for  value,  and  it  is  evident  that  the  certificate 
made  by  the  defendant  contains  a  representation  inconsistent 
with  his  defense.  He  says,  however,  the  statement  in  the  cer- 
tificate is  fictitious.  The  plaintiff  replies,  it  is  nevertheless  to 
be  treated  as  true ;  and  upon  this,  unless  the  defendant's  posi- 
tion is  well  taken,  he  must  prevail.  It  does  not  appear  that 
the  defendant  had  the  plaintiff  in  his  mind  when  the  state- 
ment was  made,  but  he  did  have  the  subject-matter  of  his 
false  representations,  and  I  am  unable  to  give  less  effect  to  the 
certificate  than  it  would  be  entitled  to  had  it  been  addressed 
directly  to  the  plaintiff.  It  is  to  be  taken  as  if  directed  to 
whom  it  might  concern.  It  related  to  an  act  not  only  likely 
to,  but  which  he  anticipated  would,  occur — an  assignment 
and  the  purchase  of  thet  mortgage  by  an  assignee  —  hence  his 
representation  in  terms  that  "  it  will  be  good  and  valid  in  the 
hands  of  an  assignee ; "  to  such  an  one,  whoever  he  may  be, 
the  defendant  addresses  his  statements.  The  plaintiff  in  fact 
read  these  statements,  and  relying  upon  the  representations, 
became  an  assignee  and  paid  the  full  sum,  for  the  payment  of 
which  the  mortgage  purported  to  be  a  security.  It  can  hardly 
be  necessary,  in  view  of  such  facts,  to  look  up  authorities  to 
show  that  the  defendant  cannot  now  say  the  statements  were 
false.  The  ground  on  which  he  is  precluded  from  saying  so 
is  that  to  permit  it  would  be  contrary  to  equity  and  good  con- 
science. Under  the  statute  relating  to  interest,  his  submission 
to  pay  usury  gives  him  a  legal  defense,  but  upon  the  circum- 
stances of  the  case  he  would,  if  it  prevailed,  obtain  an  imcon- 
scientioufl  advantage  at  the  expense  of  an  innocent  person,  and 
60  he  should  not  be  allowed  to  maintain  it.  And  to  no  other 
effect  can  the  doctrine  of  estoppel,  which  Goke  declares  to  be 
"an  excellent  and  curious  kind  of  learning"  (Coke's  Litt. 
352  a.),  be  better  applied.  In  such  a  case  it  cannot  be  said  to  be 
odious,  for  it  thus  suppresses  fraud  and  promotes  honesty  and 
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fair  dealing.  The  transfer  of  the  mortgage  was  effected 
upon  the  defendant's  representations  of  its  validity,  and 
the  plaintiff  acted  upon  those  representations.  There  is,  how- 
ever, authority  for  this  result.  In  the  very  elaborate  and  care- 
fully considered  opinion  of  Peblet,  Ch.  J.,  pronounced  ,in 
Bom  V.  Cole  (51  N.  H.  287),  he  says:  "If  the  representa- 
tions are  such,  and  made  in  such  circumstances,  that  all  per- 
sons interested  in  the  subject  have  the  right  to  rely  on  them 
as  true,  their  truth  cannot  be  denied  by  the  party  that  has 
made  them  against  any  one  who  has  trusted  to  thena  and  apted 
on  them.''  In  Eolhrook  v,  N.  J.  Zinc  Co.  (57  N.  T.  616), 
a  case  of  estoppel  was  said  to  be  made  out  when  a  represen- 
tation was  made  with  a  view  or  expectation  that  it  would  be 
acted  upon  by  another,  and  it  had  been  so  acted  upon,  and 
the  person  relying  upon  the  representation  would  be  in- 
jured if  it  was  withdrawn.  There  was  then  before  the  court 
a  party,  claiming  by  assignment  under  a  certificate  of  stock 
issued  to  o^e  W.  T.  Riggs-,  insisting  .that  the  defendant 
should  recognize  it.  Upholding  that  claim,  the  court  say: 
"  Wheu  the  defendant  issued  its  certificate  to  William  T. 
Riggs,  it  affirmed  to  all  persons  who  might  deal  with  him, 
that  he  owned  a  certain  portion  of  its  capital  stock  and  had 
full  power  to  transfer  it."  Adding :  "  Any  purchaser  has  a 
right  to  rely  upon  this  statement,  and  to  claim  the  benefit  of 
an  estoppel  in  its  favor;"  and  the  decision  is  put  not  upon  any 
view  of  the  negotiability  of  the  certificate,  but  upon  the  prin- 
ciples, appertaining  to  the  doctrine  of  estoppel.  In  AshiorCs 
Appeal  (73  Penn.  St.  153),  the  court  recognize  the  general 
principle  which  affects  an  assignee  with  all  the  equities  exist- 
ing in  favor  of  the  niortgagor,  but  say  that  he  may  be  estopped 
as  against  the  assignee  "  by  the  declaration  that  he  has  no  de- 
fense or  set-off  to  the  debt  assigned,"  and  that  "  the  benefit 
of  it  is  not  confined  to  the  immediate  assignee,  to  whom  or 
for  whose  security  it  was  made,  but  that  any  subsequent  as- 
signee claiming  under  him  may  avail  himself  of  it."  "  When 
such  a  declaration,"  say  the  learned  editors  of  Leading  Cases 
in  Equity,  *^is  made  in  writing  by  a  mortgagor,  it  becomes  a 
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muniment  of  title,  and  may  be  conclnsive  in  favor  of  third 
persons  who  give  value  on  the  faith  of  it,  or  whom  it  contrib- 
utes to  mislead."  {RyaU  v.  Bowles^  Lead.  Cae.  in  Eq.  [White 
&  Tudor],  vol.  2,  part  2,  p.  1678.) 

But  the  learned  counsel  for  the  respondent  insists  that  the 
certificate  is  by  its  terms  confined  to  Mesdames  Shancupp  and 
Goldberg.  Such  is  not  the  finding  of  the  trial  court;  nor  is 
the  certificate  susceptible  of  this  limitation.  The  language  as 
given  in  the  above  statemient  is  general,  addressed  to  any  per- 
son who  ttiereafter  occupies  to  the  mortgage  the  relation  of  an 
assignee.  It  is  true  the  mortgagor  says:  "And  I  further 
certify  that  I  have  received  notice  of  the  intended  assignment 
of  said  bond  and  mortgage  by  said  Owen  Flaherty  to  Helena 
Shancupp  and  Bachel  Goldberg,  and  that  such  assignment 
will  be  taken  on  the  faith  and  credit  that  all  the  matters  herein 
stated  are  true."  There  is  no  finding  that  these  persons  knew 
to  the  contrary  of  the  statements.  But  if  we  assume,  as  the 
respondent  does,  that  they  did,  or  that  for  some  reason  the 
estoppel  would  not  work  in  their  favor,  it  does  not  alter  the 
plaintiffs  position.  The  words  of  the  declaration  are,  as  we 
have  seen,  general.  They  relate  to  a  subjectrmatter  transfer- 
able by  assignment  and  concerning  which  a  prudent  assignee 
would  desire  information.  Suppose  the  intended  assignment 
had  fallen  through,  can  there  be  a  doubt  that  the  declai*ation 
might  be  safely  relied  upon  by  any  person  who  in  ignorance 
of  its  falsity  paid  value  for  the  mortgage?  I  think  not.  The 
fact  that  it  was,  in  good  faith,  acted  upon,  renders  it  con- 
clusive, and  it  is  of  no  importance  whether  it  was  made 
expressly  to  that  person  or  not.  It  was  intended  for 
any  one  who  might  contemplate  a  purchase  of  the  se- 
curities, and  when  acted  upon  was  equivalent  to  a  rep- 
resentation or  statement  to  him.  But  assume  that  it  would 
not  avail  the  first  assignees,  if  it  did  not  it  would  be  be- 
cause they  knew  the  statement  to  be  false.  Their  knowledge 
would  not  affect  a  purchaser  from  them  in  ignorance  of  that 
fact  and  who  relied,  as  the  plaintiff  here  did,  upon  the  mort- 
gagor's statement.     He  is  protected  by  the  same  principle 
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which  a  bona  fide  purchaser  for  value  and  without  notice  buo- 
cessfully  invokes,  although  the  title  comes  to  him  from  a  per- 
son in  whose  hands  it  is  affected  with  notice  (1  Story's  £q. 
Jur.,  §§  409,  410),  and  through  which  one  who  buys  a  non- 
negotiable  chose  in  action  is  protected  against  the  claim  of  the 
true  owner,  where  the  latter  has  by  his  own  affirmative  act 
conferred  the  apparent  title  and  absolute  ownership  upon  an- 
other. [Mowe  V.  The  Met.  Nat.  Bcmk,  56  N.  Y.41;  Mo- 
Ned  V.  Ths  Tenth  Nat.  Bank,  46  id.  325.)  The  plaintiff's 
right  does  not  depend  upon  the  real  title  or  interest  of  Lis  as- 
signor, but  is  measured  by  the  representation  of  the  mort- 
gagor. 

Second,  The  next  contention  of  the  respondent  is  that  the 
certificate  is  of  no  greater  effect  than  the  same  language  would 
be  if  written  into  the  mortgage.  It  seems  to  me  not  well 
founded.  It  is  true  that  it  bears  the  same  date,  and  was  exe- 
cuted at  the  same  time.  But  no  fraud  was  practiced  in  ob- 
taining it,  and  the  statute  which  makea  the  mortgage  void  by 
no  means  compels  a  borrower  to  avail  himself  of  its  provisions. 
He  may  not  only  waive  the  statute,  but,  as  we  have  seen,  may  be 
withheld  from  resorting  to  it.  If  the  statement  was  in  the  mort- 
gage, it  would  fall  with  the  contract,  because  of  the  statute 
which  would  annul  the  instrument ;  but  it  is  apart  from  it  and 
goes  beyond  the  language  contained  therein,  and  this  distinction 
is  enforced  in  Cla/rh  v.  Siason  (22  N.  Y.  312),  where  it  was 
held  that  to  estop  the  parties  to  a  bill  of  exchange,  their  repre- 
sentations in  respect  to  its  consideration  and  validity  must  be 
outside  the  face  of  the  bill ;  while  in  Mechanioi  Bank  of  Brook- 
lyn  V.  Tov)7k,9end{^%  Barb.  569),  it  was  held  that  a  certificate  re- 
lating to  the  same  matters,  gix^ii  &t  the  time  of  executing  the 
note  and  annexed  thereto,  will  estop  the  party  giving  it  from 
falsifying  his  own  statements,  and  prevent  his  setting  up  the 
defense  of  usury  against  a  subsequent  holder  who  has  dis- 
counted it  for  full  value  on  the  faith  of  the  certificate.  In 
WUooQi  V.  Howell  (44  N.  Y.  398),  to  which  case  the  respondent 
refers  as  holding  otherwise,  the  defense  was  not  usury,  but 
fraud,  and  both  the  mortgage  and  certificate  were  obtained  by 
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it.  But  besides  that,  it  was  there  found,  as  a  fact,  by  the  trial 
court,  that  the  plaintiff  did  not  rely  upon  the  truth  of  the 
statements  in  the  certificates  in  purchasing  the  mortgage.  The 
contrary  appears  here,  and  the  case  is  brought  directly  within 
the  principle  recognized  in  that  case  by  the  learned  judge  who 
delivered  the  opinion.  "  If,"  says  Eabl,  J.,  "  this  certificate 
was  given  by  the  mortgagor  without  fraud,  to  induce  the 
plain^  to  purchase  the  mortgage  or  to  enable  the  mortgagor 
to  negotiate  it,  and  the  plaintiff  took  the  mortgage,  believing 
in  and  in  good  faith  relying  upon  the  certificate,  then  the  mort- 
gagor would  be  estopped  from  availing  himself  of  the  defense 
of  fraud."     Such  is  the  case  here. 

It  follows  that  the  judgments  of  the  General  and  Special 
Terms  should  be  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

All  concur,  except  Folgeb,  Ch.  J.,  absent. 

Judgment  reversed. 


Eezin  a.  Wight,  as  Assignee,  etc..  Respondent,  v.  Eliphalkt 
Wood,  Appellant. 

Defendant  was  a  member  of  the  firm  of  S.  &  W. ;  in  1854  he  sold  out  his 
interest  to  his  copartners,  and  thereafter,  as  h6  proposed  going  west  to 
live,  he  received  certain  shares  of  stock  of  a  western  corporation,  which 
had  belonged  to  the  firm,  giving  a  receipt  therefor,  which  stated  that  he 
had  received  it  from  the  firm,  that  he  was  to  do  the  best  he  could  with 
the  stock,  and  to  *'have  one-half  of  the  proceeds."  The  stock  at  that 
time  was  not  considered  of  an7  market  value.  Defendant  retained  the 
stock,  as  it  was  increasing  in  value  and  received  dividends  thereon.  In 
1862,  a  demand  was  made  upon  him  for  the  stock  and  dividends,  and  upon 
his  refusal  this  action  was  brought  to  recover  the  same.  At  the  time  of  this 
demand  the  stock  was  of  greater  market  value  than  at  any  other  time. 
No  demand  or  request  was  made  that  defendant  should  sell.  Held,  that 
as  no  improper  management  or  needless  delay  in  .  selling  was  shown  or 
imy  act  injurious  to  the  interests  of  the  owner,  defendant  was  entitled  to 
retain  one-half  the  stock  and  one-half  of  the  dividends  ooUected. 

(Argued  May  la  1881  •  decided  May  81,  1881.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  in  favor  of 
plaintifE,  entered  upon  an  order  made  April  8,  1880,  which 
granted  a  motion  for  a  new  trial  unless  plaintiff  stipulated  to 
deduct  from  the  verdict  a  sum  specified,  in  which  case  judg- 
ment was  directed  on  the  verdict  as  modified. 

This  action  was  brought  by  plaintiff  as  assignee,  under  an 
assignment  for  the  benefit  of  creditors,  of  the  firm  of  Sheldons 
&  Co.,  and  of  the  individual  members  of  that  firm,  to  recover 
certain  shares  of  stock  alleged  to  be  in  the  hands  of  defendantj 
which  belonged  to  the  firm  at  the  time  of  the  assignment,  and 
also  to  recover  dividends  collected  by  defendant  on  said  stock. 

The  following  facts  among  others  appeared  on  the  trial : 

In  March,  3853,  defendant  was  a  member  of  the  firm  of 
Sheldons  &  Wood,  which  firm  was  the  owner  of  sixty  shares  of 
the  stock  of  the  lUiliois  and  Mississippi  Telegraph  Co.  In  the 
month  stated  a  new  partner  was  taken  in  and  the  firm  was 
succeeded  by  that  of  Sheldons,  Wood  &  Co.  In  March,  1854, 
this  firm  was  dissolved,  defendant  selling  out  his  interest,  and 
the  firm  of  Sheldons  &  Co.  succeeded  it.  In  May,  1854,  the 
said  stock  was  placed  in  defendant's  hands,  he  giving  the  fol- 
lowing receipt  therefor:  "Received  Albany,  May  15,  1854, 
from  Sheldons  &  Wood,  sixty  shares  telegraph  stock  amount- 
ing to  the  nominal  amount  of  $3,000,  which  stock  I  am  to  do 
the  best  I  can  with,  and  have  one-half  of  the  proceeds."  The 
defendant  retained  the  said  certificates  until  the  8th  day  of 
December,  1864^  when  the  plaintiff  demanded  them  together 
with  the  dividends  which  the  defendant  had  received  thereon, 
amounting  to  $630,  and  the  defendant  refused  to  surrender 
the  same. 

Further  facts  appear  in  the  opinion. 

The  trial  court  directed  a  verdict  that  plaintiff  was  entitled 
to  a  transfer  of  the  stock  from  defendant,  and  to  recover  the 
amoimt  received  by  defendant  as  dividends  with  interest.  The 
General  Term  modified  the  judgment  by  deducting  one-half 
the  dividends. 
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Scrniud  Ha/nd  for  appellant.  The  agreement  on  which  the 
stock  was  placed  in  defendant's  hands  passed  the  title  to  him, 
or  at  least  gave  him  an  absolute  power  of  sale  coupled  with  an 
interest  of  one-half,  and  was,  therefore,  irrevocable.  {Rutchms 
V.  Hebwrd,  34  N.  Y.  24;  Gv/nson  v.  M(yrUm,  10  B.  &  C.  731 ; 
Knapp  V.  Alvord^  10  Paige,  205 ;  Depew  v.  Keyser^  3  Duer, 
335 ;  Dixon  v.  Bxt^h,  42  Barb.  70.) 

Noithcmi^  C.  Moah  for  respondent.  Where  a  contract  does 
not  fix  the  time  for  the  performance  of  an  act  thereby  required, 
the  law,  as  a  part  of  the  contract,  declares  it  shall  be  performed 
within  a  reasonable  time.  {Jones  v.  Fowler^  1  Sweeney,  5 ; 
Ifew  H(w&n^  etc.y  v.  Quintardy  id.  89 ;  Thompson  v.  Eetchmrij 
8  Johns.  190 ;  Lewis  v.  LipUm^  10  Ohio  St.  88,  91-92 ;  Crooker 
V.  Hdmesy  65  Me.  195,  199 ;  Moss  v.  Sweety  16  Q.  B.  493  [71 
Eng.  0.  L.].)  The  facts  being  undisputed;  as  in  this  case,  it  is 
for  the  court  to  decide,  as  a  question  of  law,  what  is  a  reason- 
able time.  {Hemer  v.  JDonneVy  23  Wend.  620,  623 ;  Alexander 
V.  ParsonSy  8  Lans.  333;  Jones  v.  Fowler y  1  Sweeney,  5; 
Aymar  v.  BeerSy  7  Cow.  705 ;  Lice  v.  Cunninghamy  1  id.  408 ; 
Van  Hoesen  v.  Van  Alstyney  3  Wend.  75 ;  Hummelman  v. 
Hotalmgy  40  Cal.  Ill ;  Dennet  v.  WymamSy  13  Vt.  485 ;  Tyn- 
daU  V.  Brovmy  1  T.  E.  167 ;  aflirmed  in  Exchequer  Chamber, 
2  id.  186 ;  Edwards  on  Prom.  Notes  [Ist  ed.],  156 ;  Walker  v. 
StonSy  14  Ohio  St.  89.)  Defendant  was  not,  by  the  instrument 
of  May  15,  1854,  given  any  title  to  the  stock,  as  such.  He  was 
simply  given  a  portion  of  the  "  proceeds "  of  the  sale  or  dis- 
position he  was  thereby  allowed  to  make.  {Dow  v.  Whdten^ 
8  Wend.  160 ;  Franklin  v.  Jiobinsony  1  Johns.  Ch.  157 ;  Dow 
V.  Hope  Ins.  Co.y  1  Hall,  166  ;  Hwoen  v.  Ora/yy  12  Mass.  71 ; 
Whitney  v.  Am.  Ins.  Co.y  3  Cow.  210 ;  affirmed,  5  id.  712 ; 
BeJmont  v.  Ponverty  35  N.  Y.  Supr.  Ct.  208 ;  63  K  Y.  547, 
552.)  Efforts  to  perform  the  act  required  to  entitle  the  defend- 
ant to  a  division  of  the  "  proceeds "  of  a  disposition  were 
not  a  performance.  {Frazer  v.  Wyckoffy  63  N.  Y.  445, 
448-9;  SaUerthwaite  v.  Vredandy  3  Hun,  152;  Cra/ne  v. 
Knvhdy  34  N.  Y.  Supr.  Ct.  443;  PuOmam,  v.  Comvngy  9 
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N.  Y.  93;  Bia/rri^  v.  RaMwriy  2  Abb.  Ct.  of  App.  Dec. 
326 ;  Jacobs  v.  Kdff,  2  Hilt  133 ;  Gregory  v.  Mack,  3  Hill, 
380 ;  May  v.  Schmyler^  43  N.  Y.  Supr.  Gt.  107.)  When  a 
party's  right  to  compensatioii  depends  upon  performance  of  an 
act  he  is  required  to  show  "  fall  performance  on  his  part." 
{Jemimga  v.  Lyon^  89  Wis.  554 ;  Brown  v.  Fitch,  33  N.  J. 
Law,  418 ;  New  York  Ins.  Co.  t.  Rchmson,  1  Johns.  616 ; 
aflSrming,  2  Gaines,  357 ;  FramJdvn  v.  Robinson,  1  Johns.  Oh. 
157.)  The  written  instrument  given  to  the  Sheldons  by  de- 
fendant, May  15,  1854,  was  more  than  a  receipt.  It  contained 
a  statement  of  the  agreement  under,  and  conditions  on,  which 
defendant  received  the  stock ;  and  parol  evidence  was  incompe- 
tent and  inadmissible  to  add  to  or  vary  it.  {Ronested  v.Flack, 
41  Barb.  435 ;  Coon  v.  Knapp,  8  N.  Y.  402 ;  Goodyear,  v. 
Ogden,  4  Hill,  104 ;  Gra/ves  v.  French,  6  Sandf.  568  ;  BaUi- 
day  V.  Bunt^  30  N.  Y.  474 ;  Carpenter  v.  Jameson,  6  Mo. 
App.  216 ;  McCarthy  v.  Fckoards,  24  How.  Pr.  236,  239.) 
Where  the  agreement  between  the  parties  is  in  writing,  though 
oral  evidence  be  received,  if  must  be  rejected  in  deciding  the 
cause.  {Durgin  v.  Irehmd,  14  N.  Y.  322,  326-7 ;  Bonesteel 
V.  Flack,  41  Barb.  439-440  ;  BooperY.  Tayl(yr,^Y..  D.  Smith, 
486-490 ;  Ixmg  v.  N.  T.  C.  R.  R.,  50  N.  Y.  76 ;  FUzhugh 
V.  Wyma/n,  9  id.  559.)  An  action  will  lie  to  recover  stocks  or 
certificates  therefor.  {Payne  v.  MioU,  54  Gal.  339,  341-2 ; 
Eeporter,  678 ;  Ba/rrhett  v.  SeUvng,  70  K  Y.  494 ;  Nichols  v. 
Michael,  23  id.  264 ;  Ccrrsan  v.  Oliv&r,  2  Abb.  N.  G.  352 ; 
Russ  V.  Cassidy,  27  How.  Pr.  416 ;  Mea/ihinghamh  v.  CoUig- 
non,  7  Daly,  402 ;  Mis  v.  L&rsner,  48  Barb.  539.) 

MiLLKB,  J.  By  the  receipt  given  by  the  defendant  to  Shel- 
donS  &  Wood,  the  plaintijOPs  assignors,  the  original  owners  of 
the  telegraph  stock,  which  is  the  subject  of  controversy  in  this 
action,  the  defendant  agreed  to  do  the  best  he  could  with  the 
stock,  and  was  to  have  one-half  of  the  proceeds  thereof.  At 
the  time  it  is  evident  that  the  stock  was  not  considered  as  of 
any  market  value,  and  the  intention  of  the  parties  clearly  was 
to  confer  upon  the  defendant,  who  was  then  about  removing  to 
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the  west,  authority  to  manage  or  to  sell  and  dispose  of  it  to 
the  best  advantage,  and  as  a  reward  for  his  skill  and  attention 
in  making  it  valuable,  or  in  disposing  of  the  same,  he  was  to 
receive  one-half  of  the  proceeds  when  sold  or  disposed  of.  He 
was  not  restricted  as  to  the  time  of  sale,  the  price  or  the  man- 
ner in  which  he  was  to  operate  in'  reference  to  the  stock,  but 
he  was  vested  with  an  unlimited  discretion  in  the  management 
and  disposition  of  the  same.  He  would  have  been  justified  in 
selling  it  soon  after  he  received  it,  and  would  then  have  been 
entitled  to  divide  the  avails  with  the  owners.  If,  in  his  judg- 
ment, a  more  advantageous  and  profitable  result  could  be  at- 
tained by  watching  the  market  and  by  waiting  or  by  inquiry, 
correspondence  and  attention,  all  of  these  means  were  also 
within  the  line  of  his  duty,  as  well  as  his  right,  and  the  use  of 
any  of  these  could  not  deprive  him  of  the  one-half  of  the  pro- 
ceeds which  belonged  to  him  by  the  tenns  of  the  contract. 

There  is  no  ground  for  claiming  that  the  defendant's  man- 
agement in  the  disposition  of  the  stock  was  not  the  very  best 
which  could  have  been  employed  under  the  circumstances,  as 
it  had  advanced  greatly  in  value,  and  at  the  time  of  the  com- 
mencement of  the  action,  was  worth  more  than  at  any  previous 
period.  The  delay,  therefore,  was  to  the  interest  and  advantage 
of  all  the  parties  interested,  and  the  plaintiff  or  his  assignor  had 
no  just  ground  of  complaint  on  that  account.  No  loss  had  thus 
been  sustained  by  the  conduct  of  the  defendant,  and  it  seems 
to  have  been  dictated  by  a  sound  judgment  and  discretion. 

In  view  of  the  facts,  with  no  improper  management  on  the 
part  of  the  defendant,  no  needless  delay,  and  no  act  which  was 
injurious  to  the  interest  of  the  owner,  the  question  arises 
whether  npon  demand  the  plaintiff  was  entitled  to  the  entire 
stock  without  dividing  the  sSame  with  the  defendant  or  at  least 
furnishing  him  an  opportunity  to  sell  or  dispose  thereof  for  the 
mutual  benefit  of  the  parties  in  interest  ?  The  defendant  had 
done  the  best  he.  could  under  the  circumstances,  and  that  he 
had  not  sold  the  stock  when  demanded  of  him  did  not  deprive 
him  of  his  interest  in  the  same  according  to  the  terms  of  the 
contract.     The  right  to  sell  existed  up  to  the  time  of  the  de- 
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mand ;  the  plaintifi  did  not  request  that  the  stock  be  sold,  made 
no  complaint  that  a  sale  had  not  been  made,  and  by  an  offer  to 
allow  compensation  and  expenses  for  the  defendairt's  services 
virttially  prohibited  a  sale.  Had  a  sale  taken  place  at  that  time 
the  defendant  would  have  been  entitled  to  one-half  of  the  pro- 
ceeds of  such  sale.  Had  the  defendant  refused  to  sell  when  re- 
quested then  there  would  be  ground  for  claiming  that  he  had 
forfeited  his  right.  As  no  request  was  made  to  sell,  and  no  in- 
jury accrued  to  the  plaintiff  by  the  delay,  and  inasmuch  as  the 
defendant  has  not  failed  to  f alfiU  the  contract,  a  just  and  rea- 
sonable interpretation  of  its  terms  demands  that  he  should 
receive  one-half  of  the  avails  of  the  stock,  as  well  as 
the  dividends  actually  paid  to  hiuL  By  this  construction  the 
defendant  would  receive  no  more  than  if  he  had  sold  the  stock 
and  divided  the  proceeds  ;  the  contract  would  be  fully  carried 
into  effect  and  equity  done  between  all  the  parties.  It  follows 
that  the  judge  erred  upon  the  trial  in  directing  a  verdict  that 
the  plaintiff  was  the  owner  of  the  stock  and  entitled  to  a  trans- 
fer of  the  same,  and  for  the  amount  of  dividends  received  and 
interest  thereon.  The  General  Term  modified  the  judgment 
in  respect  to  the  dividends,  and  in  conformity  with  the  previous 
decision  of  that  court  held,  that  the  plaintiff  was  entitled  to  the 
whole  of  the  stock. 

In  the  last  respect  the  General  Term  was  wrong,  and  for  the 
error  stated  the  judgment  shoidd  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur,  except  Folobb,  Ch.  J.,  absent. 

Judgment  reversed. 

185    407] 

Samuel  G.  Dauohey  et  al.,  appellants,  v.  Patmok  H.  Dbakb     |  i62  49o| 
et  al.,  respondents. 

Plaintiffs  oontracted  to  publish  for  defendants  a  certain  advertisement "  to 
be  set  np^as  near  as  possible,  in  same  style  and  type  as  copy  famished" 
nnder  the  head  of  new  advertisements  in  certain  newspapers,  lists 
whereof  were  given,  amounting  to  one  thousand  and  seventy-five  in  all. 


408  Dauchet  et  aL  v.  Drake.  [Maj, 


Statement  of  case. 


for  six  months;  defendants  haying  the  privilege  at  the  end  of  two  months, 
if  the  style  and  position  of  the  adyertisement  did  not  prove  satisfactory, 
to  send  an  electrotype  cat  or  to  discontinue  the  same.  At  about  the  end  of 
the  two  months  defendants,  not  being  satisfied,  gave  notice  of  discontinu- 
ance. In  an  action  to  recover  for  the  time  of  publication,  it  appeared  that 
the  advertisement  was  inserted  in  bat  one  thousand  and  twenty-two  papers; 
in  two  hundred  and  thirty-three  of  those  it  did  not  comply  with  the  contract 
as  to  style  and  type;  and  in  two  hundred  and  ninety -one  others  in  part  only ; 
in  more  than  half  it  was  not  inserted  under  the  head  of  new  advertisements; 
also  that  the  style,  type  and  location  in  the  papers  were  matters  of  import- 
ance. EM,  that  there  was  not  a  substantial  performance  of  the  contract; 
that  the  right  reserved  to  furnish  a  cut  or  to  discontlnne  did  not  relieve 
plaintiffs  from  the  obligation  of  such  a  performance;  and  that,  there- 
fore, plaintifis  were  not  entitled  to  recover. 

One  of  the  plaintiffs,  as  a  witness  in  his  own  behalf,  was  asked  as  to  which 
one  of  the  three  lists  of  newspapers  was  the  most  valuable  as  an  adver- 
tising medium.    This  was  objected  to  and  excluded.    Held,  no  error. 

Plaintiffs'  counsel  offered  to  show  that  all  of  the  advertisements  not  inserted 
under  the  head  of*"  new  advertisements  ''occupied  a  better  position. 
This  was  objected  to  and  excluded.     Jffeld,  no  error. 

(Argued  May  10,1881;  decided  May  81,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  county  of  New  York,  entered 
upon  an  order  made  February  2, 1881,  which  affirmed  a  judg- 
ment in  favor  of  defendants,  entered  upon  the  report  of  a 
referee. 

The  nature  of  the  action  and  the  facts  qre  set  forth  suffi- 
ciently in  the  opinion. 

Natjhomid  G,  Moak  for  appellants.  The  plaintiffs,  on  the 
receipt  of  notice  to  discontinue,  had  no  right  to  proceed  any 
further  in  the  performance  of  the  contract,  and  the  defendants 
became  liable  for  the  fair  value  of  the  part  already  performed, 
and  for  damages  in  addition.  {Dillon  v.  Anderson^  43  N.  T. 
232 ;  Gla/rk  v.  Mcuraiglia^  1  Den.  318 ;  Niblo  v.  Binase^  3 
Abb.  Ct.  App.  Dec.  875 ;  Ma/rah  y.  HdUbrooky  id.  176 ;  Hovy- 
ell  V.  Oouldy  2  id.  418 ;  Moody  v.  Leverichy  4  Daly,  402.) 
Even  if  it  could  be  held  that  plaintiffs  were  responsible  for 
any  alterations  or  variations,  however,  beyond  their  control,  and 
even  though  it  should  be  held  that  there  was  no  waiver  on  the 
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part  of  defendants,  still,  nnder  the  facts  as  shown,  plaintiffs 
were  entitled  to  recover.  {Smith  v.  Brady,  17  N.  Y.  173, 
180,  181;  Ounningham  Y.  Jones,  20  id.  486;  Bonested  v. 
Mayer,  etc.,  22  id.  162, 169 ;  Phillip  v.  Gallant,  62  id.  256, 
264-6.)  A  substantial  compliance  with  the  contract  was  suf- 
ficient. {Smith  Y.  Brady,  17  If .  T.  173,  190 ;  CaHmeyer  v. 
Mayor,  11  Weekly  Dig.  204 ;  Harrington  v.  Mayor,  10  Hun, 
248,  25J;  70  N.  T.  604;  Brawley  v.  U.  S.,  96  U.  S.  168.) 
Previous  and  contemporary  transactions  and  facts  may  be  very 
properly  taken  into  consideration  to  ascertain  the  subject-mat- 
ter of  a  contract,  and  the  sense  in  which  the  parties  may  have 
used  particular  terms,  but  not  to  alter  or  modify  the  plain 
language  which  they  have  used.  {Bra/voley  v.  U.  S.,  96  U. 
S.  168, 172 ;  West  v.  Smith,  101  id.  271,  272 ;  Stoops  v.  SmiO^, 
100  Mass.  63-6.) 

Winchester  BHtton  for  respondents.  There  being  an  utter 
failure  to  show  a  substantial  compliance  with  the  contract,  and 
it  being  entire  in  its  nature,  the  decision  of  the  referee,  that 
plaintiJBEs  could  not  recover,  was  correct.  {McMiUaai  v.  Yan- 
derlip,  12  Johns.  165 ;  Jennings  v.  Camp,  13  id.  94 ;  NeviUe  v. 
Frost,  2  E.  D.  Smith,  62 ;  Borrovmuw,  v.  Drayton^  19  Moak,  • 
341 ;  Sm/Uh  v.  Bra^,  17  N.  Y.  185, 189 ;  Ownnvnghxim  v.  Jones, 
20  id.  486;  BonesteelY.  The  May(yr,  22  id.  222;  CailinY. 
Tobias,  26  id.  222 ;  Rusted  v.  Craig,  36  id.  223;  Brovm  v. 
Weler,  38  id.  187;  Oladus  v.  BUch,  50  id.  145;  67  id.  563; 
Flood  V.  MitcheU^  68  id.  507 ;  Jermey  v.  Lyons,  2  App.  Cas. 
455;  12  B.  D.  470;  2  id.  112;  12  Am.  Law,  279,  689;  id. 
303-4;  Ibbotson  v.  Shermam,,  10  J.  &  S.  477;  Woodwa/rd 
V.  FvUer,  80  N.  T.  312.)  The  defects  need  not  pervade  the 
whole,  or  be  so  essential  that  the  object  which  the  parties  in- 
tended to  accomplish  is  not  accomplished.  {PhUMp  v..  OaUcmt, 
62  K  T.  364;  35  Barb.  602.) 

Eabl,  J.     This  action  was  brought  to  recover  the  amount 
alleged  to  be  due  the  plaintiffs  for  certain  advertising  claimed 
by  them  to  have  been  done  for  the  defendants.    The  adver- 
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tising  was  proved  to  have  been  done  nnder  a  special  agreement, 
made  about  the  1st  day  of  March,  1870,  as  follows:  "The 
plaintiffs  agreed  to  insert  an  advertisement  of  defendants'  of 
'  Plantation  Bitters  and  Sea  Moss  Farina,'  of  which  a  copy 
was  attached  to  said  agreement,  in  their  list  of  papers,  com- 
prising: New  York,  list  of  two  hundred  daily  and  weekly 
papers;  New  England,  list  of  one  hundi-ed  and  fifty  weekly, 
and  twenty-five  daily  papers ;  Middle  States,  list  of  two  hun- 
dred daily  and  weekly  papers;  Great  Western,  list  of  five 
hundred  daily  and  weekly  papers — in  all,  one  thousand  and 
seventy-five  daily  and  weekly  papers,  none  of  which  should  be 
inside  or  outside  papers ;  said  advertisements  to  occupy  same 
space  and  be  set  up,  as  near  as  possible,  in  same  style  and  type 
as  copy  furnished ;  and  said  advertisements  were  to  be  inserted 
in  the  column  of  plaintiffs',  in  said  papers,  and  under  the  head 
of  new  advertisements,  for  the  sum  of  $1,800  per  month,  for 
six  months,  which  sum  the  defendants  agreed  to  pay  therefor. 
It  was  further  agreed  that  the  defendants  should  have  the 
privilege  of  renewal  eft  this  advertisment  at  the  same  rate 
for  six  months  longer  with  option  to  change  the  matter  once 
or  twice  during  the  continuance  of  tlie  advertisement  without 
additional  charge,  and  with  the  privilege  to  the  defendants, 
at  the  expiration  of  two  months  from  date,  if  the  style  and 
position  of  the  advertisement  should  not  prove  satisfactory,  of 
sending  an  electrotype  cut  of  matter  for  advertisemen);  or  dis- 
continuing the  same." 

At  the  end  of  about  two  months,  the  defendants^  not  being 
satisfied  with  the  manner  in  which  the  plaintiffs  performed  the 
contract,  gave  them  notice  that  they  considered  the  contract 
discontinued  and  void.  Thereafter,  about  the  1st  day  of  July, 
the  plaintiffs  commenced  this  action  to  recover  for  advertising 
done  between  the  date  of  the  contract  and  the  10th  day  of 
May.  The  defendants  defended  the  action  on  the  ground 
that  the  plaintiffs  failed  in  yarious  particulars  to  perform  their 
contract ;  and  the  referee  found  that  they  failed  to  perform  it 
in  the  following  particulars,  to  wit :  "  (1.)  They  did  not  insert 
said  advertisement  in  one  thousand  and  seventy-five  papers 
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nor  in  any  number  beyond  one  thousand  and  twenty-two 
newspapers  in  all.  (2.)  They  did  not  insert  the  same  in  all 
the  papers  comprised  in  the  list  furnished.  (3.)  They  did  not 
insert  the  advertisement  in  the  same  style  and  type  as  the  copy 
furnished.  (4.)  The  said  advertisement  was  not  uniformly  in- 
serted in  newspapers  under  the  head  of  *  new  advertisements';" 
and  he  held  that  the  failure  to  perform  was  substantial,  and 
gave  judgment  for  the  defendants,  dismissing  the  complaint. 

The  plaintiffs  had  no  claim  against  the  defendants  except 
by  virtue  of  the  contract,  and  they  could  recover  of  the  de- 
fendants only  by  showing  nojfc  literal^  but  substantial  perform- 
ance of  the  contract.  {OUuAus  v.  Blaeky  50  N.  T.  145 ; 
Phmp  V.  OaRimb,  62  id.  256 ;  Flood  v.  MUohea,  68  id.  507; 
WoochjoardY.  Fuller ^  80  id.  312 ;  Hrnkmarm  v.  Pinkney^  81  id. 
211.) 

The  proof  showed  that  the  advertisement  was  inserted  in  only 
one  thousand  and  twenty-two  papers  and  tended  to  show  that 
in  two  hundred  and  thirty -three  of  such  papers  the  advertise- 
ment did  not  in  any  degree  comply  with  the  requirement  of 
the  contract  as  to  style  and  type,»and  that  in  two  hundred  and 
ninety-one  more  of  such  papers  it  complied,  in  these  respects, 
in  part  only,  and  that  in  more  than  half  of  the  papers  produced 
upon  the  trial  the  advertisement  was  not  inserted  under  the 
head  of  new  advertisements.  There  was  also  proof  tending  to 
show  that  the  style  and  type  and  location  in  the  papers,  of  the 
advertisement,  were  matters  of  importance  to  the  advertisers 
and  known  to  be  so  to  the  plaintiffs.  The  referee  was,  there- 
fore, justified  in  holding  that  there  wa^  not  substantial  per- 
formance. 

It  would  have  been  difficult,  if  not  impossible,  to  estimate 
the  damages  caused  to  the  defendants  from  the  defective  per- 
.formance ;  and  this  is  not,  upon  the  evidence  or  the  findings 
of  the  referee,  a  case  where  the  plaintifis  could  have  been 
allowed  to  recover  the  contract-price,  deducting  an  allowance 
to  the.  defendants  for  defective  performance. 

There  was  no  proof  that  the  advertisement,  •  when  it  was 
defective,  was  "  set  up  as  near  as  possible  in  same  style  and 
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type  as  copy  furnished."  The  fact  that  it  was  satisfactorily 
set  up  in  about  half  of  the  papers  shows  that  it  might  or  could 
have  been  in  all. 

The  right  reserved  to  the  defendants  to  fumish  "  an  electro- 
type cut  of  matter  for  advertisement,  or  discontinuing  the 
same,"  was  not  the  only  alternative  given  to  them  in  case  "  the 
style  and  position  of  the  advertisement  should  not  prove  satis- 
factory." That  was  a  privilege  secured  to  the  defendants  which 
they  might  capriciously  exercise  at  the  end  of  the  two  months, 
although  the  plaintifiEs  had  substantially  performed  on  their 
part.  But  it  did  not  relieve  the  plaintiffs  from  the  obhgatioh 
of  substantial  performance. 

It  is  true  that  no  time  was  fixed  in  the  agreement  when  the 
plaintiflEs  should  commence  performance  on  their  part,  and  it 
may  be  that  if,  when  notified  of  dissatisfaction  on  the  part  of 
the  defendants,  they  had  offered  then  to  go  on  and  make  per- 
fect or  substantial  performance,  they  would  have  had  the  right 
to  do  so.  But  they  did  not  make  such  offer,  or  any  offer,  to 
remedy  the  defects  complained  of,  and  they  did  not  bring  this 
action  to  recover  damages  qjf  the  defendants  for  absolutely 
repudiating  the  contract,  but  they  sued  to  recover  for  work 
done  under  the  contract,  and  in  such  a  suit  they  were  required 
to  show  substantial  performance  as  to  the  advertising  for  which 
they  claimed  to  recover. 

This  judgment  must,  therefore,  be  affirmed,  unless  the 
referee  committed  some  material  error  in  his  rulings  upon 
questions  of  evidence  during  the  trial. 

Plaintiffs'  counsel  put  some  questions,  to  show  what  was 
said  by  the  parties  at  the  tiifie  of  making  the  written  contract 
and  pending  the  negotiations  which  led  to  the  same,  as  to  style 
and  location  of  the  advertisement,  and  they  were  objected  to 
and  excluded.  The  language  of  the  contract  is  plain  and  unam- 
biguous, and  parol  evidence  to  explain  or  vary  it  in  the  par- 
ticulars referred  to  was  incompetent. 

Plaintiffs'  counsel  put  to  one  of  the  plaintiflfa  this  question : 
"  Of  the  three  lists  in  your  book,  the  Eastern,  and  New  York 
State  and  the  Western,  which  is  the  most  valuable  as  an  adver- 
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tising  medium  ? "  This  was  objected  to  and  excluded.  We 
do  not  perceive  that  it  could  have  any  important  bearing,  and 
it  was  properly  excluded  as  immaterial. 

He  also  offered  to  show  that  "  all  those  advertisements  which 
are  not  under  the  head  of  'New  advertisements'  occupy  a 
better  position  than  they  would  have  had  under  *  New  adver- 
tisements '  in  these  papers."  This  was  objected  to  and  prop- 
erly excluded.  The  defendants  had  selected  the  place  which 
they  desired  their  advertisements  to  occupy  in  the  papers,  and 
the  plaintiffs  had  agreed  that  they  should  occupy  that  place, 
and  the  plaintiffs  could  not  excuse  their  non-performance  by 
showing  that,  in  their  judgment  or  the  judgment  of  other  wit- 
nesses, any  other  place  would  have  been  just  as  good  or  better. 

We  find  no  material  error  in  the  record  before  us,  and  the 
judgment  shoiild  be  affirmed. 

An  concur,  except  Folgee,  Oh.  J.,  absent. 

Judgment  q^ffirmed. 


Waeeen  Ward,  Bcspondent,  v.  Edwabd  Kilpatriok,  Appel-    1 109  awl 
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Defendant,  being   the  owner  of   certain  dweUing-hoases  in    process  of     r  gg   ^^3 
construction  in  the  city  of  New  York,  contracted  with  plaintiff  for  mirror      H5   249. 
frames  to  be  set  in  places  left  in  the  walls  for  that  purpose  in  the  parlors     P  S5    4131 
and  halls,  those  in  the  halls  to  be  arranged  to  serve  the  purposes  of  hat-     |ilo5    595 1 
rack!  and  umbrella  stands.     The  frames  were  made  and  fastened  to  the 
walls  by  hooks  and  screws,  they  could  be  removed  but  their  removal 
would  have  left  unfinished  waUs  ;  they  formed  part  of  the  walls  and 
their  construction  and  finish  was  made  to  correspond  with  the  cabinet- 
work of  the  rooms.     They  were  designed  by  the  owner  to  be  perma- 
nently attached,  and  to  go  with  the  buildings  when  sold.  Held,  that  under 
the  mechanic's  lien  law  applicable  to  said  city  (Chap.  379,  Laws  of  1875) 
plaintiff  was  entitled  to  a  lien  upon  the  buildings  for  the  work  and  ma- 
terials. 

McKeage  v.  H.  F.  Im,  Co,  (81  N.  T.  38),  distinguished. 

In  an  action  to  foreclose  a  lien  under  the  said  act,  one  defense  was  that  the 
work  was  not  well  done.     A  witness  for  plaintiff,  who  testified  that  he 
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had  been  a  cabinet-maker  for  more  than  eight  years,  and  performed  part 
of  the  work  in  question,  was  asked  if  the  work  was  "  a  good  job/'  and 
if  it  was  "  well  done."  It  was  objected  that  the  witness  was  not  com- 
petent, and  that  the  questions  involved  a  conclusion  of  law.  The  ob- 
jections were  overruled.    ffM,  no  error. 

Another  witness,  a  cabinet-maker,  was  asked  if  these  frames,  as  set  in  the 
house,  made  apart  of  it,  and  if  the  house  would  be  completely  finished 
without  them ;  tliis  was  objected  to  as  immaterial,  and  that  the  said  act 
did  not  authorize  a  lien  upon  mirror  frames  and  hat-stands.  HM^  nn- 
tenable  ;  and  that  defendant  c6ald  not  npon  appeal  raise  the  objection 
that  the  opinion  of  a  witness  npon  the  point  was  not  competent. 

To  a  similar  inquiry  put  to  another  witness,  obJ0Ction  was  made  generally » 
no  ground  having  been  assigned.     HM,  untenable. 

Another  witness  was  permitted  to  testify,  under  objection  and  exception, 
that  on  a  sale  of  one  of  the  houses  the  mirror  frames,  according  to  gen- 
eral custom,  would  have  passed.  Bdd,  that  the  testimony  was  incom- 
petent, as  the  question  whether  the  frames  become  part  of  the  realty 
under  said  act  was  one  of  law;  but  that  as  no  possible  evil  could  have 
resulted  the  error  was  not  ground  for  reversal. 

Also  held^  that  under  said  act  the  fact  that  the  lienor  had  no  personal 
knowledge  of  the  fkcts  stated  in  the  notice  of  lien  was  immaterial ;  that 
if  the  notice  was  in  the  form,  contained  the  necessary  statements  and 
was  verified  as  prescribed,  the  source  of  the  lienor's  knowledge  was 
immaterial. 

The  amount  of  the  alleged  lien  was  deposited  in  court.  JBdd,  that  in  such 
case  it  was  not  necessary  to  show  the  filing  of  a  lis  pendens;  ihsX  the  lien 
upon  the  real  estate  was  discharged  by  the  deposit  and  shifted  to  the 
fund,  and  a  lis  pendens,  therefore,  became  unnecessary. 

Also  held^  that  the  lienor  by  a  stipulation  on  trial,  waiving  judgment  for 
a  deficiency,  did  not  waive  the  benefit  of  the  provision  of  said  statute, 
declaring  that  the  neglect  to  file  a  lis  pendens  shall  not  abate  an  action 
pending  to  enforce  a  lien,  but  that  such  action  may  be  prosecuted  against 
the  person  liable  for  the  debt. 

(Argued  May  11, 1881 ;  decided  May  81, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Coort 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  January  23,  1880,  which 
affirmod  a  judgment  in  favor  of  plaintiffs,  entered  upon  the 
report  of  a  referee. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 
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Joseph  Fett/retoh  for  appellant.  It  was  error  to  receive  evi- 
dence that  the  mirror  frames  became  a  part  of  the  realty. 
{Foote  V.  Beeoher^  78  N.  T.  157 ;  Ayera  v.  Water  CommWs^ 
.22  Hmi,  299.)  They  were  matters  of  fumitm^  for  which  no 
lien  could  be  had.  {McKeage  v.  Hcmover  Ins.  Go.y  10  WeeMy 
Dig.  195 ;  16  Hun,  239 ;  81 N.  Y.  38.)  The  knowledge  intended 
by  the  statute  imder  which  plaintiff  filed  his  lien  is  knowledge 
gained  from  personal  presence  when  the  agreement  was  made 
and  from  seeing  the  work  done.  {Diossy  v.  Martin^  N.  Y. 
Daily  Keg.,  May  17, 1876 ;  McElwee  v.  Scmdford,  53  How.  Pr. 
89 ;  Mowry  v.  Sambom^  65  N.  Y.  584.)  Warren  Ward  being 
incompetent  for  the  want  of  knowledge  to  make  the  verification 
required  by  the  statute,  and  th«  statute  only  creating  a  regular 
and  valid  notice  of  claim,  when  the  notice  of  claim  is  verified 
by  a  person  or  persons  having  actual  personal  knowledge  of  the 
facts  stated  therein,  the  complaint  should  have  been  dismissed. 
{MandeviUe  v.  Beynoldsy  68  N.  Y.  528 ;  Diossy  v.  Martm^ 
N.  Y.  Daily  Eeg.,  May  17,  1876.)  Plaintiff  was  bound  to 
prove  that  his  lien  was  a  continuing  lien  at  the  time  the  judgment 
was  rendered.  {MushUtty.Silverm(jmybOT^.Y,ZQ2\  MaMhews 
V.  Daly,  7  Abb.  Pr.  [K  S.]  379 ;  Stone  v.  Smith,  3  Daly,  213 ; 
Oram^  v.  Vcmdercoch,  8  Abb.  Pr.  [N.  S.]  465 ;  CPDonneU  v, 
Rosefnherg,  14  id.  62 ;  Haden  v.  Buddensick,  6  Daly,  7.) 

Eugene  Smith  for  respondent.  In  an  action  for  work  done 
under  a  contract  it  is  sufficient  to  show  a  substantial  perform- 
ance, and  that  such  substantial  performance  will  entitle  the 
plaintiff  to  recover  the  contract-price,  subject  to  be  reduced  by 
the  amount  of  damage  the  defendant  may  counter-claim  and 
prove  that  he  has  sustained  by  reason  of  defective  performance. 
(Sinelair  v.  TaUmadge,  35  Barb.  604;  VanderbiU  v.  The 
Eagle  Iron  Works,  25  Wend.  665 ;  Glacius  v.  Black,  50  N.  Y. 
145 ;  Johnson  v.  DePeyster,  id.  666 ;  Phillip  v.  OaUwnt,  62 
id.  256.)  The  work  done  by  the  plaintiff  was  such  as  is  the 
proper  subject  of  a  mechanic's  lien  under  the  law.  {Orosz  v. 
Jackson,  6  Daly,  463  ;  The  Hazard  Powder  Co.  v,  Byrnes,  12 
Abb.  470 ;  Lockwood  v.  Lochwood,  8  Kedf .  335.)    A  personal 
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action  of  debt  and  a  suit  to  foreclose  the  lien  could  proceed 
concurrently.  {Gridley  y.  Bowland^  1  E.  D.  Smith,  670; 
Randolph  V.  Leary^  4  Abb.  Pr.  205 ;  Maxey  v.  La/rkvn^  2  E.  D. 
Smith,  640 ;  Pollock  v.  Meyer y  id.  541.) 

FmoH,  J.  There  is  one  serious  question  in  this  case,  and  a  great 
many  which  may  be  disposed  of  without  difficulty.  As  to  the 
latter  a  very  brief  statement  of  our  conclusions,  must  suffice. 

The  action  was  to  foreclose  a  mechanic's  lien  under  the  act 
of  1875  (Chap.  379),  applicable  to  the  city  of  New  York.  The 
defendant  was  the  owner  of  eight  houses  in  process  of  construc- 
tion, and  had  contracted  with  plaintiff  for  mirror  frames  to  be 
set  in  the  parlor  and  hall  of  each  house ;  those  in  the  halls  to  be 
arranged  to  serve  the  purpose  of  hat  racks  and  umbrella  stands. 
The  work  having  been  completed  as  plaintiff  claimed,  he  pre- 
sented his  bin,  and  payment  being  refused  filed  the  mechanic's 
lien,  which  is  now  sought  to  be  foreclosed. 

Upon  the  trial  objections  were  taken  to  a  series  of  questions. 
A  witness  for  plaintiff,  one  Ennis,  was  asked  if  the  work  was 
"  a  good  job,"  and  if  it  was  "  well  done."  The  objections 
made  were  that  the  witness  was  not  a  competent  judge,  and 
the  inquiry  involved  a  conclusion  of  law.  The  witness  was  a 
cabinet-maker ;  had  been  such  for  more  than  eight  years ;  and 
performed  part  of  the  work  in  question.  He  was  competent  to 
answer,  and  the  manner  in  which  the  work  was  done  was  one 
of  the  issues  of  fact  on  trial. 

A  witness  named  Henke,  who  was  a  cabinetmaker,  and  had 
done  that  kind  of  work  in  the  construction  of  houses,  was  asked 
if  these  frames  as  set  in  the  house  made  a  part  of  the  house ; 
and  if  the  house  would  be  completely  finished  without  these 
frames.  The  objection  made,  was  not  that  the  opinion  of  the 
witness  upon  the  point  was  incompetent,  but  merely ,that  the 
evidence  was  immaterial,  which  conceded  its  competency,  and 
that  the  act  of  1875  did  not  authorize  a  lien  upon  mirror  frames 
or  hat  stands.  The  objections  taken  furnished  no  valid  reason 
for  rejecting  the  evidence,  and  it  is  unnecessary  to  debate  the 
one  now  urged  which  was  not  even  suggested  upon  the  trial. 
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To  a  similar  inquiry  put  to  another  witness  an  objection  was 
made  generally,  and  without  assigning  any  ground  of  error. 
If  that  had  been  done  the  difficulty  might  have  been  obviated 
The  form  of  the  question  could  have  been  changed,  or  the  party 
might  have  acquiesced  in  the  incorrectness  of  the  evidence  and 
withdrawn  the  question  entirely.  Such  an  objection^  as  was 
here  taken,  furnishes  no  cause  for  reversal.  (Sha/w  v.  Smithy 
3  Keyes,  816  ;  Fountain  v.  Pettee,  38  N.  T.  184.) 

The  question  asked  the  witness  Sniffen  whether  on  a  sale  of 
one  of  these  houses  the  mirror  frames  and  hat  racks  would  have 
passed  to  the  vendee,  according  to  general  usage  and  custom,, 
was  ^certainly  inc^petent.  It  was  objected  to  as  such,  and  the 
error  in  overruling  the  objection  would  involve  a  reversal,  but 
for  the  consideration  that  no  possible  evil  resulted.  The  ques- 
tion whether  the  articles  furnished  became  part  of  the  realty 
within  the  meaning  and  just  construction  of  the  act  of  1875 
was  a  question  of  law  utterly  unaffected  by  any  custom  as  be- 
tween vendor  and  vendee.  The  facts  as  to  the  construction  of 
the  frames,  their  location  and  necessity,  and  the  manner  and 
purpose  of  their  attachment  were  wholly  undisputed,  and  left 
only  a  legal  conclusion  to  be  drawn.  We  cannot  see  how  that 
conclusion  could  be  affected  by  the  admission  of  the  evidence 
objected  to.  The  immateriality  of  this  error  will  become  more 
obvious  when  the  question  of  the  real  or  personal  character  of 
the  frames  comes  under  discussion. 

It  is  objected  that  no  lien,  valid  in  its  inception,  was  estab- 
lished, because  the  lienor  had  no  personal  knowledge  of  the 
facts  alleged  in  the  notice.  The  form  and  contents  of  that 
notice  are  not  criticised ;  the  verification  follows  the  statute ; 
and  it  is  only  the  source  or  means  of  knowledge  of  the  affiant 
that  is  assailed.  How  he  knew  is  of  no  consequence.  The- 
statute  does  not  dictate  the  source  or  origin  of  his  knowledge.. 
Primarily  it  is  enough  that  he  swears  that  he  knows  the  facts 
alleged.  If  they  are  untrue  the  defendant  may  disprove 
them.  If  he  cannot  do  that,  they  must  be  taken  as  true,  and 
it  is  wholly  immaterial  how  the  lienor  ascertained  their  truth. 

It  is  further  said  that  the  proceeding  of  the  lienor  was.inef- 
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fectaal,  because  he  did  not  show  affirmatively  the  filing  of  a 
notice  of  lis  pendens^  within  ninety  days  succeeding  the  filing 
of  his  claim.  That  provision  under  the  statute  has  no  applica- 
tion to  a  case  where  the  lien  upon  the  real  estate  is  discharged 
by  the  deposit  in  court  of  the  amount  of  the  debt,  as  was 
done  in  this  case.  In  that  event  the  lien  is  shifted  to  the 
fund ;  the  controversy  ceases  to  afiect  the  real  estate  or  third 
persons,  and  a  lis  pendens  becomes  unnecessary.  The  statute 
accordingly  provides  in  terms  that  the  "neglect  to  file  the  no- 
tice shall  not  abate  any  action  which  may  be  pending  to  en- 
force the  lien,  and  such  action  may  be  prosecuted  to  judgment 
against  the  persons  liable  for  the  debt."  TS^  learned  counsel 
for  the  appellant  substantially  admits  the  force  of  this  provis- 
ion, but  claims  that  its  benefit  was  waived  by  the  stipulation 
made  ajb  the  opening  of  the  trial.  We  do  not  so  understand 
the  effect  of  that  stipulation.  It  waives  only  judgment  for  a 
deficiency.  The  lienor  proposed  to  pursue  his  remedy  against 
the  fund  deposited  to  ]the  extent  of  that  deposit,  and  no  fur- 
ther. For  any  balance  due  him  beyond  that  he  relied  upon 
another  action  and  the  personal  responsibility  of  his  adver- 
sary. 

Some  other  minor  objections  were  taken  in  the  case,  not  im- 
portant to  be  considered,  and  it  now  becomes  necessary  to  de- 
termine the  principal  question,  whether  the  articles  furnished 
became  so  attached  to  the  buildings  in  progress  of  construction 
as  to  justify  a  lien  tinder  the  act  of  1875.  The  language  of 
its  first  section  is  "  every  person  perfonning  labor  upon,  or 
furnishing  materials  to  be  used  in  the  construction,  alteration, 
or  repair  of  any  building,  etc.,  shall  have  a  lien,  upon  the 
same."  Labor  upon  the  building,  materials  used  in  its  con- 
struction are  the  test  of  the  lienor's  rights.  In  other  words, 
the  work  and  the  materials  both  in  fact  and  in  intention  must 
have  become  part  and  parcel  of  the  building  itself.  The  in- 
quiry approaches  so  nearly  the  doctrine  of  fibctures  as  to  make 
the  decisions  in  that  respect  authoritative,  and  the  necessary 
guides  to  our  conclusion.    If,  as  between  vendpr  and  vendee^ 
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the  mirror  frames  in  question  would  have  passed  by  a  deed  of 
the  real  estate,  without  special  enumeration  or  description,  it 
will  follow  that  they  formed  part  of  the  house,  and  were  ele- 
ments in  its  construction,  and  so  furnished  a  basis  for  the  lien 
claimed.  The  general  subject  was  much  discussed  in  this  court 
in  MoRea  v.  Cefni/tdl  Nat.  Bamk  of  Tray  (66  N.  Y.  489). 
The  results  arrived  at  were  as  precise  and  definite  as  the  na- 
ture of  the  subject  would  permit,  and  must  form  the  basis  of 
our  judgment.  The 'question  arose  between  mortgagor  and 
mortgagee,  and  three  requisites  were  named  as  the  tests  of 
a  fixture.  These  were,  first,  actual  annexation  to  the  realty 
or  something  appurtenant  thereto ;  second,  application  to  the 
use  or  purpose  to  which  that  part  of  the  realty  to  which  it  is 
connected  is  appropriated ;  and  third,  the  intention  of  the 
party  making  the  annexation  to  make  a  permanent  accession 
to  the  freehold. 

The  mirror  frames  in  the  present  case  were  actually  annexed 
to  the  realty.  They  were  so  annexed  during  the  process  of 
building,  and  as  part  of  that  process.  They  were  not  brought 
as  furniture  into  the  completed  house,  but  themselves  formed 
part  of  such  completion.  Those  in  the  hall  filled  up  and  occu- 
pied a  gap  left  in  tte  wainscoting.  They  were  an  essential  part 
of  the  inner  surface  of  the  hall,  and  of  a  material  and  con- 
struction to  correspond  with  and  properly  form  part  of  such 
inner  surface.'  Those  in  the  parlor  fitted  into  a  gap  purposely 
left  in  the  base-boaVd.  Both  those  in  the  hall  and  those  in  the 
parlor  were  fastened  to  the  walls  with  hooks  and  screws.  They 
could  be  removed  but  their  removal  would  leave  unfinished 
walls  and  require  work  upon  the  house.to  supply  and  repair 
their  absence. 

They  were  fitted  to  the  use  and  purpose  for  which  the  part  of 
the  building  they  occupied  was  designed.  They  formed  part 
of  the  inner  wall.  Their  construction  and  finish  was  made  to 
correspond  with  the  cabinet-work  of  the  rooms.  In  each  house 
they  faced  each  other  and  formed  the  most  prominent  feature 
of  the  Internal  ornamentation. 

They  were  intended  by  the  owner  to  be  permanently  attached 
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to  the  buildings  and  to  go  with  them  when  sold  as  essential 
parts  of  the  construction.  Three  of  the  houses  were  in  fact 
thus  sold.  The  owner  testified  as  to  these  frames,  that  he  re- 
garded them  as  "  the  most  attractive  portion  of  the  house ;"  that 
he  stated  to  the  agent  of  tJie  maker,  that  it  was  very  important 
to  have  a  few  of  the  frames  in  immediately  "  so  that  a  party 
who  would  be  desirous  of  purchasing  the  house  could  see  these 
mirrors  and  hat  racks ;"  that  the  agreement  with  Mr.  Evers 
was  that  he  should  go  on  immediately  aild  put  in  the  frames  in 
two  or  three  of  the  houses-  "so  as  to  be  able  to  show  what  the 
houses  would  be,  without  delay ;"  that  the  kind  of  work  he 
called  this  particular  work,  that  was  to  be  done,  was  "  cabinet 
carpentering ;"  that  on  one  or  more  occasions  he  complamed  of 
the  work  not  having  been  done,  adding  "  and  that  I  could  not 
get  my  houses  ready  for  market ;"  and  that  he  was  veiy  stren- 
uous about  having  the  frames  put  up  ^^  because  he  wished  to 
show  the  houses  to  some  parties."  These  facts  indicate  very 
plainly  the  purpose  und  intention  of  the  owner  to  permanently 
attach  the  frames  to  the  building  and  make  them  a  part  of  the 
structure.  It  follows  that  they  became  parcel  of  the'realty,  and 
as  between  vendor  and  vendee  would  have  passed  by  deed. 
The  recent  case  of  McKeage  v.  H(mover  Fire  Insurance  Co. 
(81  N.  T.  38)  does  not  conflict  with  this  conclusion.  In  that 
case  the  proof  showed  that  the  mirrors  "  were  not  set  into  the 
walls;"  were  put  up  after  the  house  had  been  built;  were 
capable  'of  being  easily  detached  without  interfering  with  or 
injuring  the  walls ;  and  were  as  much  mere  furniture  as  pictures 
hung  in  the  usual  way.  The  difference  between  the  cases  is 
obvious. 

We  are  of  opinion,  therefore,  that  the  work  done  by  the 
lienor  was  work  upon  the  house,  and  the  materials  furnished 
were  used  in  its  construction.  The  objection  that  no  lien  at- 
tached cannot  be  sustained. 

We  find  in  the  numerous  exceptions  no  sufficient  ground  for 
reversal,  and  the  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Folgbr,  Oh.  J.,  absent. 

Judgment  affirmed. 
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The  Steaousb  Chilled  Plow  Company,  Appellant,  v.  Gbojrge 
E.  Wma  et  al.,  Respondents. 

In  1844  defendant  G.  received  from  the  estate  of  the  father  of  his  wife,  the 
defendant  C,  $1,866,  to  which  she  was  entitled.  This  sam  G.  applied 
toward  the  purchase  of  a  farm,  talcing  title  in  his  own  name.  From  time 
to  time  thereafter,  and  before  any  liability  to  plaintiff  or  its  predecessor 
in  interest  was  incurred,  the  money  was  spoken  of,  between  G.  and  his 
wife,  as  money  belonging  to  her,  and  he  promised  to  execute  to  her  a 
paper  to  show  for  it ;  no  such  paper  was  executed  until  April,  1878, 
when  G.  executed  to  a  third  person  his  bond,  secured  by  mortgage  upon 
said  farm,  for  said  sum,  with  accrued  interest,  with  the  understanding 
that  said  securities  should  be  assigned  to  C.,  which  was  done.  The  farm 
was  then  subject  to  a  mortgage  of  $1,400,  which  C.  purchased  with  other 
moneys  received  by  her  in  her  own  right  after  1848.  In  September,  1878, 
G.  conveyed  the  farm,  through  a  third  person,  to  his  wife,  subject  to  a 
third  mortgage  thereon  of  $2,200  in  payment  of  the  two  mortgages  so 
held  by  her.  In  an  action  by  plaintiff*,  as  a  judgment  creditor,  to  set 
aside  said  conveyance  as  fraudulent  and  void  as  to  creditors,  Tield,  that 
although  the  money  was  received  by  the  huslumd  prior  to  the  passage  of 
the  Married  Woman's  Act  of  1848,  yet,.if  received  by  him,  as  was  found, 
as  his  wife's,  to  be  accounted  for  or  secured  by  him,  he  waiving  his  mari- 
tal rights  thereto,  she  had  an  equitable  right  to  the  fund  suflBlcient  to 
sustain  the  mortgage  given  to  her,  and  the  mere  lapse  of  time  would  not 
invalidate  the  security. 

The  court  found  the  farm  to  have  been  worth  $5,700  at  the  time  of  the 
conveyance ;  it  also  found  that  such  conveyance  was  fairly  and  honestly 
made,  without  intent  to  cheat  or  defraud  the  creditors  of  C.  Held,  that 
the  question  of  intent  was  purely  one  of  fact,  and,  having  been  deter- 
mined in  favor  of  defendants,  the  only  qnestion  which  could  be  consid- 
ered  on  appeal  was  whether  the  conveyance  was  without  consideration, 
and  so  void  in  law  against  existing  creditors ;  that,  throwing  out  of 
view  entirely  the  mortgage  executed  for  the  benefit  of  the  wife,  there 
was  still  a  consideration  sufficient  to  sustain  the  conveyance;  and  that 
there  was  no  such  gross  Inadequacy  of  consideration  as  to  be  conclusive 
evidence  of  fraud. 

(Argued  May  12,  1881 ;  decided  May  81,  1881.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Su- 
preme Court,  in  the  second  judicial  depiartment,  entered  upon 
an  order  made  February  10,  1880,  which  affirmed  a  judgment 
in  favor  of  defendants,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.    (Reported  below,  20  Hun,  206.) 
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This  action  was  brought  by  plaintifiEs,  as  judgment  creditors 
of  defendant  George  E.  Wing,  to  set  aside  a  conveyance  of  a 
farm  in  Dutchess  county,  from  said  defendant,  through  a  third 
person,  to  his  wife,  the  defendant  Caroline  Wing. 

The  court  found  these  facts  among  others : 

^^  On  the  1st  day  of  May,  1844,  the  defendant  Caroline  had 
become  entitled  to  the  sum  of  $1,666  from  the  estate  of  her 
father.  She  was  then  a  minor,  becoming  of  age  on  the  14th 
day  of  May,  1844,  One  Thomas  Smith  was  the  guardian  of 
the  said  Caroline,  and  the  said  moneys  come  to  his  hands  as 
such ;  on  or  about  May  1,  1844,  said  George  E.  Wing  received 
from  said  guardian  $1,366  of  the  said  money  and  applied  the 
same  to  the  purchase  of  a  farm  to  which  he  then  took  the  title 
in  his  own  name. 

From  time  to  time  thereafter  the  said  money  was  spoken 
of  by  and  between  the  defendants  as  money  belonging 
to  said  Caroline,  and  George,  prior  to  any  liability  to  the 
plaintiff  or  its  predecessor  in  interest,  had  promised  to 
execute  to  her  a  paper  to  show  for  said  money.  No  paper  was 
executed  until  on  the  8th  day  of  April,  1878,  when  said  Geoige 
executed  and  delivered  to  one  McGeorge  a  mortgage  upon  the 
premises,  as  collateral  security  to  his  bond  of  the  same  date, 
both  being  conditioned  for  the  payment  of  the  sum  of  $4,611.- 
32  with  interest  on  demand,  said  sum  being  the  amount  of  said 
$1,366  with  interest  from  May  1,  1844,  said  bond  and  mort- 
gage being  executed  and  delivered  under  an  agreement  with 
said  McGeorge  that  he  would,  and  he  immediately  did,  assign 
the  same  to  Caroline  on  account  of  and  as  security  for  the  pay- 
ment of  the  said  sum  of  $1,366  with  interest. 

In  1862,  and  thereafter,  said  Caroline  received  other  moneys 
as  legacies  or  gifts,  portions  of  which  she  loaned  to  her  hus- 
band. These  loans  were  repaid  and  with  the.  moneys  she  pur- 
chased in  May,  1866,  another  mortgage  executed  in  May,  1860, 
upon  the  farm  for  $1,400.  In  December,  1877,  thedefendants 
executed  another  mortgage  on  the  farm  for  $2,200.  In  Sep- 
tember, 1878,  for  the  purpose  of  placing  the  title  to  said  prem- 
ises in  Caroline,  and  in  payment  of  the  amount  due  her  upon 
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the  two  mortgages  held  by  her,  George  Wing  conv^yed  the 
said  j>remi8es,  subject  to  said  $2,200  mortgage,  to  one  Benja- 
min M.  Fowler,  who  thereupon  conveyed  the  same  to  Caroline. 

The  court  found  that  the  market  value  of  said  premises  at 
the  time  of  such  conveyance  was  $6,700 ;  also  that  the  said  con- 
veyance to  the  said  Caroline  Wing  was  fairly  and  honestly 
made,  and  without  any  intent  to  cheat  or  defraud  the  creditors 
of  George  E.  Wing^ 

Further  facts  appear  in  the  opinion. 

C.  B.  Sedgwick  for  appellant.  Prior  to  the  act  for  the 
better  protection  of  the  property  of  married  women,  passed  in 
1848,  die  rule  of  the  common  law  prevailed  in  this  State,  by 
virtue  of  which  all  the  money,  personal  property  and  choses 
in  action  of  the  wife,  by  the  act  of  marriage,  became  the  abso- 
lute property  of  the  husband.  {Ryder  v.  HuUe^  24  N.  T. 
372 ;  Fletcher  v.  Updyhe,  5  N.  Y.  Sup.  Ot.  513.)  The  giving  of 
the  security,  therefore,  for  the  payment  of  this  pretended 
debt  was  merely  voluntary,  and  there  was  no  good  considera- 
tion, either  legal  or  equitable,  to  support  it  as  against  the 
creditors  of  the  mortgagor.  {Bahcoch  v.  EcTder^  24  N'.  Y. 
623 ;  WoodtDorth  v.  Sweet,  51  id.  9 ;  Jaycox  v.  Caldwell  et 
(d.,  id.  396 ;  id.  620;  5  N.  Y.  Sup.  Ct  514,  617,  518;  Kent's 
Com.  [7th  ed.]  120,  et  eeq. ;  Hvlee  v.  Ryder,  24  K  Y.  372.) 
In  this  case,  there  having  been  no  attempt  to  collect,  revive  or 
in  any  way  enforce  any  equity  which  the  wife  may  have  had 
to  the  money  which  she  brought  to  her  husband  for  the  period 
of  thirty-three  years,  it  became  a  stale  demand,  and  one  which 
a  court  of  equity  would  not,  for  that  reason  alone,  allow  to  be 
enforced.  (Matthews  on  Presumptive  Evidence,  468 ;  Rayner 
V.  Pea/rsdll,  3  Johns.  Ch.  678 ;  Atwater  v.  Fowler,  1  Edw. 
417 ;  Bruen  v.  Eone,  2  Barb.  686 ; .  Ray  v.  BogaH,  1  Johns. 
Oas.  432;  Arden  v.  Arden,  1  Johns.  Ch.  313;  FXUeon  v. 
MoffaM,  id.  46 ;  Mooers  v.  White,  6  id.  360.) 

• 

O.  D.  M.  Baker  for  respondent.  The  loan.of  May  1, 1844, 
was  a  sufficient  consideration,  as  against  George  E.  Wing  and 
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hifl  creditors,  for  the  mortgage  of  April  8,  1878,  and  the  loan 
with  the  mortgages  held  by  Mrs.  Wing  for' the  conveyance  of 
the  equity  of  redemption,  September  24,  1878.  (Bahoock  v. 
EoUer,  24  N.  Y.  623  ;  Woodvxytth  v.  Sweet,  51  id.  8 ;  Jayom 
V.  CaldnjoeUy  id.  895 ;  McCa/rtm^y  v.  Wdch,  id.  626 ;  StockeU 
y.  HoUMaa/y  9  Md.  481.)  The  transaction  was  good,  and  the 
conveyance  may  be  sustained,  as  an  equitable  settlement  for 
the  wife.  {Ha/oiUmd  v.  Myers,  6  Johns.  25-178 ;  Wickes  v. 
Clarke,  8  Paige,  161-5  ;  1  Bishop's  Married  Women,  §  119.) 
The  bond  and  mortgage  was  a  resumption  by  Mrs.  Wing  of  her 
separate  estate  authorized  by  the  married  woman's  act.  (Laws 
of  1848,  chap.  200  ;  West&rveU  v.  Gregg,  12  N.  Y.  202 ;  Peo- 
ple V.  Briggs,  50  id.  558,  565 ;  Golden  v.  Price,  3  Wash.  0. 
C.  813-^18 ;  Bank  v.  Dudley's  Trustees,  2  Peters,  526 ; 
Packet  Co.  v.  Keohuk,  95  U.  S.  80-89.)  The  husband  could 
and  did  waive  his  privilege.  {Baker  v.  Braman,  6  Hill,  47 ; 
Vose  V.  Cochroft,  44  N.  ,Y.  415-427 ;  Lansing  v.  Blair,  48 
id.  48.)  And  the  wife  took  and  has  since  lawfully  held  her 
property  by  virtue  of  the  statute.  (2  Bishop's  Law  of  Married 
Women,  §  34 ;  Zefener  v.  Wilmer,  10  Penn.  [10  Barr.]  505.) 

Bajpallo,  J.  The  point  upon  which  the  appellant  relies  is 
that  at  the  time  of  the  receipt  by  George  E.  Wing  from  the 
guardian  of  his  wife,  of  the  $1,366  which  she  inherited  from 
her  father,  he  gave  no  obligation  to  settle  the  fund  upon  his 
wife  or  secure  if  to  her.  That  it  became  his  property,  by  vir- 
tue of  his  marital  right  (he  having  received  it  before  the  mar- 
ried woman  act  of  1848)  and  consequently  the  mortgage  which 
thirtj-three  yeara  afterward  he  gave  to  her  for  that  money, 
and  the  interest  thereon,  had  no  consideration,  l^gal  or  equit- 
able, to  support  it,  but  was  void  as  against  his  creditors. 

The  judge  before  whom  the  trial  was  had,  found  that  George 
£.  Wing  received  the  money  about  the  1st  of  May,  1844,  and 
applied  it  to  the  purchase  of  a  farm,  to  which  he  then  took 
the  title  in  his  own  name,  but  that,  from  time  to  time  there- 
after, the  money  was  spoken  of  by  and  between  him  and  his 
wife  as  money  belonging  to  her,  and  that,  prior  to  any  liability 
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to  the  plaintiflE  or  its  predecessor  in  interest,  George  E.  Wing 
had  promised  to  his  wife  to  execute  to  her  a  paper  to  show  for 
said  money,  but  no  such  paper  was  executed  until  18Y8,  when 
the  mortgage  in  controversy  was  given  fpr  $4,611.32,  being 
the  $1,366  and  interest  from  1844. 

The  judge  further  found  that  after  1848  CaroKne  Wing,  the 
wife,  received  other  sums  of  money  in  her  own  right  which 
she  invested  in  the  purchase  of  a  mortgage  for  $1,400  upon 
the  premises  in  question,  which  premises  were  afterward  con- 
veyed to  her  in  payment  of  her  two  mortgages,  but  subject  to. 
another  mortgage  for  $2,200  executed  by  George  E.  Wing  to 
his  father ;  and  the  judge  finds  that  the  said  conveyance  to 
Caroline  Wing  was  feirly  and  honestly  made,  and  without  any 
intent  to  cheat  or  defraud  the  creditors  of  George  E.  Wing. 

^he  counsel  for  the  plaintifi  contends  that  the  finding  that 
the  money  paid  to  George  E.  Wing,  by  the  guardian  of  his 
wife,  in  1844,  was,  from  time  to  time  thereafter,  spoken  of 
between  the  husband  and  wife  as  her  money,  and  that  the  hus- 
band, before  becoming  indebted,  promised  to  give  her  a  paper 
to  show  for  it,  is  founded  on  a  misapprehension  of  the  testi- 
mony; that  these  conversations  related  to  the  moneys  she 
received  after  1848,  and  that  there  was  no  recognition  of  her 
right  to  the  money  received  in  1844,  until  the  giving  of  the 
mortgage  in  question,  which  was  in  1878,  shortly  before  the 
recovery  of  the  plaintiffs  judgment.  We  have  examined  the 
testimony  with  reference  to  this  point,  and  do  not  find  it  so 
clearly  made  out  as  to  justify  us  in  holding  that  the  finding  of 
the  judge  is  wholly  unsupported.  George  E..Wing  was  exam- 
ined as  a  witness  on  the  part  of  the  plaintifE,  but  his  memory 
was  very  feeble,  and,  although  he  testified  that  he  at  one  time 
gave  his  wife  a  note  for  the  money  received  from  her  father, 
the  judge  did  not  find  in  accordance  with  his  testimony  in  that 
respect.  Mrs.  Wing,  however,  testified  that  in  the  spring  of 
1844  she  got  $1,666  from  her  father's  estate,  and  that  she  used 
$300  of  it  and  the  rest  went  to  Mr.  Wing,  or  went  to  pay  for 
the  farm.  That  up  to  the  14th  of  May,  1844,  she  was  a  minor. 
That  the  estate  was  settled  up  6n  the  1st  of  May,  and  from 
SICKEU3  —  Vol  XL.  64 
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that  time  there  were  converBations  between  herself  and  her  hns- 
band  with  reference  to  that  money,  to  the  effect  that  the  money 
was  hers  and  she  should  have  it ;  and  the  matter  stood  in  that 
way  until  the  mortgage  was  given  in  1QY8  for  the  $1,366,  and 
interest  from  1844.  On  cross-examination  she  was  unable  to 
specify  particular  conversations,  but  reiterated  the  statement 
that  all  along  through  her  life  they  had  talked  of  her  having  so 
much  money  from  her  father's  estate,  and  that  her  husband 
always  claimed  that  she  should  have  her  money.  The  testi- 
mony is  not  very  dear  and  satisfactory,  but  we  think  it  is 
sufficient  to  sustain  the  finding  of  the  judge,  that  the  $1,366 
was  always  acknowledged  to  be  hers  and  to  authorize  an 
inference,  in  support  of  the  judgment,  that  the  money  was 
obtained  by  the  husband  as  her  money,  under  some  arrange- 
Inent  or  understanding  between  the  parties  that  it  should  be 
secured  to  her.  Her  right  to  the  $1,400  mortgage,  which 
formed  part  of  the  consideration  for  the  conveyance,  is  not 
assailed,  and,  upon  the  whole  case,  we  think  the  questions 
involved  resolve  themselves  into  questions  of  fact  upon  which 
the  conclusions  of  the  court  below  are  final.  If  the  money  was 
received  by  the  husband  as  his  wife's,  and  to  be  accounted  for 
or  secured  by  him  to  her,  he  waiving  his  marital  rights  thereto, 
she  had  an  equitable  right  to  the  fund,  sufficient  to  sustain  the 
mortgage  ^which  he  subsequently  gave  to  secure  it,  and  the 
mere  lapse  of  time  would  not  invalidate  the  security.  (  Wood- 
worth  V.  Sweet,  51  N.  T.  9 ;  Jaycox  v.  CaldweUj  id.  395 ;  Ba^ 
cox  Y.  £ckler,  24  id.  623;  JUcCartney  v.  Welch,  61  id,  626; 
1  Bishop  on  Married  Women,  §  119.) 

The  question  of  intent  to  defraud  was  purely  one  of  fact,  and 
was  determined  in  favor  of  the  defendant.  The  only  ground 
of  appeal  which  can  be  urged  here  is  that  the  conveyance 
sought  to  be  set  aside  was  without  consideration,  and,  therefore, 
a  voluntary  conveyance,  void  in  law  against  existing  creditors. 
It  must  be  remembered  that  this  action  is  brought,  not  simply 
to  set  aside  the  $4,600  mortgage,  but  to  set  aside  the  deed  from 
George  E.  Wing,  dated  Sept.  24,  1878,  upon  the  allegatipn 
that  there  was  no  consideration  for  the  deed.     This  allegation 
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is  not  Bustained  in  any  aspect  of  the  case.  Throwing  out  of 
view  entirely  the  $4,600  mortgage,  there  was  still  a  considera- 
tion for  the  deed,  viz.,  the  GriflBin  mortgage  of  $1,400,  which 
is  not  assailed,  and  which,  with  interest,  amounted  to  over 
$2,500.  The  value  of  the  land  is  found  to  have  been  $5,700. 
It  was  subject  to  the  mortgage  to  John  Wing,  amounting  to 
$2,200,  and  accrued  interest,  and  also  to  the  dower  right  of 
Caroline  Wing.  If  the  Griffin  mortgage  were  the  only  con- 
sideration it  would  be  sufficient  to  sustain  the  deed  in  the  ab- 
sence of  fraud,  and  there  was  no  such  gross  inBdeqmusj  of  con- 
sideration as  to  be  conclusive  evidence  of  fraud.  The  value  of 
Wing's  equity  of  redemption,  subject  to  his  wife's  dower  and 
his  father's  mortgage,  did  not  greatly  exceed  the  $2,500  and 
upwards  due  on  the  Griffin  mortgage. 

The  judgment  should  be  affirmed. 

All  concur,  except  Folgbb,  Ch.  J.,  taking  no  part;  Aisr- 
DSEws,  J.,  absent. 

Judgment  affirmed. 


Elizabeth  Jobdan,  Appellant,  v.  John.  0.  Yan  Epps,  Ee- 

spondent. 

A  jadgment  In  an  iM^ion  for  partition  is  binding  and  oonolasive  upon  aU 
tlie  parties,  not  only  as  to  tlie  matter  actoally  determined^  bat  as  to  every 
other  matter,  which  the  parties  might  have  litigated  and  had  decided,  as 
incident  to  or  essentialJy  connected  with  the  sabject-matter  of  the  liti- 
gation within  the  purview  of  the  action,  either  as  matter  of  claim  or 
defense.  It  is  for  the  court  to  determine  therein  whether  it  Is  a  proper 
case  for  a  partition  or  sale,  and  if  it  errs,  the  error  can  onlj  be  corrected 
on  appeaL 

C,  plaintiff's  husband,  conveyed  certain  premises  to  his  brother  G.;  plaint- 
iff did  not  join  in  the  deed.  After  the  death  of  G. ,  0.  as  one  of  his  heirs 
brought  an  action  for  partition  of  the  premises ;  plaintiff  was  made  a 
party  defendant.  The  complaint  alleged  that  she  claimed  an  inchoate 
right  of  dower  in  the  premises  because  she  bad  not  signed  said  deed 
and  tliat  each  undivided  portion  was  subject  thereto.  The  summons  with 
notice  of  object  of  action  was  served  upon  her.  She  did  not  appear. 
The  final  judgment  made  no  provision  for  her  dower.  Upon  sale  under  said 
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jadgment  defendant  became  the  parcbaser.  In  an  action  to  recover  dower, 
?ield,  that  the  judgment  in  the  partition  sait  was  a  bar ;  that  it  was  the  in- 
tent of  the  provisions  of  the  Revised  Statutes  in  reference  to  partition  (3 
R.  S.  818,  g  5  6<  aeq.)  to  cut  off  the  inchoate  right  of  dower  of  any  party  to  a 
partition  suit,  as  a  general  rule;  that  if  the  position  was  tenable,  that 
the  claim  for  dower,  being  an  adverse  one  Accruing  before  the  title  of  the 
tenants  in  common,  could  not  be  determined  in  the  partition  suit,  it 
should  have  been  presented  in  some  form  in  that  action ;  and,  having 
failed  to  do  this,  plaintiff  could  not  clshn  in  another  action  that  she 
was  unlawfully  deprived  of  her  dower  right. 

Badgley  v.  Halsey  (4  Pidge,  98),  Jenkins  v.  Van  Schaack  (3  id.  242),  Burhan9 
V.  Burhans  (2  Barb.  Ch.  898),  Ecsford  v.  Merwin  (5  Barb.  61),  Florence 
V.  Hopkim  (46  N.  T.  182),  aDimgheHy  v.  Aldrich  (6  Den.  885),  distinr 
guished.  , 

Also  7iM,  that  the  death  of  C.  before  the  entry  of  the  decree  in  the  parti- 
tion suit  could  not  affect  the  rights  of  the  purchaser  as  far  as  this  ao> 
tion  was  concerned,  that  it  could  only  be  considered  npon  application  to 
the  court  in  the  partition  suit. 

(Argued  May  12, 1881 ;  decided  May  81, 1881.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  January  5,  1880,  Which  affirmed  a  judgment  in  . 
favor  of  defendant,  entered  upon  a  verdict,  and  affirmed  an 
order  denying  a  motion  for  a  new  trial.  (Reported  below,  19 
Hun,  526.) 

This  action  was  brought  by  plaintiff,  as  the  widow  of  Chris- 
topher Jordan,  to  recover  an  alleged  dower  interest  in  certain 
lands  in  the  city  of  Rochester. 

In  March,  1852,  said  Christopher,  who  was  then  the  owner 
of  the  lands,  deeded  them  to  his  brother,  George  W.  Jordan. 
Plaintiff  did  not  join  in  the  deed. 

Defendant  claimed  title  under  a  sale  by  virtue  of  a  judgment 
in  a  partition  suit.  The  facts  in  reference  thereto  are  set  forth 
sufficiently  in  the  opinion. 

Dcmid  Wood  for  appellant.  An  action  for  partition  is  an 
equity  suit.  In  such  action,  conflicting  claims  cannot  be  tried ; 
especially,  "  when  the  title  to  dower  is  in  controversy,  it  must 
be  settled  at  law."    (4  Kent  [7th  ed.],  %Z,  381 ;  Badgdey  v. 
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Bruce^  4  Paige,  98;  Jenkins  v.  Vcm  Schaach^  3  id.  342; 
Burhans  v.  Burham^^  2  Barb.  898;  Sosfordy.  JUenomy  5 
id.  57 ;  Florence  v.  HophmSy  46  N.  T.  182 ;  Q Dougherty  v. 
Aldriohy  5  Den.  385.)  Dower  may  also  be  admeasured  not- 
withstanding a  partition  suit  has  been  brought  and  the  widow 
made  a  party.  {In  re  Sypperly^  44  Barb.  370 ;  Youngs  v. 
CarUr,  10  Hun,  194.)  The  statute  (2  R.  S.  [3d  ed.]  421,  § 
65),  as  to  the  eflfect  of  a  conveyance  in  partition,  in  declaring 
who  shall  be  barred  by  a  sale,  means  those  and  those  only  who 
are  proper  parties  to  the  action ;  and  those  only  who  and  whose 
rights  can  be  affected  by  the  suit  or  proceedings.  {Lewis  v. 
Smith,  9  K  Y.  502,  516,  519 ;  Em.  Ind.  8m.  Bh.  v.  Ooldr 
7nan,  75  id.  127,  131,  182.)  Even  while  dower  is  inchoate  in 
the  life-time  of  the  husband,  it  will  be  protected  in  law.  {Simar 
V.  Canaday,  63  N.  Y.  298 ;  Matter  of  Sij>perh/,  44  Barb.  370 ; 
Youngs  v.  Carter^  10  Hun,  194 ;  JPomeroy  v.  JPomeroy,  54 
How.  228.)  The  inchoate  right  of  dower  of  the  wife  is  as 
much  entitled  to  protection  as  the  vested  right  of  the  widow. 
{Mathews  v.  Duryee,  4  Keyes,  525 ;  Mills  v.  Van  Voorhis,  20 
N.  Y.  412.)  A  decree  of  a  court  is  not  always  final  in  matter 
of  dower,  even  where  the  wife  is  a  party  to  the  action.  {Orain 
V.  Ca/vana,  36  Barb.  4lO,  413.)  The  plaintiff,  as  to  her  first 
daini  of  dower,  was  precisely  in  the  position  of  a  prior 
incumbrancer  on  the  foreclosure  of  a  subsequent  mortgage, 
where  the  prior  incumbrancer  is  made  a  party,  in  which  case 
a  judgment  of  foreclosure  and  sale  in  no  way  affects 
or  prejudices  the  rights  of  such  prior  incumbrancer. 
{Eagle  Fi/re  Co.  v.  Lent,  6  Paige,  635 ;  Holoomh  v.  Hclcofnb^ 
2  Barb.  20;  Bam^hs  v.  Weedj  4  Sandf.  Ch.  208;  Coming 
V.  Smith,  6  N.  Y.  82;  Leuns  v.  Smdth,  9  id.  502*  Frost 
V.  Eoon,  80  id.  428 ;  Mathews  v.  Duryee,  4  Eeyes,  525 ; 
MaUory  v.  Hora/n,  49  N.  Y.  Ill ;  Merchami^  Bk.  v.  Thomr 
son,  55  id.  7;  Rathbone,  Trustee,  v.  Hoovey,  58  id.  463; 
Em.  Ind.  San).  Bk.  v.  Oddman,  75  id.  127 ;  Lee  v.  Parker, 
43  Barb.  611 ;  Becker  v.  Howard,  4  Hun,  359.)  The  defend- 
ant had  full  personal  notice  of  this  prior  dower  claim  of  plaint- 
iff before  he  took  his  deed  or  completed  his  purchase,  and 
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hence  accepted  his  title  subject  to  it  {Scmford  v.  McLecm^  3 
Paige,  117;  WoocLy.  CaMn,  2  Hill,  566;  8taff(yrdy.  WU- 
liams,  12  Barb.  240 ;  Merchomt^  Bh.  v.  Thonisoriy  65  K  T. 
7,  11;  Fryer  Y.  JSockfeUer,  68  id.  268,  272,  276-7;  Frost  y. 
Foon,  30  id.  428.)  The  decieion  of  a  motion  by  the  court  is 
never  res  adjvdio(Ua.  {Lobar  v.  Dumving^  56  How.  209; 
Smith  Y.  Spalding,  3  Kobt.  616 ;  Belmont  v.  Erie  R.  R.  Co.j 
62  Barb.  637;  Fkistdn  v.  PickersgiU,  75  N.  Y.  599.)  The 
court  in  the  partition  suit  had  no  jurisdiction  of  the  prior 
dower  in  the  whole  premises,  it  beiAg  a  prior  incumbrance, 
and  did  not  attempt  to  assume  any  power  over  it,  while  it  did 
act  upon  her  dower  right  in  the  one-tenth  part  of  the  premises, 
,  and  as  to  the  latter's  right  the  judgment  and  sale  was  a  bar. 
{Wotten  V.  Copelandy  7  Johns.  Oh.  140;  Sebring  v.  Merse- 
^         rea/a,  9  Cow.  344.) 

Fanning  cSs  Williams  for  respondent.  The  partition  suit 
and  decree  and  sale  thereunder  is  a  bar  to  this  action.  (2  H. 
S.  318,  §§5-6;  3  E.  S.  [Banks  &  Bros'.  6th  ed.]  584,  586, 
592,  593,  §§  8-9,  15, 16,  19-20,  51,  52,  60,  61,  74 ;  JH'Me  v. 
Cromwell,  6  Abb.  Pr.  m\S.  (7.,  3  Abb.  Ct.  App.  Dec.  282; 
Wilkinson  v.  Panot,  3  Paige,  353-8  ;  Tanner  v.  Niles,  1  Barb. 
560  ;  Bldheley  v.  Calder,  15  K  Y.  617 ;  Clemens  v.  Clem^ens, 
37  id.  59, 72 ;  EoweU  v.  MiU,  66  id.  226 ;  Mead  v.  MUcheO, 
17  id.  210,  216 ;  Bloomer  v.  Sturges,  68  id.  176 ;  Brevowi 
V.  Brevoort,  70  id.  136;  Jenkins  v.  FaJiey,  73  id.  356; 
Freeman  on  Judgments,  §  304 ;  Scribner  on  Dower,  331 ; 
Tanner  v.  NUes,  1  Barb.  561  ;  Jackson  v.  Edwards,  22  Wend. 
517  ;  Wright  v.  Ihmning,  46  HI.  271  ;  Whittemore  v.  Shaw, 
8  K  H.  393;  Embury  y.  Conner  3  Comst.  511;  JPerUB  v. 
Euester,  41  Mo.  447-450  ;  5  Wait's  Pr.  116,  182 ;  Moore  y. 
Mayor,  8  N.  Y.  110  ;  Mle  v.  Bingham,  7  Barb.  494 ;  Eimmer 
V.  Eimm^,  45  N.  Y.  540;  FarrY.  James  (ISSl),  11  N.  Y. 
Weekly  Dig.  497 ;  Smith  et  al,  v.  Engle,  14  Nat.  Bonkr.  Reg. 
481-4;  ffimt  v.  Bunt,  72  N.  Y.  218;  Jenkins  y.  Fahey, 
73  id.  355  ;  Shelden  v.  Wright,  5  id.  497,  615,  516  ;  Smith  v. . 
Smith,79  id.  6Ui  Searle.Y.  Galbraith,  73  JH  269  i  Guthrie 
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V.  Lowryj  84  Penn.  St.  537,  548 ;  Spa/uldmg  v.  Bdl&wm,  31 
Ind.  376.)  Even  if  there  were  any  irregularity  in  the  partition 
suit  it  does  not  affect  respondent's  title.  {Alvord  v.  Beaoh^  5 
Abb.  Pr.  451 ;  BrevooH  v.  Breooorty  70  N.  Y.  136 ;  CaHer 
V.  NichoUy  42  id.  26;  Winston  v.  Hayiiea^  49  Mo.  263; 
Gerard's  Abstract  of  Title,  622.)  A  purchaser  on  a  partition, 
under  the  order  of  the  court,  is  entitled  to  be  protected  even 
against 'error.  {Rolden  y.  Sachettj  12  Abb.  Pr.  473;  Wadr 
hams  et  at.  v.  Oray  [1874],  73  111.  422 ;  Harris  v.  Jay,  55 
K  T.  421 ;  Dorsey  v.  Thompson,  37  Md.  26-45 ;  Lecomhe  v. 
R.  R.,  23  Wall.  109-118 ;  K  Y.  a.  App.,  6  K  Y.  Weekly 
Dig.  313  ;  Woods  v.  Le^,  21  La.  Ann.  505 ;  McCahiU  v.  Eq. 
Co.,  26  N.  J.  Eq.  531-536 ;  Taple  v.  Titus,  41  Penn.  St.  195  ; 
La/uyrenoe  v.  Hunt,  10  Wend.  81 ;  Kingslamd  v.  SpavMmg, 
3  Barb.  Ch.  241 ;  BirJchead  v.  Brown,  5  Sandf .  135 ;  1  Green- 
leaf  on  Ev.,  §  189.)  Orders  made  on  motions  for  confirmation 
of  referee's  report  in  partition^  and  to  open  the  partition 
sale  and  for  resale,  are  res  adjudicata.  {Jay  v.  DeChroot, 
2  Hun,  205-207 ;  Whittlesey  v.  Fra/ntz,  7  N.  Y.  Weekly  Dig. 
403 ;  Dmight  v.  St.  John,  25  K  Y.  203-205.)  The  partition 
decree,  deed,  and  subsequent  motions  were  a  bar  to  plaintiff's 
claim,  and  authorized  the  nonsuit,  it  being  proper  and  right.  On 
these  grounds  alone  it  should  be  sustained.  {Stone  v.  Fowler, 
47K  Y.566.) 

MiLLftB,  J.  The  decision  of  the  General  Term,  sustaining 
the  judgment  of  the  trial  court  in  this  action,  is  based  upon  the 
sole  ground  that  the  decree  in  the  action  of  partition  in  which 
Christopher  Jordan  was  the  plaintiff,  and  the  plaintiff  herein 
and  others  were  defendants,  and  the  sale  under  the  same  to  the 
defendant  in  this  action,  was  a  bar  to  the  plaintiff's  action  to 
recover  her  dower  in  the  premises  in  question,  which  consti- 
tutes the  same  land  which  was  sold  and  purchased  by  the  de- 
fendant under  the  decree.  If  this  position  is  a  sound  one  the 
case  was  properly  disposed  of,  and  it,  therefore,  becomes  im- 
portant to  consider  whether  it  can  be  upheld. 

The  plaintiff  herein  was  a  defendant  in  the  partition  suit. 
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The  complaint  averred  that  she  claimed  an  inchoate  right  of 
dower  in  the  premises,  as  never  having  signed  the  deed  by 
which  they  were  conveyed  by  her  husband,  Christopher  Jor- 
dan, in  1S52,  to  George  W.  Jordan.  It  also  allied  that  each 
undivided  one-tenth  part  was  subject  to  the  inoluxUe  right  of 
dower  of  the  said  Elizabeth  Jordan.  The  judgment-roll 
showed  proof  of  the  service  of  a  summons,  and  notice  of  the 
object  of  the  action  upon  said  Elizabeth  Jordan,  the  plaintiff 
herein,  and  that  she  failed  to  appear.  The  decree  of  sale  was 
first  entered  on  the  26th  of  June,  1875,  and  stated  that  Christo- 
pher Jordan  was  entitled  to  the  one  undivided  tenth  part  of  the 
premises,  and  Elizabeth  Jordan  to  an  inchoate  right  of  dower 
therein,  and  provided  for  the  payment  to  the  plaintiff  therein, 
and  Elizabeth  Jordan,  of  one-tenth  of  the  proceeds  of  the  sale. 
This  decree  was  opened,  new  parties  brought  in  and  a  supple- 
mental complaint  filed.  A  second  reference  was  then  ordered, 
and  the  referee  found  that  Christopher  Jordan,  before  the 
commencement  of  the  partition  suit,  procured  an  absolute  di- 
vorce dissolving  the  marriage  contract  between  him  and  the 
said  Elizabeth  Jordan,  but  nothing  is  said  in  regard  to  the 
right  of  dower  of  the  said  Elizabeth.  This  report  was  con- 
firmed by  the  usual  decree  of  partition,  which  was  made,  and 
judgment  was  entered  March  3,  1876,  under  which  the  premi- 
ses were  sold. 

'The  daim  of  the  appellant  is  that  the  plaintiff  had  two  sepa- 
rate and  distinct  dower  interests  in  the  same  premises,  as  the 
widow  of  Christopher  Jordan,  deceased.  JFlrst.  Dower  in  the 
entire  premises  when  it  was  sold  by  her  husband  to  George  W. 
Jordan  ;  and  Second.  Dower  in  her  husband's  share,  being  the 
one-tenth  part  thereof,  as  one  of  the  heirs  of  George  W.  Jor- 
dan, deceased.  That  the  first  claim  was  a  prior  incumbrance 
upon  the  premises,  when  George  W.  Jordan  purchased  them, 
and  he  took  subject  thereto,  while  the  second  accrued  subse- 
quently ;  and  while  the  plaintiff  was  a  proper  party  in  the  par- 
tition suit  as  to  the  second  claim  of  dower,  the  first  was  not  the 
subject  of  litigation  in  said  action,  and  no  issue  was  made  or 
adjudication  had  in  reference  to  the  same.     We  think  that  the 
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position  contended  for  cannot  be  sustained.  The  statutes  of 
this  State,  relating  to  the  partition  of  real  estate,  make  pro- 
vision expressly  for  cases  where  there  is  an  intei'est  of  a  tenant 
for  years,  for  life,  by  courtesy  or  in  dower,  and  for  the  making 
of  any  persons,  who  have  any  such  interest,  and  any  person  en- 
titled to  dower,  if  the  same  has  not  been  admeasured,  a  party. 
(2  R  S.  318,  §§  5,  6.)  And  any  such  person  having  an  in- 
terest, whether  it  "  be  present  and  vested  or  contingent,"  may 
appear  and  answer  or  defend.     (2  R.  S.  319,  §§  15,  16.) 

It  is  also  declared  that  in  case  of  a  sale  of  the  premises,  in- 
cluding a  dower  right,  the  interest  shall  pass  to  the  purdiaser, 
and  that  from  the  proceeds  of  the  sale  a  sum  in  gross  shall  be 
paid  to  the  person  entitled  to  dower.  (2  R.  S.  325,  §§  51, 52.)  The 
conveyance  to  a  purchaser  upon  a  sale  under  the  decree  is  also 
a  bar  against  all  persons  wlio  have  been  named  as  parties.  (2  R.  S. 
327,  §  61.)  By  chapter  177,  Session  Laws  of  1840,  provision  is 
also  made  for  ascertaining  and  settling  the  proportionate  value 
of  an  inchoate  right  of  dower.  These  provisions  clearly  indicate 
an  apparent  intention  to  cut  off  an  inchoate  right  of  dower 
where  the  person  has  been  made  a  party  in  a  partition  suit  as 
a  general  rule.  Whether  this  can  be  done,  where  as  in  this 
case  there  are  two  separate  claims  for  dower,  one  of  which  re- 
lates to  the  whole  premises  and  the  other  to  an  undivided 
portion  thereof,  remains  to  be  considered.  If  the  defendant  had 
appeared  in  the  action  and  it  was  clear  that  there  was  a  contro- 
versy as  to  her  title  to  dower,  it  might,  perhaps,  be  urged  that  the 
claim  was  an  adverse  claim,  which  had  accrued  prior  to  the 
title  of  the  tenants  in  common,  and  could  only  be  tried  and 
determined  at  law.  That  question,  however,  is  not  now  pre- 
sented, and  the  authorities  cited  to  sustain  the  doctrine 
contended  for  were  cases  where  such  a  defense  was  interposed 
and  the  question  was  distinctly  raised,  either  by  demurrer  or 
upon  the  hearingr,  as  will  be  seen  by  an  examination  of  these 
decisions.  In  Badgley  v.  Ealaey  (4  Paige,  98),  a  bill  was  filed 
to  recover  dower,  and  contained  a  prayer  for  an  assignment  of 
the  same  and  general  relief.  The  defendant  demun-ed  for  a  want 
of  equity,  alleging  that  the  complainant  had  a  full  and  complete 
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remedy  at  law,  and  it  was  held  that  if  the  right  of  the  widow 
is  admitted  by  the  answer,  the  court  will  proceed  at  once  to 
assign  dower ;  if  disputed,  it  will  retain  the  bill  and  direct  a 
suit  at  law  to  ascertain  the  title.  In  Jenkins  v.  Van  Scltaack 
(3  Paige,  242),  which  was  a  bill  for  partition,  the  defendant  de. 
murred  upon  the  ground  that  a  court  of  law  was  the  only 
proper  tribunal  to  settle  the  construction  of  a  will,  and  decide 
upon  the  rights  of  the  parties  under  the  same,  and  it  was  held 
that  the  Court  of  Chancery  has  concurrent  jurisdiction  with 
courts  of  law,  and  if  the  premises  were  held  adversely, 
that  defense  should  be  set  up  by  plea  or  answer.  Burhans  .v. 
Burhwna  (2  Barb.  Ch.  398)  was  a  bill  of  partition ;  proof  was 
taken,  and  upon  a  hearing  a  decree  entered,  and  it  was  held 
that  it  was  the  intention  of  the  revisers  to  exclude  a  party 
from  instituting  a  partition  where  the  premises  were  held  ad- 
versely, and  the  proper  course  was  to  dismiss  the  bill  as  pre- 
maturely filed  without  prejudice  to  the  complainant's  rights  to 
institute  a  new  suit  for  the  partition,  after  he  had  obtained 
possession  of  his  undivided  share  or  interest,  by  a  recovery  in 
ejectment  or  otherwise.  In  Hoaford  v.  Merwvn  (5  Barb.  51), 
in  an  action  for  a  partition,  the  parties  appeared,  pleadings 
were  put  in  and  proofs  taken  at  Special  Term,  and  the  general 
rule  is  upheld  that  a  court  of  equity  will  not  entertain  a  bill  in 
partition,  wiiere  the  legal  title  is  in  dispute,  because  a  court  of 
law  is  the  proper  tribunal  to  determine  such  questions.  (See, 
also,  Florence  v.  Hopkins,  46  N.  T.  182  ;  O"  Dougherty  v.  AU 
drich^  5  Denio,  385.) 

In  each  of  the  cases  cited  there  was  an  appearance,  an  issue, 
and  the  question  was  raised  as  to  the  right  to  the  relief  claimed 
and  decided  ;  while,  in  this  case,  although  the  defendant  was 
served  with  process,  she  did  not  appear  or  present  any  claim 
that  she  held  adversely.  The  rights  of  the  plaintiff  were  stated 
in  the  complaint,  and  as  they  were  not  denied,  must  be  consid- 
ered as  admitted.  That  the  decree  first  entered  made  an  im- 
proper provision  for  the  plaintiff's  dower  interest,  and  that, 
upon  its  being  opened  and  a  new  decree  made,  the  referee 
found  that  Christopher  Jordan,  before  the  commencement  of 
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the  partition  suit,  procured  an  absolute  divorce  from  the  plaint- 
iff herein,  and  that  the  second  decree  made  no  provision  what- 
ever as  to  the  plaintiff's  right  of  dower,  were  matters  to  be 
considered  in  that  case,  as  the  plaintiff  could  have  answered, 
appealed  from  the  judgment,  or  moved  to  set  it  aside ;  and  if 
erroneous,  had  her  rights  protected.  She  could  then  have  set 
up  her  adverse  possession  or  claim,  insisting  that  her  right 
should  be  determined  at  law,  and  not  in  equity ;  and,  having 
failed  to  do  this,  or  to  make  any  defense,  has  no  right  to  claim, 
in  another  action,  that  she  was  unlawfully  deprived  of  her 
dower  right.  How  could  the  court  be  advised  of  her  claim  or 
.  pass  upon  it,  before  it  was  properly  presented  ?  The  claim, 
that  the  dower  was  a  prior  or  paramount  incumbrance,  and 
that  the  claimant  could  not  be  made  a  party  to  a  partition  suit, 
and  that  her  rights  were  not  affected  by  the  judgment,  even  if 
correct,  is  answered  by  the  fact,  that,  as  she  was  made  such 
party,  did  not  appear  and  set  up  such  a  defense  or  raise  the 
question  as  to  the  right  of  the  court  to  pass  upon  her  claim  in 
that  action,  she  is  precluded  from  doing  so  in  this  action. 

It  is  also  insisted  that  the  plaintiff,  as  to  her  first  claim  of 
dower,  occupies  the  position  of  a  prior  incumbrancer  on  the 
foreclosure  of  a  subsequent  mortgage,  who  is  made  a  party,  and 
that  a  judgment  of  foreclosure  and  sale,  in  such  case,  can  in  no 
way  affect  or  prejudice  the  rights  of  such  prior  incumbrancer ; 
and  numerous  cases  are  cited  to  sustain  this  view. 

While  these  cases  sustain  tlie  general  principle  that  a  prior 
incumbrancer,  or  one.  who  claims  adversely,  is  not  a  proper 
party  in  a  foreclosure  suit,  or  in  actions  of  a  kindred  character, 
involving  a  question  of  priority  ajB  to  liens  or  a  claim  to  dower, 
adverse  to  the  interest  of  the  plaintiff,  none  of  them  hold  that 
where  the  claim  is  stated  in  the  complaint,  as  was  the  fact  in 
the  partition  case,  that  it  may  not  be  the  subject  of  adjudica- 
tion, and  the  judgment  thereon  conclusive  where  no  objection 
is  taken  that  it  is,  not  a  proper  subject  of  consideration.  No 
doubt  a  prior  incumbrancer  may  be  a  party  in  a  foreclosure 
ease  for  the  purpose  of  having  the  amount  of  his  lien  liquidated 
and  paid  out  of  the  proceeds  of  the  sale.    {Hdcornih  v.  Ilolr 
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oamby  2  Barb.  20.)  Nor  can  a  prior  dower-right  in  such  a  case 
or  the  lien  of  a  prior  incumbrancer  be  cut  oflf  where  it  is 
merely  alleged  that  the  interest  was  subsequent,  and  the  objec- 
tion is  taken.  (See  Letoia  v.  Smithy  9  N.  T.  502 ;  J^roat  v. 
£oony  30  id.  448.)  But  it  is  not  decided  that,  in  an  action  for 
the  partition  of  lauds,  such  a  right  cannot  be  made  the  subject 
of  adjudication,  although  it  related  to  the  title  prior  to  that 
acquired  by  the  tenants  in  common,  where  no  such  defense  is 
interposed  by  a  party  to  the  action  and  the  objection  is  not 
taken.  Be  that  as  it  may,  however,  the  rule  is  well  settled 
that  a  judgment  rendered  by  a  court  having  competent  au- 
thority to  deal  with  the  subject-matter  involved  in  the  action, 
and  jurisdiction  of  the  parties,  although  against  the  facts,  or 
without  facts  to  sustain  it,  is  not  void  as  rendered  without  ju- 
risdiction, and  cannot  be  questioned  collaterally.  {Bunt  v. 
JTuTitj  72  N.  Y.  218  ;  Jenkins  v.  Fahey^  73  id.  355.)  In  an 
action  for  the  partition  of  lands,  the  judgment  is  binding  upon 
all  the  parties,  and  it  is  for  the  court  to  determine  whether  it 
is  a  proper  case  for  a  partition  or  sale ;  and  if  it  errs,  the  error 
can  only  be  reviewed  upon  appeal.  {Blakdey  v.  Colder^  15  N. 
Y.  617 ;  Howell  v.  Millsy  56  id.  226.) 

The  judgment  is  final  and  conclusive  between  the  parties,  not 
only  as  to  the  matter  actually  determined,  but  as  to  every  other 
matter  which  the  parties  might  have  litigated  and  have  decided 
as  incident  to  or  essentially  connected  with  the  subject-matter 
of  the  litigation  within  the  purview  of  the  original  action, 
either  as  a  matter  of  claim  or  of  defense.  {Clemens  v.  Clemens^ 
87  K  Y.  74 ;  Bloomer  v.  Stv/rgee,  58  id.  176.) 

The  court  had  jurisdiction  in  this  action  over  the  subject- 
matter  and  over  the  parties  in  the  partition  suit  within  the  decis- 
ions cited  ;  the  plaintiflPs  right  of  dower  was  set  forth  in  the 
complaint,  and  she  could  have  contested  the  statement  of  the 
same  if  she  chose  to  do  so ;  and  in  case  the  decision  was  ad- 
verse to  her,  she  could  have  appealed.  She  interposed  no 
defense  that  her  right  of  dower  was  not  a  subject  of  adjndica- 
•tion.  She  made  no  claim  that  the  judgment  was  erroneous, 
or  that  there  was  any  departure  from  the  complaint  in  the  de- 
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cree,  or  that  proof  was  allowed  on  the  reference  showing  the 
divorce:  The  remedy  was  in  that  action,  and,  having  had  her 
day  in  court  and  acquiesced  in  the  judgment,  she  cannot  assail 
it  collaterally  in  this  action.  It  was  not  void,  even,  although 
against  the  facts,  or  without  facts  within  the  decisions  cited. 
It  cannot  be  controverted  in  this  action,  and  the  defendant 
acquired  a  perfect  title  by  the  conveyance  to  him  under  the 
decree. 

The  death  of  Christopher  Jordan  before  the  decree  of  sale 
in  partition  cannot  affect  the  rights  of  the  purchaser.  If  any 
ground  of  complaint  existed  in.  this  respect  it  should  have  been 
presented  in  the  pairtition  case  by  an  application  to  the  court, 
and  is  not  a  proper  subject  for  consideration  in  this  action. 

As  the  decree  in  the  partition  suit  and  the  sale  under  the 
same  is  a  complete  bar  to  the  plaintiff's  action,  we  are  not 
called  upon  to  consider  some  other  questions  raised  by  the 
appellant's  counsel. 

The  judgment  was  right,  and  should  be  affirmed. 

All  concur,  except  Folger,  Ch.  J.,  absent,  and  Rapallo,  J., 
not  voting. 

Judgment  affirmed. 


Vbeina  S.  M.   Chapman,   Appellant,  v.  Phcenix  National 
Bank  of  thb  City  of  New  York, 

Proceedings  under  the  confiscation  acts  of  Congress  of  1861  and  1862  were 
not  simply  in  rem,  but  the  right  to  condemn  property  under  them  de- 
pended upon  the  delictum  of  the  owner,  whom  it  was  necessary  to  bring 
into  court  in  some  manner  so  that  he  could  have  a  hearing. 

Plaintiff  was  the  owner  of  eighty-four  shares  of  defendant's  stock,  the 
certificate  whereof  was  issued  to  her  in  1859,  in  her  then  maiden  name, 
"  Miss  Verina  S.  Moore/'  which  certificate  she  still  holds.  She  then  re- 
sided in  Newberne,  N.  C.  Bhe  received  the  dividends  on  said  stock  up 
to  January  1, 1861,  when  she  married  Mr.  Chapman.  Up  to  December, 
1865,  she  resided  with  her  husband  in  Ashville,  K.  C,  and  in  Talladega 
county^  Ala.,  taking  no  part  in  the  rebellion.  In  February,  1864, 
the    U.  S.  marshal,  under  directions   of   the  U.  S.  district  attorney, 


438  OhapmaK  v.  Phcenix  Nat'l  B'k  of  City  of  N.  Y.  [May, 


Statement  of  case. 


addressed  a  letter  to  defendant  notifying  it  that  he  seised  eighty-four 
shares  of  its*  stock  and  the  diyidends  thereon  belonging  to  "  Ver.  S. 
MoorOp  now  or  late  of  Newberne,  N.  C."  A  libel  of  informa- 
tion was  then  filed  in  the  U.  S.  District  Ooart  describing  the  stock  as  in 
said  letter,  withoat  giving  the  number  of  the  certificate,  and  alleging 
that  the  property  so  seized  belonged  to  "  Ver.  S.  Moore,  a  rebel/'  without 
stating  any  residence,  who,  it  was  alleged,  since  the  passage  of  the  con- 
fiscation act  of  1862,  had  acted  as  an  otficer  of  the  rebel  army,  as  a  mem- 
ber of  the  congress  and  as  a  judge,'  commissioner  and  agent  of  the  Con- 
federate States.  The  information  was  not  verified.  Such  proceedings 
were  had  thereon  that  a  judgment  was  entered  by  default,  condemning 
the  property  which  was  described  as  belonging  to  '*  Ver.  S.  Moore,"  di- 
recting the  bank  to  cancel  the  certificate  issued  to  that  person,  the  num- 
ber of  plaintiff's  certificate  being  then  for  the  first  time  given :  to  issue 
a  new  certificate  and  to  pay  the  dividends  to  this  clerk  of  the  court,  and 
directing  the  issuing  of  a  writ  of  f>enditumi  exponas.  Defendant  obeyed 
the  directions  in  the  decree.  Plaintiff  had  no  notice  of  the  pendency  of 
these  proceedings.  In  an  action  to  recover  dividends,  held^  that  plaint- 
iff's title  to  the  stock  was  not  affected  by  the  confiscation  proceedings; 
and  that  they  constituted  no  defense. 

Plaintiff  presented  a  petition  in  the  IT.  S.  District  Ck>urt  praying  that  the 
decree  of  confiscation  and  all  proceedings  under  it  be  set  aside  and  va- 
cated ;  this  was  denied.  Held,  that  this  did  not  validate  the  decree  or 
prevent  her  from  asserting  her  claim. 

Chapman  v.  Phcsnix  Nat.  Bk.  (13  J.  &  S.  840),  reversed. 

(Argued  May  12, 1881 ;  decided  May  81,  1881 .) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  November  4,  1 878,  which  aflSnned  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury.     (Keported  below,  12  J.  &  S.  340.) 

The  nature  of  tlie  action  and  the  material  facts  are  stated  in 
the  opinion. 

Cepha%  Bratnerd  for  appellant.  By  the  law  of  nations,  the 
only  lawful  judicial  proceeding  for  the  Confiscation  of  the 
property  of  enemies  was,  upon  its  capture  upon  the  high  seas. 
(U.  S.  V.  Stephenwn,  3  Ben.  119;  U.S.  Y.llbQ  Sha/rea  of 
Cap.  Stock,  5  Blatchf.  231 ;  C(mrad  v.  Waptes,  96  U.  S.  284.) 
Congress  had  power  to  enact  laws  for  such  a  purpose.  (Miller 
V.  V.  S,  11  Wall.  268.)  The  title  of  the  United  States  is 
transferred  to  it  by  the  act  of  the  offender.     ( U.  S.  v.  Steven- 
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aoThj  3  Ben.  119;  U.S.  v.  Bark  Reindeer,  2  Cliff.  57;  U.  S. 
V.  56  Ba/rreU  of  Whisky ,  1  Abb.  C.  C.  93 ;  U.  S.  v.  Grwady, 
3  Oranch,  338  ;  Henderaon^s  DistiUed  Sjdrits^  14  Wall.  57.) 
The  manual  seizure  of  the  property  was  necessary  for  the 
retaining  of  it  in  the  custody  of  the  court,  and  the  ab- 
sence of  such  seizure,  as  one  of  the  preliminary  pro- 
ceedings for  such  condemnation  and  sale,  would  be  fatal.  {Mil- 
ler V.  U.  S.J  11  Wall.  268.)  This  seizure,  though  not  a  part 
of  the  'ecord,  must  be  proved  as  an  essential  element  of  juris- 
diction. {Pike  V.  Waasellj  94  U.  S.  711.)  In  such  a  pro- 
ceeding every  thing  must  be  correctly  done,  otherwise  the  en- 
tire proceeding  is  fruitless.  {Windsor  v.  MoVeigh,  93  U. 
S.  274.)  Congress  conferred  simply  the  power  of  condemn- 
ing the  property,  which  had  become  forfeited  for  the  offenses 
mentioned  in  the  acts.  (  U.  S.  v.  1756  Shares  of  Capital  Stock, 
5  Blatchf .  231 ;  Conrad  v.  Waples,  96  U.  S.  279.)  Want  of 
jurisdiction,  either  of  the  subject-matter,  or  of  the  person  of 
either  party,  rendered  the  judgment  a  mere  nullity,  and  proof 
on  the  subject  of  jurisdiction  was  admissible.  {Buoh^jman  v. 
Ev^keVy  1  Camp.  67 ;  Story  on  Conflicts,  §  549,  notes  [7th 
ed.]  ;  Gray  v.  La/rremore,  2  Abb.  C.  C.  542 ;  Freeman  on  Judg- 
ments, §  117;  Campbell  v.  McCahan,  41  111.  45;-  McNamara 
on-  KuHities,  77  [Law  Lib.,  vol.  87,  p.  77] ;  Mayor,  etc.,  v. 
Porter,  18  Md.  285 ;  *  Wimdsor  v.  Mc  Veigh,  93  U.  S.  274 ; 
Bloom  V.  Burdict,  1  Hill,  130 ;  Ferguson  v.  Crawford,  70 
N.  Y.  253.)  The  actual  presence  of  the  property  within 
the  limits  of  the  court's  process  is  not  conclusive  upon  the 
subject  of  jurisdiction.  (Freeman  on  Judgments,  509, 
511,  §§  611,  612;  Rose  v.  Himdy,  4  Cranch,  241,  268, 
269 ;  Bucha/nan  v.  Rucker,  1  Camp.  67 ;  BossweU  v.  Dicker- 
son,  4  McLean,  262 ;  The  Acorn,  2  Abb.  C.  C.  445 ;  AUen 
v.  U.  S.,  Taney's  Decisions,  112.)  A  party  is  not  boimd  to 
appeal  from  a  void  judgment,  and,  whether  appealable  or  not, 
a  judgment  can  always  be  attacked  for  want  of  jurisdiction. 
(Freeman  on  Judgments,  §  117;  Mayor  v.  Porter,  18  Md. 
285 ;  Williamson  y.  Berry,  8  How.  [U.  S.]  543 ;  AUy.-Gen. 
V.  Hotham,  Turner  &  Kussell,  219.)    The  proceedings  were 
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void  becanise  there  was  no  evidence  to  sustain  them.  {Roderigas 
V.  East  Hiver  Sm.  Inst,,  63  N.  Y.  460,  463,  472 ;  76  id.  319, 
321.)  The  plaintiff  could  not  be  barred  without  her  day  in 
court.  {Dean  v.  Nelaouy  10  Wall.  172 ;  Laeers  v.  Rochereau, 
17  id.  437.)  Even  if  the  court  had  jurisdiction,  and  had  at- 
tempted to  assert  it,  the  notices  given  before  the  filing  of  the 
libel  are  not  such  a  seizure  as  could  be  construed  into  a  manu- 
caption of  the  property  by  the  marshal.  {PelhaTn  v.  Rose,  9 
WaU.107;  J/iiZ<?rv.  U.S.,  11  id.  325;  EdlhrookY.  N.J.  Zinc 
Co.,  57  N.  Y.  616.)  The  issue  of  the  certificate  of  stock  to 
Blossom  was  ineffectual  to  deprive  the  plaintiff  of  her  stock,  or 
affect  it  in  any  way.  {Mechanics^  Bh.  v.  N.^Y*  cfe  H.  R.  R. 
Co.,  13  N.  Y.  617.)  It  being  the  recognized  law  in  this  State 
that  stock  cannot  be*  transferred  in  the  manner  dalmed  by  de- 
fendant if  there  be  any  conflict  between  the  State  and  Federal 
courts  on  the  subject,  those  of  the  State  must  control.  (Poole 
Y.  Kermit,  37  K.  Y.  Supr.  115  ;  Toion  of  Venice  v.  Breed,  1 
id.  131.)  The  decree,  even  if  jurisdiction  were  established, 
would  be  void  for  fraud  or  mistake.  {Kerr  v.  Kerr,  41  N.  Y. 
272;  The  Acorn,  2  Abb.  C.  C.  445.)  A  void  judgment  will 
not  justify  its  recognition  of  a  trespassed  or  a  stranger  as  the 
owner  of  the  plaintifiPs  stock.  {HoUingsworth  v.  Bagley, 
35  Tex.  345;  Freeman  on  Judgments,  §  117.)  The  de- 
cision of  a  motion  is  never  regarded  as  rea  (zdjicdicata,  except 
simply  as  against  making  the  same  motion  again  upon  the 
same  facts,  and  even  then  it  is  discretionary  with  the  court 
whether  to  entertain  it  or  not,  but  for  any  other  purpose  it  has 
no  binding  force  or  effect  whatever.  {Van  Rensselaer  v. 
Sheriff  of  AXbam],  1  Cow.  501 ;  Dulfers  v.  Frosch,  5  Hill, 
493  ;  Bamks  v.  Am.  Tract  Soc.,  4  Sandf.  Ch.  438  ;  Snyder  v. 
WhiU,  6  How.  321 ;  Mack  v.  Paiohin,  29  id.  29 ;  Hack^  v. 
ConneU,  2  Edw.  75  ;  Arden  v.  Patterson,  5  Johns.  Ch.  45,  52.) 
Even  if  a  judgment,  it  is  not  res  a^udicata  unless  the  merits 
are  inquired  into.  {Coit  v.  Bea/rd,  33  Barb.  357  ;  Dexter  v. 
Clark,  35  id.  271 ;  Pe<ypU  v.  Vilas,  36  N.  Y.  459.)  A  mo- 
tion to  open  a  default  is  discretionary  and  the  order  not  ap- 
pealable.   {Fort  V.  Bird,  1  N.  Y.  43 ;  Packard  v.  Wood,  17 


1881.]  Chapman  v.  Phobnix  Na^l  B'k  of  City  of  N.  Y.  441 


Statement  of  case* 


Abb.  319,  note.)  No  right  to  forfeit  enemies'  property  taken 
on  }and,  and  within  our  territory,  is  recognized  as  existing  un- 
der this  government,  except  there  be  an  act  of  Congress  au- 
thorizing such  forfeiture ;  such  right  is  then  limited,  by  the 
express  term,  of  the  law  which  creates  it.  {Bronm  v.  U.  S.,  8 
Cranch,  110 ;  3  Con.  56.)  If  Congress  had  not  passed  the  two 
confiscation  acts,  the  property  of  all  citizens  of  the  rebel  States 
Would  have  been  just  as  safe  in  the  loyal  States,  from  the  be- 
ginning to  the  end  of  the  rebellion,  as  if  that  rebellion  had 
never  occurred.  {The  Providence^  Pratt  on  Contraband,  76, 
83,  85 ;  The  Diekinson,  Hay  &  Marriott,  1,  45,  46.)  The 
statutes  of  1861  and  1862  guaranteed  entire  immunity,  so  far 
as  the  confiscation  of  property  within  the  Union  lines  was  con- 
cerned, to  every  resident  of  the  rebel  States  who  refrained  from 
the  prohibited  use  of  his.  property,  and  from  the  prohibited 
acts.  {CorbeU  v.  JH'uU,  10  Wall.  464,  479 ;  Tyler  v.  Defreee, 
11  id.  331 ;  Day  v.  Mieou^  18  id.  156, 161 ;  Conrad  v.  Waples, 
96  U.  S.  279;  Windsor  v.  McVeigh,  id.  274.)  The 
confiscation  proceedings  must  have  been  in  prize.  (Bene- 
dict's Admiralty,'  §  306;  Betts'  Pr.  5,  8,  16,  71; 
The  Anna,  Blatch.  Prize  Cas.  337,  339;  Le  Theodore, 
Edwards,  258;  The  Oertrwyde,  2  Ch.  Rob.  211,  220; 
The  Dickinaou,  Hay  &  Harriot,  1 ;  The  Bebecca,  id.  197 ; 
Braumy.  U.  S.,  8  Cranch,  110 ;  Twiss'  Law  of  Nat,  Part  2,  p. 
137 ;  Lmdo  v.  Bodney,  2  Doug.  618,  615.)  Conformity  to 
the  established  rules  is  essential  to  the  validity  of  a  sentence 
of  condenmation  in  prize.  (2  Phillimore's  Int.  Law  [2d  ed.], 
715,  716  ;  Windsor  v.  Mc  Veigh,  93  U.  S.  274 ;  Ship  Alliance^ 
Blatch.  Prize  Cas.  646;  The  Betsey,  Wheaton's  Life  of  Pink- 
ney,  209.)  There  was  not  such  a  substantial  conformity  in  the 
case  at  bar  to  the  established  rules.  {HoDbrook  v.  N,  J.  Zinc 
Co.,  57  K  Y.  616 ;  Mechamici  Bk.  v.  N.  E.  B.  B.,  13  id. 
617;  Bdrdy  v.  Moore,  Fed.  Rep.  843  ;  Conrad  v.  Waples,  96 
U.  S.  279.)  There  must  be  an  actual  seizure  of  the  property  ; 
it  must  in  fact  be  within  the  custody  and  control  of  the  court. 
(Upton  on  Prizes  [2d  ed.],  201-202,  §§  5,  6  of  Confiscation  Act 
of  1861,  and  §  7  of  Act  of  1862  ;  Pdham  v.  Way,  15  WaU. 
SicKELS —Vol.  XL.       66 
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196  ;   U.  8.  V.  1,756  Shares,  5  Blatchf.  231,  237 ;  Pdham  y. 
Hose^d  Wall.  103.) 

J^lamen  B,  CwnMer  for  respondent.  The  seizure,  and  the 
confiscation  and  condemnation,  by  the  United  States  District 
Court,  of  the  stock  and  of  the  accrued  dividends  thereon,  men- 
tioned in  the  proceedings  and  the  decree  set  forth,  are  a  defense 
to  this  action.  The  District  Court  had  jurisdicticoi  to  make 
the  decree  of  condemnation.  ( TI,  S.  v.  Arredondo,  6  Peters, 
709 ;  Daniels  v.  Teamey,  23  Alb.  L.  J.  68 ;  Vol.  12  of  Stat- 
utes at  Large,  319,  589 ;  Hunt  v.  Ernit,  72  N.  f .  229 ;  The 
Confiscation  Cases^  20  Wall.  92,  108 ;  Ruckman  v.  CoweU,  1 
N.  Y.  505,  507;  McCormiok  v.  Sullmmt,  10  Wheat.  192; 
MiUer  v.  U.  8.,  11  Wall.  269,  331.)  Jurisdiction  was  not  lost 
by  reason  of  the  absence  of  the  party  charged  with  the  offense. 
(1  Greenl.  on  Ev.,  §§  525,  543  [Redf.  ed.]  ;  MiOer  v.  U.  8., 
11  Wall.  269,  331 ;  ConfisoaMon  Cases,  SlideWs  Land,  20  id, 
93, 114, 115.)  It  cannot  be  argued  that  because  of  the  inno- 
cence of  the  party  charged  with  the  treasonable  offense,  the 
United  States  District  Court  had  no  jurisdiction.  {Roderi- 
gas  V.  E.  R.  8am.  Inst.,  63  K  Y.  260 ;  Hunt  v.  Hunt, 
72  id.  230 ;  U.  8.  v.  Arredondo,  6  Peters,  709 ;  Erehder  v. 
Ritter,  62  N.  Y.  372 ;  Harvey  v.  Tyler,  2  Wall.  342 ;  Eelsey 
V.  Beers,  16  Abb.  Pr.  228 ;  Voorhees  v.  Bk.  of  U.  8,  10 
Peters,  440  ;  Rules  3  and  5  of  U.  S.,  1864.)  The  decree  of 
condemnation  by  the  United  States  District  Court  was  a  judg- 
ment m  rem,  which  judgment  of  itself  divested  the  plaintiff 
of  her  title  to  the  stock  and  the  dividends  thereon,  and  vested 
the  title  in  the  United  States.  ( U.  8.  v,  Grundy,  3  Cranch, 
337,  350  ;  U.  8.  v.  Bags  of  Coffee,  8  id.  40^1^  OeUO^  v.  Uoyt, 
3  Wheat.  246,  312,  313 ;  WiUiams  v.  Armroyd,  7  Cranch, 
423  ;  Burbamk  v.  Conrad,  96  U.  8.  293,  299.)  Decrees  of  a 
court  of  competent  jurisdiction  on  the  point  in  issue  before  it 
can  only  be  reviewed  by  appeal,  except  in  cases  of  fraud,  and 
while  unreversed  are  conclusive  upon  all  other  courts.  {Bige- 
low  V.  Wi/nsor,  1  Gray,  299 ;  Burhans  v.  Van  Zandt,  7  N. 
Y.  623 ;  Cooke  v.  Halsey,  16  Peters,  71 ;  8tilwell  v.  Carpen- 
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^,  59  N.  Y.  414 ;  Smith  v.  NeUon,  62  id.  286 ;  1  Abb.  Nat. 
Dig.  120,  §  139,  notes  h  and  c;  In  re  Tobias  Wathims,  3  Pe- 
ters, 207.)  Judgment  by  default  is  a  bar  where  no  proof  is 
offered.  {Ogalrwry  v.  La  Farge^  2  N.  Y.  113 ;  Binck  v.  Waod^ 
43  Barb.  315.)  Judgment  of  a  court  of  the  United  States,  the 
subject-matter  of  which  is  within  its  jurisdiction,  cannot  be  im- 
peached by  a  State  court.  {Kdeey  v.  Beers^  16  Abb.  Pr.  228 ; 
Kemp^a  Lessee  v.  Kennedy ^  5  Oranch,  185 ;  Exparte  Tobias 
WatkinSj  3  Pet.  193 ;  Chumung  Canal  Bk,  v.  Jiuisan^  8  N.  Y. 
254;  JSUiot  v.  Pisrsd  dal.^l  Pet.  328,  340;  Buchman  v.  Pow- 
«B,  1  N.  Y.  507 ;  7  Watson  on  Sheriffs,  58,  54,  55,  Law  Library ; 
3  Harrison's  Dig.  63,  73-15;  2  Oranch,  168;  6  id.  267;  10 
Peters,  449 ;  3  Ohio,  306 ;  2  Mete.  408 ;  3  id.  460 ;  6  How. 
[U.  S.]  31.)  This  is  true  as  well  in  the  case  of  a  judgment 
in  rem.  {Odston  v.  Hoyt^  3  Wheat.  246  ;  Williams  v.  Armroydy 
7  Oranch,  423  ;  Uvd^i  v.  Gnestierj  6  id.  281 ;  1  Greenleaf  on 
Evidence,  §§525,  543  [Redf.  ed.J.)  The  jud^nentof  the  United 
States  District  Court  was  properly  pleaded  in  this  action.  (Oode 
Procedure,  §  161;  4  Abb.  Dig.,  title  Pleading  under  Oode,  1586; 
Bement  v.  Wisnerj  1  Oode  R.  [N.  S.]  143  ;  Langdonv.  Astor^ 
3  Duer,  477.)  The  plaintiff's  proceedings  in  the  United  States 
District  Court,  seeking  to  have 'the  decree  of  condemnation 
and  confiscation  set  aside,  and  the  order  of  the  court  thereon 
constitute  a  res  a^judicata  in  the  matters  of  this  suit.  (Code 
of  Procedure,  §  161  ;  Livingstones  Petition,  34  N.  Y.  570,  575, 
581 ;  S.  <7.,  32  How.  Pr.  20  ;  Btoight  v.  /».  John,  25  N.  Y. 
203 ;  Cochran  v.  Van  Surlay,  20  Wend.  365.)  A  party  can 
only  be  heard  in  the  regular  way,  he  can  be  heard  on  writ  of 
error,  although  this  decree  was  in  default  m  rem.  {Miller  v. 
United  States,  11  Wall .  269  ;  Young  v.  United  States,  97  U. 
8.  261 ;  United  States  v.  Arredondo,  6  Peters,  709 ;  Mo  Veigh 
V.  TheUnited  States,  11  Wall.  259.)  The  defendant  has  shown 
jurisdiction  in  the  District  Court  so  far  as  is  necessary.  (Buck- 
man  V.  Cowetl,  1  N.  Y.  505,  507 ;  Miller  v.  United  States,  11 
Wall.  299,  300 ;  Kempe's  Lessee  v.  Kermedy,  5  Oranch,  185  ;  Ec 
parte  Tobias  Watkins,  3  Pet.  193 ;  Chemimg  Canal  Bank  v 
Judson,  8  N.  Y.  254 ;  Miott  v.  Peirsol  et  al.,  1  Pet.  328,  340 ; 
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Watson  on  SheriflEs,  53,  54,  55,  Law  Library;  3  Harrison's 
Dig.  63,  73-5 ;  Ruckman  v.  CaweU^  1  Oomst.  505 ;  Woodcock 
V.  BermeUy  1  Cow.  711 ;  Shcm  v.  DamSy  55  Barb.  389 ;  Union 
Ins.  Co.  V.  U.  S.y  6  Wall.  759 ;  U.  S.  v.  Armstrong  Foundry ^ 
id.  756.)  There  can  be  no  doubt  that  the  proceedings  in  the 
United  States  District  Court  were  in  rem^  and  not  in  per- 
sonam.  {Miller  v.  U.  &,  11  Wall.  303 ;  Bank  o/theF.S.  v. 
JHoss  et  ai.y  6  How.  [U.  8.]  31 ;  Blvoen  v.  Hudson  B.  B.  B. 
Co.y  35  Barb.  188 ;  Vcm  Winkle  v.  U.  S.  Mail  /».  Ci?.,  37  Barb. 
122;  Bates  v.  Stanton^  1  Duer,  79,  87;  Beach  v.  Berdell,  2 
id.  327;  Scrcmton  v.  The  F.  <&  M.  Bk.  qf  R.,  24  N.  Y.  426; 
Bama/rd  v.  Kcihe^  3  Daly,  35;  Burton  v.  WiUcinsony  18 
Vt.  186;  Rogers  v.  Wier,  34  K  Y.  463;  Roderigas  v.  The 
E.  R.  Sav.  Insty  63  id.  460 ;  1  Pars,  on  Cont.  675,  677 ;  Gel- 
Stan  V.  Hoyty  3  Wheat.  246 ;  WiUia/ms  v.  ^  rmroydy  7  Cranch, 
423 ;  Hudson  v.  Ouestiery  6  id. ;  Mc  Veigh  v.  U.  S.^  11  Wall 
259 ;  U.  S.  V.  Shares  of  Capital  Stock,  5  Blatchf .  231 ;  Cooke 
V.  Halsey,  16  Pet.  71;  1  Abb.  Nat.  Dig.  122,  §  139;  1 
Gieenl.  on  Evi.  523;  Smith's  Leading  Cases;  Duchess  qf 
Kingston's  Case^  20  Howell's  State  Trials,  538 ;  Voorhees  v.  Bk. 
of  U.  S.y  10  Pet.  440 ;  The  Protector,  12  Wall.  700.) 

Eabl,  J.  Tliis  action  was  commenced  in  March,  1870,  to  re- 
cover the  amount  of  certain  dividends  declared  between  Jan- 
uary 1,  1861,  and  February  1,  1870,  by  the  defendant  and  its 
predecessor,  upon  eighty-four  shares  of  stock  claimed  to  belong 
to  the  plaintiff.  The  defense  was  that,  in  1864,  by  proceedings 
then  taken  in  the  United  States  District  Court,  for  the  southern 
district  of  this  State,  the  stock  and  the  dividends  declared  be- 
fore that  time  were  confiscated  under  two  acts  of  Congress; 
the  one  approved  August  6, 1861,  and  the  other  approved  July 
17, 1862. 

The  facts,  so  far  as  material  to  a  proper  understanding  of  the 
case,  are  as  follows : 

The  plaintifiPs  maiden  name  was  Yerina  S.  Moore.  She  is 
a  native  of  Lreland,  and  commenced  teaching  school  in  New- 
beme,  North  Carolina,  in  1845,  and,  with  her  earnings  as  a 
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school-teacher,  in  1854,  she  purchased  one  hundred  and  fifty 
shares  of  the  capital  stock  of  the  Phoenix  Bank.  She  held  such 
shares,  receiving  semi-annual  dividends  thereon,  until  about  the 
1st  day  of  January,  1859,  when  she  sold  all  of  the  shares  but 
eJighty-f our.  She  then  took  a  new  certificate  for  the  eighty-four 
shares,  in  her  name,  as  "  Miss  Verina  S.  Moore,"  which  has 
ever  since  been  in  her  possesion.  Thereafter  she  received 
semi-annual  dividends  upon  the  eighty-four  shares  of  stock  until 
January  1,  1861.  In  that  month  she  was  married  to  Eev.  Dr. 
Chapman,  a  Presbyterian  minister ;  and  from  the  time  of  her 
marriage  to  December,  1865,  she  resided  with  her  husband  in 
Asheville,  North  Carolina,  and  in  Talladega  county,  Alabama, 
discharging  the  duties  pertaining  to  her  station  as  the  wife  of 
a  minister  and  a  planter,  and  taking  no  part  in,  and  giving  no 
aid  or  comfort  to,  the  rebellion  except,  in  the  language  of  her 
evidence,  that,  "  in  common  with  all  the  better  class  of  my  sex 
in  our  southern  homes,  I  sympathized  thoroughly  with  our  own 
section  of  country,  and  endeavored  throughout  those  four  calam- 
itous years  to  alleviate  suffering  among  our  soldiers,  and  others 
of  the  needy,  wherever  and  whenever  I  met  with  them." 

On  the  23d  day  of  February,  1864,  the  United  States  dis^ 
trict  attorney  addressed  a  letter  to  the  United  States  marshal 
instructing  him  to  seize  eighty-four  shares  of  the  stock  of  the 
Phoenix  Bank,  together  with  the  dividends  due  and  unpaid 
thereon,  belonging  to  Ver.  S.  Moore  describing  such  person  as 
"  now  or  late  of  Newbeme,  North  Carolina."  In  pursuance 
of  this  instruction,  on  the  next  day,  the  marshal  addressed  a 
letter  to  the  "president,  cashier  and  directors  "  of  the  bank  in 
which  he  declared  that  he  seized  the  eighty*  four  shares  and 
the  dividends  thereon  belonging  to  one  "  Ver.  S.  Moore  now 
or  late  of  Newbeme,  North  Carolina." 

On  the  10th  day  of  March,  1864,  the  United  States  district 
attorney  filed  a  libel  of  information  in  th6  United  States  Dis- 
trict Court  on  behalf  of  the  United  States,  and  the  informer, 
Charles  P.  Allen,  against  "  eighty-four  shares  of  said  capital 
stock  of  said  Phoenix  Bank,  together  with  $336.20,  dividends 
due  and  unpaid  thereon,  belonging  to  Ver.  S.  Moore."    It  is  al- 
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leged  in  the  information  that  the  property  so  seized  belonged 
to  Ver.  S.  Moore,  a  rebel,  and  that  it  had  been  bonght  and 
taken  and  was  held  and  used  for  the  pnrpose  of  aiding,  abet- 
ting and  promoting  insurrection  and  rebellion,  contrary  to  the 
provisions  of  the  act  of  Congress  of  1861,  above  referred  to. 
It  is  further  therein  alleged,  that  since  the  passage  of  the  act 
of  Congress  approved  July  17, 1862,  Ver.  8.  Moore,  the  alleged 
owner  of  the  property,  had  acted  as  an  officer  of  the  rebel 
army  and  navy,  as  a  member  of  the  Congress  and  as  a  judge, 
commissioner. and  agent  of  the  Confederate  States,  and  as  a 
member  of  a  convention  and  judge  of  some  one  of  the  Con- 
federate States.  The  information  contained  other  allegations 
pertinent  and  material  under  the  acts  of  Congress  referred  to, 
and  prayed  judgment  that  the  property  might  be  confiscated  to 
tlie  United  States,  and  that  the  bank  and  its  officers  be  required, 
upon  the  presentation  of  a  copy  of  the  judgment,  to  pay  the 
sum  of  $336.20 ;  the  unpaid  dividends,  to  the  clerk  of  the 
court,  and  that  the  certificate  of  the  stock  be  canceled  on  the 
books  of  the  bank  and  that  a  new  certificate  be  issued  by  the 
bank  to  the  clerk.  It  contained  a  final  prayer  for  the  usual 
process  and  monition  against  the  property,  and  that  all  persons 
interested  therein  might  be  cited  to  answer  the  premises. 

The  information  did  not  give  the  number  of  the  certificate 
of  stock,  or  describe  it  in  any  way,  and  it  did  not  allege  where 
Ver.  S.  Moore  resided  or  give  any  description  of  such  person 
except  as  above  substantially  stated. 

In  pursuance  of  the  prayer  of  the  information,  on  the  same 
day,  the  court  issued  a  monition  to  the  marshal  directing  him 
to  seize  the  above-described  property  of  Ver.  8.  Moore^  and 
detain  the  same  in  his  custody  until  the  further  order  of  the 
court,  and  to  give  due  notice  to  all  persons  claiming  the  same 
or  knowing  or  having  any  thing  to  say  why  the  same  should 
not  be  condemned  and  sold,  pursuant  to  the  prayer  of  the  in- 
formation, that  they  be  and  appear  before  the  court  on  the  29th 
day  of  March,  then  instant,  then  and  there  to  interpose  a  claim 
for  the  same  and  to  make  their  allegations  in  that  behalf. 

On  the  29th  of  March  the  marshal  made  return  to  the 
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monition  that  he  had  attached  the  property  therein  described 
and  had  given  due  notice  to  all  persons  claiming  the  same^  that 
the  court  would  on  the  29th  day  of  March  proceed  to  the  trial 
and  condemnation  thereof,  should  no  claim  be  interposed  for 
the  same. 

No  one  appearing  to  be  heard  in  reference  to  the  property, 
on  the  next  day,  March  30,  a  judgment  was  entered  by  default, 
condemning  the  property  described  as  belonging  to  Ver.  S. 
Moore,  as  forfeited  to  the  United  States,  directing  the  bank  to 
cancel  the  certiiicate  issued  to  Yer.  S.  Moore,  which  was  then 
outstanding  and  the  number  of  which  was  here,  for  the  first 
time,  given,  ^nd  to  issue  a  new  certificate  to  the  clerk  of  the 
court  and  also  to  pay  the  dividends  then  due  to  the  clerk,  and 
directing  a  writ  of  venditioni  exponas  to  issue  to  the  marshal 
returnable  April  19th,  and  that  upon  return  thereof  the  clerk 
pay  the  proper  fees  of  the  officers  and  then  distribute  the  balance 
of  the  proceeds  in  equal  parts  to  the  United  States  and  the 
informer. 

On  the  31st  day  of  March  the  new  stock  certificate  was  issued 
by  the  bank  to  the  clerk  and  the  writ  of  venditioni  exponas 
was  issued,  and  it  was  subsequently  executed  by  the  marshal  by 
a  sale  of  the  stock,  and  the  proceeds  were  disposed  of  as  directed. 

During  the  pendency  of  these  proceedings,  the  plaintiff  was 
in  the  State  of  North  Carolina,  wholly  ignorant  of  them,  and 
she  had  no  notice  that  any  proceedings  had  been  taken  against 
her  stock  until  the  following  year. 

It  is  now  claimed  that  the  plaintiff  has,  by  these  proceedings, 
lost  the  title  to  her  stock  and  the  dividends,  and  that  the  judg- 
ment of*  the  United  States  District  Court  confiscating  the 
property  is  absolutely  conclusive  upon  her.  We  are  of  a 
contrary  opinion. 

The  information  was  not  verified  and  no  witness  was  sworn 
to  establish  any  fact  alleged  therein.  It  does  not  appear  what 
the  notice  given  by  the  marshal  was.  It  was  doubtless  such  as  the 
rules  of  the  court  required.  What  they  were  we  do  not  know. 
The  notice  probably  was  simply  a  proclamation  in  open  court, 
or  a  brief  publication  in  some  newspaper.     The  plaintiff  was 
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within  the  Confederate  lines  and  could  not  by  any  possibility 
receive  the  notice,  and  if  she  had  received  it,  she  could  not  have 
crossed  the  lines  to  respond  thereto.  In  twenty  days  after  the 
information  was  filed  her  property  was  condemned,  although 
both  she  and  it  were  innocent  of  any  offense  against  the  laws. 
It  has  thus  turned  out,  if  the  proceedings  are  conclusive  upon 
her,  that  she  has  been  deprived  of  her  property  without  any 
just  cause,  upon  allegations  established  by  no  oath  and  Mrithout 
any  hearing  or  opportunity  to  be  heai'd.  Before  we  can  uphold 
Such  a  proceeding  so  penal  in  its  nature,  bearing  so  faint  a 
resemblance  to  an  orderly,  fair,  just,  judicial  hearing  and 
determination,  we  must  be  satisfied  that  the  laws  have  been 
strictly  complied  with. 

The  act  of  1861  provides  that  if,  during  the  then  pending 
rebellion,  any  person  should  purchase  or  acquire,  sell  or.give 
any  property  with  intent  to  use  or  .employ  the  same,  or  suffer 
the  same  to  be  used  or  employed,  in  aiding,  abetting  or  pro- 
moting insurrection  or  resistance  to  the  laws ;  or  if  any  person 
or  persons  being  the  owner  or  owners  of  any  such  property 
should  knowingly  use  or  employ,  or  consent  to  the  use  or  em- 
ployment of  the  same,  as  aforesaid,  all  such  property  is  declared 
to  be  lawful  subject  of  prize  and  capture  wherever  found,  and 
that  it  should  be  the  duty  of  the  president  of  the  United  States 
to  cause  the  same  to  be  seized,  confiscated  and  condemned.  There 
is  nothing  in  that  act  authorizing  the  condemnation  of  the  prop- 
erty of  rebels  generally,  but  only  of  such  property  as  should 
knowingly  and  intentionally  be  used  or  devoted  by  the  owner 
to  aid,  abet  or  promote  rebellion,  or  to  maintain  the  war  then 
pending  against  the  Government.  In  proceedings  under 
that  act,  therefore,  it  was  not  sufScient  to  show  that  the  prop- 
erty seized  had  been  used  or  was  intended  to  be  used  to  aid 
the  rebellion,  but  it  was  needful  further  to  show  that  the 
owner  or  his  agent  knowingly  and  intentionally  consented  to 
such  use,  and  it  waa  necessary,  therefore,  in  some  way  to  estab- 
lish the  guilt  of  the  owner,  and  hence  such  owner  was  entitled 
to  be  brought  into  court  in  some  mode  that  he  could  have  a 
hearing. 


/ 
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The  act  if  1862  did  not  authorize  the  confiscation  of  the 
property  of  every  person  residing  within  the  rebellious  States, 
but  only  the  property  of  such  persons  as  should  thereafter  be 
guilty  of  the  acts  of  disloyalty  and  treason  mentioned  in  the 
act.  Therefore,  before  the  property  of  any  person  could  be 
condemned  under  that  act,  it  was  needful  to  establish  in  some 
way  his  guilt  of  the  forbidden  acts  and  hence  it  was  necessary 
that  he  should  in  some  way  be  brought  into  court  that  he  could 
be  heard  in  his  defense. 

The  fatal  defect  to  the  proceedings  now  under  consideration 
is  that  the  owner  of  the  property  was  in  no  way  brought  into 
court.  The  proceeding  was  against  one  Ver.  S.  Moorp,  who 
is  alleged  to  be  the  guilty  owner.  Who  was  Ver.  S.  Moore  \ 
If  "  Ver."  is  to  be  held  not  to  be  a  name  but  an  abbreviation 
of  some  name,  of  what  name  ?  Is  it  the  abbreviation  of  the 
name  of  a  man  or  of  a  woman?  It  might  be  the  abbreviation 
of  Verplank,  Vergil,  Verrius,  Verginius  or  of  other  names 
which  could  be  mentioned.  The  inference,  from  all  that  ap- 
pears in  the  information,  is  that  'Ver.  S.  Moore  was  a  man,  as 
the  person  is  described  as  having  committed  disloyal  and  trea- 
sonable acts  by  holding  various  oflSces  which  are  exclusively 
filled  by  men.  Then  again,  at  the  time  this  information  was 
filed,  the  name  of  the  plaintiff  was  not  even  Verina  S.  Moore. 
Her  name  was  then,  and  for  more  than  three  years  had  been, 
Verina  S.  Chapman.  For  several  centuries,  by  the  common 
law  among  all  English  speaking  people,  a  woman,  upon  her 
marriage,  takes  her  husband's  surname.  That  becomes  her 
legal  name,  and  she  ceases  to  be  known  by  her  maiden  name. 
By  that  name  she  must  sue  and  be  sued,  make  and  take  grants 
and  execute  aU  legal  documents.  Her  maiden  surname  is  ab- 
solutely lost,  and  she  ceases  to  be  known  thereby.  Therefore, 
if  some  friend  of  the  plaintiff,  residing  in  the  loyal  States,  had 
seen  or  heard  the  notice  given  by  the  marshal,  and  had  been 
willing  to  befriend  her  by  interference  on  her  behalf,  he  would 
not  have  known  that  she  was  the  person  proceeded  against. 
Still  further,  the  stock  was  not,  in  the  information,  so  described 
as  to  indicate  that  it  was  her  eighty-four  shades.  Neither  the 
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/.  Hindson  (6  T.  E.  234),  it  was  held 
acion  by  an  officer  to  trespass,  for  taking 
the  goous  ot  Aquilo  Cole,  that  he  took  them  under  a  distringas 
against  Richard  Cole  (meaning  Aquilo  Cole),  to  compel  an  ap- 
pearance, with  an  averment  that  Aquilo  Cole  and  Richard  Cole 
were  the  same  person,  could  not  be  supported,  unless  Aquilo 
Cole  appeared  in  that  action  and  did  not  plead  the  misnomer 
in  abatement.  But  in  common-law  actions,  where  a  defendant 
has  been  actually  served  with  process,  and  thus  identified  and 
brought  into  court,  he  must  take  advantage  of  a  misnomer, 
cither  by  motion  or  plea  in  abatement.  But  if  he  has  not  been 
served,  and  has  no  notice  of  the  proceeding  against  him,  and  he 
is  in  no  way  properly  described  in  the  process  or  pleading,  so 
as  to  be  identified,  then  the  proceeding  must  be  an  absolute . 
nullity.  Suppose  a  suit  be  commenced  by  publication  against 
Richard  Roe,  a  non-resident,  the  complaint  describing  him  as 
the  debtor,  and  an  attachment  be  issued  and  levied  upon  the 
property  of  John  Doe,  who  had  no  notice  whatever  of  the  suit ; 
can  it  be  successfully  contended  that  a  judgment  in  such  action 
could  have  any  force  or  validity  whatever  against  John  Doe  ? 
He  is  not  in  such  case  confined  to  such  relief  as  he  can  get  in 
the  action.  He  has  not  been  brought  into  court  in  any  way, 
and  he  may  resist  the  execution  of  the  judgment  as  absolutely 
ineffectual  against  him,  or  his  property. 

It  matters  not  that  the  United  States  district  attorney  in- 
tended to  proceed  against  the  owner  of  the  stock,  and  supposed 
that  Yer.  S.  Moore  was  such  owner.     He  was  bound  to  know 
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vvho  the  owner  was  and  what  such  owner  liad  done  in  violation 
of  the  acts  of  Congress,  and  until  he  did  have  such  knowledge 
he  had  no  right  whatever,  in  law  or  morals,  to  take  the  proceed- 
ing. In  any  view  that  can  be,  taken  of  the  proceeding,  it  would 
seem  to  have  been  a  fraud  upon  the  learned  court  in  which 
it  was  conducted.  If  the  district  attorney  knew  who  the  owner 
of  the  stock  was,  he  should  have  brought  that  knowledge  to 
the  attention  of  the  court ;  if  he  had  done  so  it  is  right  to 
suppose  t^jat  it  would  have  required  some  proof-  of  the  disloyal 
acts  alleged,  before  it  would  have  ordered  a  decree  of  condem- 
nation against  the  property  of  a  woman.  If  he  did  not  know 
who  the  owner  was  he  could  not  have  had  such  knowledge  as 
in  any  degree  to  justify  the  proceeding. 

The  conclusion  we  have  reached  has  ample  justification  in 
authority.  In  Windsor  v.  McVeigh  (93  U.  S.  274),  it  was 
held  that  a  sentence  of  a  court  against  a  party,  without  hearing 
him  or  giving  him  an  opportunity  to  be  heard,  is  not  a  judicial 
determination  of  his  rights,  and  is  not  entitled  to  respect 
in  any  other  tribunal ;  that  the  jurisdiction  acquired  by  the 
seizure  of  property  in  a  proceeding  in  rem  for  its  condemnar 
tion  for  alleged  forfeiture  is  not  to  pass  upon  the  question 
of  foreiture  absolutely,  but  to  pass  upon  the  question  after 
opportunity  has  been  offered  to  its  owner  and  parties  interested 
to  appear  and  be  heard  upon  the  charges  for  which  the  forfeit- 
ure is  claimed,  and  that  to  that  end  some  notification  of  the 
proceedings,  beyond  that  arising  from  the  seizure,  prescribing 
the  time  within  which  the  appearance  must  be  made,  is  es- 
sential. 

In  Day  v.  Micou  (18  Wall.  156),  it  was  held  that  in  con- 
fiscation proceedings,  under  the  act  of  1862,  the  property  and 
estate  of  persons  not  made  parties  to  the  proceedings  remained 
nnaffected  by  the  decree  of  condemnation  and  the  sale  there- 
under. 

In  Con/rod  v.  Waples  (96  XT.  S.  279),  certain  real  estate  was 
seized  and  confiscated,  under  the  same  act,  in  a  proceeding 
against  Charles  M.  Conrad  as  owner,  and  the  decree  of  con- 
demnation was  held  wholly  invali4  against  his  soiij  the  real 
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owner  So  in  i2w?%  v.  The  Phenix  BomJc  of  N.  T.  (83  N.  Y. 
318),  recently  decided  in  this  court,  certain  property  was  confis- 
cated in  a  proceeding  against  the  Bank  of  Georgetown,  as  owner, 
and  it  was  held  that  the  decree  of  condemnation  was  wholly 
invalid  against  the  plaintiff,  Bisley,  who  was  the  owner  at  the 
time  of  the  Qondemnation. 

It  will  be  observed  that  in  all  these  cases  the  identical  prop- 
erty intended  to  be  confiscated  was  seized,  and  the  name  of 
the  supposed  owner  was  in  each  case  inserted  wl  the  in- 
formation, and  yet  the  proceedings  were  held  invalid. 
The  doctrine  of  these  cases  is  that  the  proceeding  under 
these  acts  is  not  merely  m  rem  against  offending  propertyj  so 
as  to  bind  all  persons,  but  that  the  right  to  condemn  property 
under  the  acts  depends  upon  the  ddictimi  of  the  owner,  who 
must  be  brought  into  court,*  that  he  may  have  a  hearing.  * 

In  the  confiscation  proceedings  against  her;  the  plaintiff  did 
not  even  have  the  benefit  of  the  arbitrary  rule,  which  con- 
demns first  and  hears  afterward  —  cagtigatqvSy  avditque. 
In  1869  she  presented  a  petition  to  the  United  States  Dis- 
trict Court,  in  which  her  property  was  condemned,  praying 
that  the  decree  of  condemnation  and  all  proceedings  under  the 
same  might  be  set  aside  and  vacated,  and  she  be  permitted  to 
come  in  and  defend,  but  the  prayer  of  her  petition  was  denied, 
obviously  not  upon  the  merits.  It  does  not  appear,  however, 
upon  what  ground  the  denial  was  based ;  nor  does  it  matter,  as 
it  could  not  render  valid  a  decree  of  condenmation  which  was 
before  wholly  ineffectual.  > 

Our  conclusion  may  operate  harshly  upon  the  defendant.  It 
may  suffer  wrong;  but  we  cannot  shut  our  eyes  to  the  fact 
that  it  was  a  quasi  trustee  of  this  stock  for  the  plaintiff,  and 
that  it  ought,  acting  in  good  faith,  to  have  interposed  in  her 
behalf  in  the  United  States  District  Court.  Instead  of  doing 
so,  it  seems  quite  willingly  to  have  surrendered  her  stock, 
without  any  effort  to  protect  it  against  those  who  were  unlaw- 
fully pursuing  it. 

The  judgment  should  be  reversed  and  new  trial  granted. 

All  concur,  except  Folgeb,  Ch.  J.,  absent. 

Judgment  reversed. 
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Edward  S.  Vail,  Eeceiver,  etc.,  Eespondentj-y.  Eiohaad  Ham-       I^**  ^la 
ILTON  et  al.9  Appellants. 

Under  the  pTOVision  of  the  General  Manufacturing  Act  (Chap.  40,  Laws  of 
1848,  as  amended  by  §  2,  chap.  517,  Laws  of  1864,  and  chap.  481,  Laws 
of  1871),  authorizing  a  manufacturing  corporation  to  mortgage  its  property 
upon  first  obtaining  and  filing  the  written  assent  of  the  owners  of  two- 
thirds  of  its  capital  stock,  where  the  corporation  is  itself  the  owner  of 
a  portion  of  its  stock,  it  cannot  give  assent  for  the  shares  so  owned  by  it 
to  make  up  the  requisite  two-thirds,  nor  can  the  assenting  stockholders 
be  deemed  to  represent  a  proportionate  amount  of  the  stock  owned 
by  the  corporation. 

As  to  whether  the  shares  so  held  by  the  corporation  may  be  deducted  from 
the  whole  number  in  ascertaining  if  the  assent  of  the  requisite  two- 
thirds  has  been  obtaihed,  qtuBre. 

Where  the  corporation  has  transferred  by  assignment,  absolute  on  its  face, 
certificates  of  stook  so  owned  by  it,  as  collateral  security  for  debt,  the 
shares  so  transferred  at  least  cannot  be  deducted. 

It  seems  that  the  assignee  of  such  stock  is  a  stockholder  within  the  meaning 
of  said  provision  and  is  entitled  to  sign  the  assent. 

A  receiver  of  such  a  corporation  may  maintain  an  action  to  set  aside  a 
mortgage  executed  by  it  without  the  requisite  assent  of  stockholders. 

(Argued  May  18, 1881 ,  decided  May  81, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  of  the  first  judicial  department,  entered  upon  an 
order  made  May  6,  1880,  affirming  a  judgment  in  favor  of  the 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term.     (Reported  below,  20  Hun,  365.) 

This  action  was  brought  by  plaintiff,  as  receiver  of  the  Secor 
Manufacturing  Company,  to  set  aside  a  mortgage  upon  its 
property  executed  by  it. 

Said  company  was  organized  under  the  act  authorizing  the 
formation  of  corporations  for  manufacturing  purposes.  (Chap. 
40,  Laws  of  1848.)  Its  capital  stock  consisted  of  five  thousand 
shares,  all  of  which  had  been  duly  issued  and  i^corded  upon  the 
books  of  the  company  prior  to  the  1st  of  January,  1874.  In 
March  of  that  year,  nine  hundred  and  forty  shares  of  this 
stock  had  been  transferred  to  and  were  then  the  property  of 
the  company.     Afterward  and  on  or  before  the  22d  day  of 
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July,  1874,  five  hundred  of  these  shares  were  transferred  by 
the  company  to  F.  A.  Conkling,  for  the  purpose  of  securing 
an  indebtedness  due  by  it  to  him,  and  were  properly  entered 
in  his  name  upon  the  transfer  books  of  the  company.  The 
certificates  were  delivered  to  him  and  recited  that  he  was  the 
proprietor  of  the  five  hundred  shares.  On  the  Ist  day  of  Octo- 
ber, 1874,  the  company  executed  to  the  defendants  herein, 
as  trustees,  a  mortgage  upon  all  its  property,  real  and  per- 
sonal, to  secure  the .  payment  of  its  bonds  to  the  amoimt  of 
$100,000,  to  enable  the  company  to  raise  money  to  meet  its 
obligations,  and  among  other  things,  to  secure  such  of  the 
trustees  "as  have  or  may  make  advances  or  loans,  or  on  in- 
dorsements made,  or  which  they  may  make, 'for  the  company." 
At  the  same  time  a  written  assent  to  this  mortgage  was  signed 
by  stockholders  owning  two  thousand  seven  hundred  and 
sixty-four  shares  of  the  capital  stock  of  the  company,  and  by 
the  said  "  Secor  Sewing  Machine  Company  "  (by  "  E.  Miller, 
Sec,  and  L.  H.  Mace,  Pres."),  claiming  to  be  a  stockholder  to 
the  amount  of  the  nine  hundred  and  forty  shares  aforesaid. 
Conkling  neither  knew  of  nor  assented  to  the  mortgage,  or  that 
assent  was  given  thereto  by  any  one.  The  company  became  in- 
solvent, and  plaintiff,  in  July,  1877,  was  appointed  its  receiver ; 
he  brought  this  action  to  set  aside  the  above  mortgage,  upon 
the  ground  that  the  necessary  assents  thereto  were  not  given. 
The  Special  Term  found  that  the  written  assent  of  stockhold- 
ers owning  two-thirds  of  the  capital  stock  was  not  filed,  or  at 
any  time  given,  to  the  execution  of  the  mortgage,  and  judg- 
ment was  rendered  according  to  the  prayer  of  the  complaint. 

I^.  A.  Paddock  for  appellants.  Were  it  not  for  the  restric- 
tion imposed  by  the  statute,  the  company  in  question  could 
have  mortgaged  its  property  as  freely  as  an  individual  could  have 
done,  and  without  any  assent  whatever.  Whether  or  not  the 
company  can  vote  upon  stock  owned  by  itself  is  of  no  import- 
ance. {O-reenpoint  Sugar  Co.  v.  Whiting  69  N.  T.  328;  He 
parte  Holmes^  5  Cow.  434 ;  Angell  &  Ames  on  Corp.  [lOth 
ed.],  §  159.)    The  rights  of  the  pledgor  cannot  be  lost,  nor  can 
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his  liability  be  escaped,  even  if  the  pledgee  causes  the  stock  to 
be  transferred  to  his  own  name  on  the  books,  so  long  as  the 
fact  appears  that  the  stock  is  held  under  a  pledge.  {Mo- 
M(ih<m  V.  Mdoyy  51  N.  T.  155.)  An  action  to  set  aside  a 
mortgage  upon  the  ground,  only,  that  an  insufficient  number 
of  stockholders  assented,  may  possibly  be  brought  by  a  stock- 
holder, but  not  by  a  creditor  or  a  receiver.  {Oreenpoint  Sugar 
Co.  V.  Whitin,  69  K  Y.  383 ;  Byde  v.  Zy/wfo,  4  Comst.  387 ; 
Curtis  et  al,  y..Leavitt^  15  N.  Y.  44 ;  Hoyal  British  Bank  v. 
Turquand^  6  El.  &  Bl.  248 ;  BisselZ  v.  Michigan  Sovihem 
Ji.  B.  Co.,  22  N.  Y.  269 ;  Kent  v.  Quicksilver  Mining  Co., 
78  id.  159 ;  Taylor  v.  C.  cfe  M.  Bail/way  Co.,  L.  R,  2  Exch. 
390.)  The  company  received  benefits  from  the  mortgage,  and 
is,  therefore,  estopped  from  claiming  that  it  is  invalid.  {Ca/r- 
penter  v.  Black  Bawk  Geld  Mining  Co.,  65  N.  Y.  43 ;  Whit- 
ney Arms  Co.  v.  Barlow,  63  id.  62 ;  Herman  on  Estoppel, 
§§582,592;  Code,  §  275.) 

B.  E.  Dames,  Jr.,  for  respondent.  A  corporation  has  no 
right  to  vote  upon  capital  stock  which  is  in  the  possession  of 
or  owned  by  the  corporation.  (Crreenpoint  Sugar  Co.  v.  Kvngs 
County,  etc.,  7  Hun,  48 ;  69  N.  Y.  328.)  Trustees  who  hold 
in  their  own  name  stock  for  the  benefit  of  the  corporation,  by 
which  it  is  issued,  are  prohibited  from  votmg  upon  it.  (  U.  & 
V.  Columhia  Ins.  Co.,  2  Cranch's  C.  C.  266 ;  Ex  parte  Bolmes, 
6  Cow.  426 ;  Es  parte  Barker,  6  Wend.  509 ;  Ex  parte  Des- 
ddty,  1  id.  9^ ;  City  Bank  of  Columbus  v.  Bruce,  17  N.  Y. 
507;  Am.  By.  Frog  Co.  v.  Eaven,  101  Mass.  398;  Morv- 
seavx  V.  Urquhart,  18  La.  Ann.  482 ;  The  State,  ex  rd.  Page, 
V.  Smith,  48  Vt.  266.)  It  cannot  be  contended  that  this  stock 
was  merged  in  the  general  fund  of  the  corporation.  (The 
State,  ex  rel.  Page^  v.  Smith,  48  Vt.  266 ;  City  Bank  of  Colum- 
bia V.  Bruce,  17  N".  Y.  507.)  Cpnkling  was  the  only  person 
who  could  transfer  this  stock,  he  alone  could  vote  upon  it,  and 
he  alone  could  subject  it  to  any  burden,  either  by  pledge  of 
the  stock  or  by  mortgage  upon  the  property  it  represented, 
{Adderly  v.  Storm,  6  Hill,  624 ;    Worf*al  v.  Johnson,  5  Barb. 
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210 ;  Rooseodt  v.  Brown^  1  Kern.  148  ;  Stcmley  v.  Stamley^  13 
Shep.  191 ;  Matter  of  Empire  City  Bank,  18  N.  Y.  199;  Holr 
Irook  V.  N.  J.  Zinc  Co.,  57  id.  616 ;  Ecpaais  WUoocks,  7  Cow. 
402 ;  Germ.  Nat.  Bank  v.  Case,  Eeporter,  Oct.  8, 1879,  p.  449 ; 
RuUm^am,  v.  Upton,  96  U.  S.  628;  Eoly'oke  Bk.  v.  Upton,  11 
Gush.  [Mass.]  185;  Wheelock  v.  Kost,  77  III.  296;  McNeil  v. 
Tenth  Nat.  Bk.,  46  N.  T.  325 ;  Leitch  v.  Wells,  48  id.  585 ; 
Cutting  v.  Damerel,  GcBeral  Term,  First  Dept.,  January 
Term,  1881 ;  1  R  S.  [Edmunds'  2d-ed.],  661,  %%\  Inre  Di- 
rectors  of  L.  I.  R.  R.  Co.,  19  Wend.  37;  In'i^e  Directors  of 
Mohawk  cfe  H.  R.  R.  Co.,  id.  135 ;  Ee  parte  Wilcocks,  7  Cow. 
402 ;  Matter  of  Barker,  6  Wend.  509  ;  Foster  v.  Taumshend, 
12  Abb.  Pr.  [N.  S.]  469;  2  Abb.  N.  C.  29;  68  N.  Y.  203 ; 
Dornielly  v.  West^  17  Hun,  568 ;  Osgood  v.  Layton,  48  Barb. 
463 ;  affirmed,  37  How.  63 ;  Knauth  v.  BasseU,  34  Barb.  31 ; 
Chautcmqua  Bk.  v.  White,  6  N.  Y.  236 ;  8ame  v.  Risley,  19 
id.  369 ;  Scouton  v.  Bender,  3  How.  185 ;  Eastings  v.  McKva- 
ley,  1  E.  D.  Smith,  273 ;  affirmed  in  Ct.  of  App.,  Selden's 
Notes,  4, 19 ;  Code,  §§  498, 499 ;  CuHiss  v.  LeaviU,  15  N.  Y. 
9,  45,  51;  Porter  v.  Clark,  12  How.  107;  BisseU  v.  M.  S. 
R.  R.  Co.,  22  N.  Y.  302 ;  Atty.-Gen.  v.  Guard.  L.  Ins.  Co., 
79  id.  272.)  The  receiver  is  the  proper  plaintiff  in  this  action. 
(2  R.  S.  462,  463;  Curtis  v.  Zea^itt,  15  N.  Y.  44.) 

Danforth,  J.  The  persons  who  became  "a  body  politic 
and  corporate,"  under  the  name  of  the  "  Secor  Sewing  Ma- 
chine Company,"  were  made  capable  of  buying,  purchasing, 
holding  and  conveying  in  their  corporate  name  any  lands,  goods, 
wares  and  merchandise,  necessary  to  enable  the  company  to 
carry  on  the  operations  named  in  their  certificate  of  incorpora- 
tion. But  while  a  certain  limited  number  of  the  Rtockholders, 
to  be  called  trustees,  were  empowered  in  that  character  to 
manage  this  property  and  the  stock  and  concerns  of  the  com- 
pany, neither  in  a  corporate  capacity,  nor  through  its  trustees, 
was  it  permitted  to  mortgage  the  same  without  first  obtain- 
ing and  filing  "  the  written  assent  of  the  stockholders  owning 
at  least  two-thirds  of  the  capital  stock  of  such  "  company. 
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(Laws  of  1848,  chap.  40,  §§  2,  3 ;  Laws  of  1864,  chap.  517 ; 
Laws  of  1871,  chap.  481.)  It  is  noticeable  that  there  is  thus 
called  into  action,  the  oor][)oration  as  an  artificial  entity,  the 
body  of  the  trustees  as  its  agent,  and  lastly,  the  constituent 
members  of  the  corporation  or  the  several  individuals  com- 
posing it.  To  each  of  these  a  duty  is  assigned,  and  to  make 
valid  the  transaction  now  before  us,  it  is  plain  that  sgjiifithing 
morp.  than  nnrporatft^  ftfition  was  required.  The  corporation 
might  become  a  party  to  the  mortgage,  and  the  trustees  direct  its 

officers  to  execute  it ;  but  thgra  t^naf-  ptilljy  thn  flnnnnt  nf  thft 

jtfickhalder.  The  will  of  the  whole  body,  expressed  T)y  vote  or 
resolution,  cannot  take  its  place.  The  name  of  the  corporation 
is  signed  to  the  assent.  This,  if  it  amounts  to  any  thing,  must 
be  the  result  of  corporate,  not  individual,  action.  It  was  signed 
by  its  officers,  and  their  act  to  bind  even  the  corporation  must 
have  been  official ;  it  can  have  no  force  as  representing  an  in- 
dividuaL  As  to  nine  hundred  and  forty  shares,  therefore,  there 
is  no  other  assent  to  the  mortgage  in  question  than  that  of  the 
corporation.  The  mortgage  itself  must  be  deemed  a  corporate 
act,  and  assent  thereto  by  the  same  body  can  give  it  no  addi- 
tional validity.  As  to  those  shares  assent  has  not  been  given. 
It  follows  also  that  as  the  corporation  cannot  assent  for  the 
stockholders,  neither  can  one  stockholder  for  another ;  nor  can 
one  who  assents  on  the  strength  of  stock  standing  in  his  own 
name  be  deemed  to  represent^  a  proportionate  amount  of  the 
'  stock  owned  by  the  corporation.  It  is  claimed,  however,  by 
the  respondent  that  if  neither  the  corporation  nor  the  general 
stockholders  can  be  deemed  to  represent,  by  their  assents,  the 
nine  hundred  and  forty  shares,  they  shoujd  be  deducted  from 
the  whole  number,  and  then  the  assents  of  the  stockholders 
would  be  enough.  But  liowever  this  may  be  with  the  resi- 
due, the  shares  transferred  to  Conkling  ought  not  to  be  so  treated. 
As  to  them,  Jtt  least,  there  was  no  merger  in  the  general  fund 
of  the  company.  They  were,  in  the  first  instance,  duly  issued 
for  value  received  by  it,  and  might  be  lawfully  repurchased  or 
taken  in  payipent  of  debts  due  or  otherwise  acquired  by  the 
corporation.  In  some  way  it  had  become  the  owner  of  these 
SiCKELd  — Vol.  XL.         68 
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shares,  not  for  the  purpose  of  diminishing  its  capital  stock,  but 
for  enjoyment  as  property.  As  such  they  stood  upon  its  books,  * 
until  in  the  regular  transaction  of  business  the  stock  was  trans- 
ferred to  Conkling.  The  company  had  a  right  to  hold  it  un- 
extinguished, and  a  right  to  reissue  it.  {City  Bank  of  Goiwmr- 
bus  V.  jBnu!e  and  Fox^  17  N.  Y.  507.)  The  facts  adverted  to 
show  that  they  availed  themselves  of  this  right.  It  is  true  the 
shares  were  transferred  to  Conkling  as  collateral  security,  but 
the  certificate  was  absolute  in  its  terms,  and  he  was  described 
therein  as  owner.  He  so  appeared  upon  the  proper  books  of 
the  corporation.  Under  such  a  title  he  had  power  to  render  the 
security  available  by  sale  to  satisfy  the  debt  on  default  of  pay- 
ment, and  until  the  debt  was  satisfied  he  was  the  ooe  interested 
in  protecting  the  property  represented  by  the  shares,  from  di- 
version by  liens  or  preferences  improperly  created.  The  com- 
pany had  a  right  of  redemption,  and  so  had  an  equitable  inter- 
est in  the  stock  ;  but  Upon  the  defendants'  theory  they  could 
without  redemption  overreach  the  legal  title  by  creating  a 
mortgage,  which,  when  enforced,  would  extinguish  it,  and  until 
that  event  deprive  it  of  value.  Conkling  had  a  clear  interest 
in  that  matter.  Except  as  limited  by  statute,  no  stockholder, 
by  any  title,  could  have  more,  or  greater  rights,  or  be  subject  to 
.  other  liabilities.  He  is  relieved  by  statute  from  personal  lia- 
bility as  stockholder.  (Laws  of  1848,  chap.  40,  §  16.)  He  would 
otherwise  be  bound  for  the  debts  of  the  corporation,  for  a  credi-  * 
tor  need  in  general  look  only  for  the  legal  title.  {Adderly  v. 
Storm  <&  Bailey^  6  Hill,  624;  Rosevelt  v.  Browriy  11  N.  T. 
148 ;  In  re  Empire  City  Bank^  18  id.  199.)  For  the  same 
reason  he  had  a  right*to  vote  ;  liis  character  upon  the  books  of 
the  bank  would  be  conclusive  upon  the  inspectors.  {In  re 
Long  Island  R.  R.  Co.^  19  Wend.  37.)  And  whether  section 
17  of  the  act  of  1848  {supra)  could,  under  any  circumstances,  be 
so  construed  as  to  deprive  one  with  such  a  title  from  voting,  it 
is  not  necessary  to  inquire,  for  the  question  does  not  arise ;  but 
it  is  clear  that  except  for  the  permission  given  in  that  section, 
even  a  pledgor  could  not  vote.  It  has  no  application  to  an  as- 
sent required  to  be  given  in  writing  to  a  specific  act  of  the  cor- 
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poration,  and  which,  without  qualitication,  the  statute  requires 
to  be  given  by  a  stockholder.  Such,  we  have  no  doubt,  was 
the  character  of  ConkUng  as  to  the  five  hundred  shares  in  ques- 
tion, at  the  time  of  the  execution  of  the  mortgage.  Including 
these  shares  as  part  of  the  stock  to  be  represented,  the  assent 
required  by  statute  was  not  given  and  the  mortgage  is  of  no 
validity.  It  was,  however,  an  apparent  lien  upon  the  property 
embraced  in  it ;  and  we  concur  with  the  General  Term  in  the 
conclusion  that  the  action  was  well  brought  by  the  receiver  to 
remove  it.     (Laws  of  1858,  chap.  314.) 

The  judgment  appealed  from  should,  therefore,  be  affirmed, 
with  costs. 

All  concur,  except  Folgbr,  Ch.  J.,  absent. 

Judgment  affirmed. 
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Commissioners  of  estimate  and  assessment  appointed  under  the  act  of 
1818  (Chap.  86,  Laws  of  1818),  in  proceedings  for  the  opening  of  a  street 
in  the  city  of  New  York,  have  no  authority  to  pass  upon  the  regularity 
or  validity  of  the  proceedings,  or  the  constitutionality  of  the  act  under 
which  the  proceedings  are  instituted. 

The  confirmation  of  the  report  of  such  commissioners  only  makes  the  re. 
port  final  as  to  matters  properly  submitted  to  and  determined   by  them.  . 

Accordingly  hetd,  that  the  confirmed  report  of  such  commissioners  was 
not  final* as  to,  and  did  not  involve  the  constitutionality  of  the  act  under 
which  the  proceedings  were  instituted  (Chap.  604,  Laws  of  1874) ;  and 
that  this  question  was  not  brought  here  on  appeal  from  the  order  of  con- 
firmation. 

As  to  whether  the  constitutional  q^uestion  was  involved  in  the  order  ap- 
pointing the  commissioners,  qucBre. 

It  seems  that  such  question  may  be  presented  by  motion  to  vacate  and  set 
aside  the  proceedings. 

(Argued  May  31,  1881 ;  decided  June  14,  1881.) 

•   Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  April  8,  1881, 
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which  aflSrmed  an  order  of  Special  Term,  confirming  the  report 
of  commissioners  of  estimate  and  assessment.  (Mem.  of  de- 
cision below,  24:  Hun,  378.) 

The  nature  of  the  proceeding  and  the  facts  are  stated  in  the 
opinion. 

D.  J,  Beam  for  appellant.  An  order  of  the  General  Term, 
affirming  an  order  of  the  Special  Term,  confirming  the  report 
of  commissioners  of  estimate  and  assessment,  in  a  street  open- 
ing proceeding,  is  appealable  to  the  Court  of  Appeals  where 
the  question  raised  is  one  affecting  the  constitutionaUtj  of  the 
act,  under  authority  of  which  the  proceeding  was  instituted. 
(Art.  6,  §  6  of  the  State  Constitution  ;  Code  of  Civil  ProceduBB, 
§§  190, 1324 ;  Matter  of  SaokeU  amd  other  Streets,  74  N.  Y.  95  ; 
In  re  N.  Y.  C.  (&  H.  R,  B.  R.  Co.  v.  Ma/rvm,  11  id.  276 ; 
In  re  C<mal  and  Walker  Streets,  12  id.  406 ;  £ing  v.  The 
Mayor,  etc.y  36  id.  182 ;  Mayor,  etc.,  v.  Erhen,  38  id.  305 ; 
Matter  of  Commissioners  of  Central  Park,  60  id.  498 ;  In  re 
N.  r.  C.  &E.  R.  R.  R.  Co.,  64  id.  60;  i?.  cfe  S.  R.  R.  Co. 
V.  Dams,  43  id.  137  ;  Inre  Broadway  Widenmg,  49  id.  150, 
163 ;  People  ex  ret.  Citizeni  Oas-ligM  Co.  v.  Boa/rd  qf  As- 
sessors, etc.,  39  id.  88,  89.)  The  objection  to  the  constitution- 
ality of  the  act  of  1874  was  properly  raised  upon  the  presen- 
tation for  confirmation,  to  the  Special  Term,  of  the  report  of 
the  commissioners  of  estimate  and  assessment.  {Mo  parte  Liv- 
ingston, 34  N.  Y.  556 ;  Jones  v.  N.  cfe  N.  Y.  S.  Co.,  60  Barb. 
193 ;  CaUaham,  v.  Maycyr,  66  K  Y.  656;  Kamp  v.  Kamp,  69 
id.  212;  Savage  v.  Olmstead,  2  Eedf.  478 ;  Roderigas  v.  East 
Rimer  Sao.  Inst.,  11  J.  &  S.  217;  affirmed  in  19  Alb.  L.  J. 
385 ;  Bumham  v.  Be  Bevoise,  8  How.  Pr.  159 ;  Btuid  v. 
Bingham,  18  Barb.  494;  Stannard  v.  Eytinge,  6  Kobt.  90 ; 
Coffin  V.  Reynolds,  37  N.  Y.  640  ;  McMahon  v.  Rauhr  et  al., 
47  id.  67 ;  Gould  v.  Glass,  19  Barb.  179  ;  People  v.  Brerma/ny 
3  Hun,  666 ;  Ee  parte  Foster,  16  id.  387 ;  Cooley's  Constitu- 
tional Limitations  [2d  ed.],  397.)  Chapter  604  of  the  Laws  of 
1874  is  fli  local  act.    {People  v.  EiUs,  35  N.  Y.  449 ;  People 
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V.  CyBrim^  38  id.  193;  People  y.  BriggSy  50  id.  553;  Matter 
of  Ma/yer,  id.  504.)  The  act  of  1874  (Chap.  604)  is  uncon- 
stitutional,  for  the  reason  that,  being  a  local  act,  the  subject  of 
opening  streets  is  not  expressed  in  the  title,  as  required  by 
section  16,  article  3  of  the  Constitution.  {People  v.  O^Brien, 
38  N.  Y.  194;  People  v.  Com'rs  of  Highways,  53  Barb.  73; 
Peop^  V.  Em,  35  K  Y.  450 ;  T(ywn  of  Fiahkia  v.  FishhiU  dk 
B.  P.  Rd.  Co.,  22  Barb.  634,  641,  642 ;  Dwrkee  v.  JanesviUe, 
26  Wis.  697 ;  People  v.  AUen,  42  N.  Y.  404 ;  People  ex  rel. 
City  of  Rooheater  v.  Brigga,  50  N.  Y.  553 ;  Wemler  v.  Peo- 
ple, 68  id.  636 ;  In  re  Sachett,  Douglass  and  DeOra/vq  Streets, 
74  id.  96 ;  Sun  Mut.  Ins.  Co.  v.  The  Mayor,  8  id.  241 ;  Peo- 
ple ex  rd.  The  Boa/rd  of  Commissioners  of  Washington  Pa/rk 
V.  Banks,  67  id.  668  ;  Nuendorffw.  Dwryea  et  al.^  69.id.  558 ; 
In  re  Volkening,  52  id.  660.) 

Jarries  A.  Deervng  for  Zugner  and  others,  respondents. 
The  appeal  should  be  dismissed.  The  order  of  the  General 
Term  is  not  appealable  to  this  court.  (Chap.  86,  Laws  of 
1813;  chap.  697,  Laws  of  1867;  chap.  604,  Laws  of  1874; 
Matter  of  Comffnissioners,  60  N.  Y.  493 ;  Matter  of  Comal  amd 
Walker  Streets,  2  Kern.  406 ;  King  v.  The  Mayor,  36  N.  Y. 
182 ;  Matter  of  Kingslridge  Road,  4  Hun,  599 ;  affirmed, 
Ct.  of  App.,  Sept.,  1875 ;  N.  Y.  C.  R.  R.  v.  Marvin,  1  Kern. 
276  ;  Peo^  ex  rel.  Zunney  v.  Campbell,  72  N.  Y.  496.)  The 
order  appointing  the  commissioners  of  estimate  and  assessment, 
made  upon  the  application  of  the  city,  is  an  adjudication  con- 
clusive in  this  proceeding  upon  the  city,  the  applicant,  that  the 
Central  park  commissioners,  for  and  in  behalf  of  the  mayor,  had 
authority  to  take  the  lands  in  question.  {Matter  of  Comers  of 
Central  Pa/rk,  60  N.  Y.  494 ;  •  Patohin  v.  Mayor,  13  Wend. 
164;  R.  (&  S.  R.  R.  Co.  v.  Dams,  43  K  Y.  137;  Porter  v. 
Purdy,  29  id. -106 ;  Embury  v.  Connor,  3  Comst.  512.)  The 
only  question  reviewable  upon  the  motion  to  confirm  the 
report  of  the  commissioners  is  the  action  of  the  commissioners 
in  respect  to  awards  and  assessments.  {Matter*  of  Comers,  etc., 
.60  N.  Y.  493 ;  Porter  v.  Pv/rdy,  29  id.  106  \  R.  c&  S.  R.  R. 
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Co,  V.  Davis^  43  id.  137.)  By  assenting  to  the  statute  as 
evinced  by  its  acts  under  it-  in  taking  proceedings  to  acquire 
title  to  the  streets,  and  obtaining  the  order  appointing  com- 
missioners, the  city  waived  any  right  to  question  its  constitu- 
tionality. (Houston  V.  Wheeler^  52  N.  T.  641;  Phyfe  v. 
Eimer^  45  id.  102 ;  People  v.  Murray^  5  Hill,  46S ;  Heyward 
V.  Mayor ^  8  Barb.  486.)  Chapter  604,  Laws  of  1874,  is  con- 
stitutional. {Connor  v.  Tt^e  Mayor,  5  N.  Y.  285,  297 ;  8  id. 
241;  41  id.  137;.  19  id.  116;  16  id.  58;  Quest  v.  BrooUyn, 
69  id.  506.) 

John  C  Shaw  for  property-owners,  respondents.  The  order 
is  not  appealable.  {Matter  of  Cowers  of  Cerd.  Parky  60  N.  T. 
493.)  fhe  act  of  1874  is  not  unconstitutional  because  of  its 
title.  {Connor  v.  Mayor,  5  N.  Y.  285 ;  Svm,  Mut  Ins.  Co.  v. 
Mayor,  8  id.  241 ;  CroneU  v.  Lawrence,  41  id.  137 ;  Matter 
of  Mayer,  50  id.  504 ;  CUy  of  liochsste?*  v.  Briggs,  id.  553 ; 
Matter  of  Tappen,  36  How.  390 ;  Matter  of  Volkemhg,  52 
K  Y.  650.) 

Earl,  J.  This  is  a  proceeding  to  acquire  title  to  certain  lands 
in  the  city  of  Kew  York  for  the  opening  of  certain  streets  under 
chapter  604  of  the  Laws  of  1874,  and  other  statutes.  Upon 
the  application  of  the  commissioners  of  the  department  of  pub- 
lic parks,  commissioners  of  estimate  and  assessment  were  ap- 
pointed under  the  "act  (Chap.  86  of  the  Laws  of  1813)  by 
which  the  proceeding  is  regulated.  The  application  was  upon 
due  notice  as  required  by  law  and  does  not  seem  to  have  been 
opposed.  A  hearing  was  had  before  the  commissioners  thus  ap- 
pointed and  they  made  their  report.  The  corporation  counsel  of 
the  city  of  Kew  York  appeared  at  the  Special  Term  of  the 
Supreme  Court  and  objected  to  the  confirmation  of  the  report 
on  behalf  of  the  city  on  the  ground  that  the  act  under  which  the 
park  commissioners  claimed  to  act  in  applying  to  the  court  for 
the  appointment  of  commissioners,  to-wit :  Chapter  604  of  the 
Laws  of  1874,  is  unconstitutional  and  void,  and  that,  therefore. 
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the  proceeding  should  be  dismissed.  The  court  overruled  the 
objection  and  coniirmed  the  report.  The  city  then  appealed 
from  the  order  of  confirmation  to  the  General  Term,  and  there 
the  order  was  affirmed,  and  then  it  appealed  to  this  court. 

This  motion  is  now  made  to  dismiss  this  appeal  on  the 
ground  that  the  order  is  not  appeaUble  to  this  court,  and  we 
are  of  opinion  that  the  motion  should  be  granted. 

It  is  provided  in  section  178  of  the  act  of  1813,  that  the 
report  of  the  commissioners  when  confirmed  "  shall  be  final 
and  conclusive,"  and  this  language  has  been  repeat^ly  held  to 
preclude  an  appeal  tothis  court.  {Matter  of  Commiaaionera  of 
Central  Pa/rk,  50  N.  Y,  493.) 

It  is  conceded  by  the  learned  counsel  for  the  9ity  that  the  ' 
report  of  the  commissioners  when  confirmed  was  final  and  con- 
clusive as  to  the  amount  of  awards  for  land  taken  and  the 
assessments  for  benefits ;  but  he  claims  that  it  was  not  final 
and  conclusive  as  to  the  constitutional  question  raised  by  him 
and  he  is  undoubtedly  right.  (See  opinion  of  Andrews,  J., 
in  the  MaUer  of  LangCy  recently  decided  in  this  court.*) 

The  report'  of  the  commissioners  was  final  only  as  to  the 
matters  which  they  were  called  upon  to  determine.  They  had 
no  right  to  pass  upon  any  questions  relating  to  the  regularity 
or  validity  of  the  proceeding,  or  the  constitutionality  of  the  act 
under  which  the  proceeding  was  instituted,  and  such  questions, 
therefore,  remain  unaffected  by  their  report,  and  the  confirma- 
tion makes  the  report  final  only  as  to  the  matters  subnjitted  to 
the  commissioners  and  by  them  determined. 

Hence  no  constitutional  question  was  involved  in  thfe  orders 
made  below,  and  none  is  brought  here  by  this  appeal.  And 
for  this  conclusion  the  unreported  case  above  cited  is  also  au- 
thority. 

We  do  not  determine  whether  or  not  the  constitutional  ques- 
tion was  involved  in  the  order  appointing  the  commissioners  or 
the  effect  of  that  order,  as  there  has  been  no  appeal  from  it,  and 
it  is  not  brought  up  for  review  by  this  appeal.     Unless  the 

♦  AnJU,  p.  807. 
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city  is  concluded  by  that  order  it  may  raise  the  constitutional 
question  when  it  shall  be  sued  for  the  awards  or  any  attempt  is 
made  to  enforce  them.  There  is  probably  another  way  in  which 
the  city  can  present  the  constitutional  question,  and  that  is 
by  motion  to  vacate  and  set  aside  the  entire  proceeding  on  the 
ground  that  it  was  wholly  unauthorized  by  law,  and  for  such 
a  motion  the  case  of  MaMer  of  the  City  of  Buffalo  (78  N.  T. 
362)  would  seem  to  be  authority. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur,  except  Folqbe,  Ch.  J.,  absent. 

Appeal  dismissed. 
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liwSi  CrBOBGE  S.  Shitltz,  Respondent,  v.  John  E.  Hoagland  et  aL, 
I'li  ^1  Appellants. 
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|13.3_648  Where  a  jadgment,  entered  apon  a  deciBion  of  the  court  on  trial  withoat  a 
ll^  m  J^T*  ^B  reversed  by  the  General  Term  on  qaestions  of  fact,  such  ques- 
tions  are  open  for  review  on  appeal  to  this  ooart,  nnrestrained  bj  the 
findings  of  the  trial  court. 

Where  an  assignment  for  the  benefit  of  creditors  is  assailed  on  the  ground 
of  fraud,  the  fraud  is  to  be  proved  and  not  presumed ;  and  while  it  is  not 
required  that  it  shall  be  proved  by  direct  evidence,  but  may  be  estab- 
lished as  a  deduction-  from  other  facts  naturally  and  logically  indicating 
its  existence,  it  is  not  suflAcient  that  the  facts  are  ambiguous  and  just  as 
consistent  with  innocence  as  with  guilt ;  if,  taken  together  they  are  con- 
sistent with  an  honest  intent,  the  fraud  is  not  established. 

The  evidence  must  also  establish  a  fraudulent  intent  on  the  part  of  the 
assignor,  existing  at  the  time  of  the  execution  of  the  instrument ;  if  exe- 
•  cuted  with  honest  intent,  no  subsequent  illegal  acts  on  his  part  will 
invalidate  it. 

Such  acts,  however,  are  proper  to  be  considered  as  characterizing  the 
original  intent. 

The  facts  that  the  assignor  and  assignee  are  relations,  and  that  the  latter  is 
preferred  as  a  creditor,  do  not,  of  themselves,  tend  to  prove  fraud. 

Where  such  an  assignment  purports  to  transfer  all  the  property  of  the 
assignee,  proof  of  an  intentional  omission  from  the  schedule  of  property 
assigned  of  items  of  valuable'  property  is  suflAcient  to  estabUsh  a  fraud- 
ulent intent. 

The  omission,  however,  of  an  item  shown  to  be  entirely  worthless  is  no 
evidence  of  fraud ;  so,  also,  if  it  is  shown  that  the  omission  was  acci- 
dental and  unintentionaL 
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Where,  therefore,  it  appeared  that  two  items  of  property  which  ware  omitted 
from  the  schedule  were,  at  the  time  or  soon  after  the  execution  of  the 
assignment,  delivered  by  the  assignors  to  the  assignee,  and  one  of  the 
former  testified  without  contradiction  that  the  omission  was  by  mistake, 
held^  that  the  omission  did  not  establish  fraud. 

A  balance  due  one  of  the  assignors  from  an  insolvent  bank  was  omitted  ; 
this  was  shown  to  be  worthless.  HM,  that  no  inference  of  fraud  could 
be  drawn  from  the  omission. 

At  the  time  of  the  execution  of  the  assignment  there  was  a  balance  stand- 
ing to  the  credit  of  one  of  the  assignors  upon  the  books  of  ano1;}ier  bank ; 
this  was  not  included  in  the  inventory.  It  appeared  that  the  assignment 
was  executed  and  filed  on  Saturday;  this  balance  was  withdrawn  the 
next  Monday ;  it  did  not  appear  by  whom  or  in  what  manner.  The  inven- 
tory was  subsequently  made  and  was  verified.  Hddf  that  the  presump- 
tion  was  that  the  balance  was  drawn  out  on  the  check  of  the  assignor, 
executed  prior  to  the  assignment ;  also^  that  a  failure  of  the  assignor  to 
explain  the  transaction  did  not  authorize  the  presumption  that  he  was 
the  owner  of  the  balance  at  the  time  of  the  assignment ;  that  until  proof 
was  given  sufficient  to  authorise  a  presumption  of  fraud,  the  assignors 
were  not  bound  to  explain. 

Under  the  act  in  relation  to  assignments  for  the  benefit  of  creditors  (Chap. 
466,  Laws  of  1877).  an  omission  of  assets  from  the  schedule  does  not,  ipio 
facio,  make  the  assignment  void. 

(Argued  April  18, 1881 ;  decided  June  14, 1881  ) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
made  February  2,  1880,  which  reversed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  by  plaintiff,  as  a  judgment  creditor 
of  the  defendants,  John  E.  and  Isaac  E.  Hoagland,  who  com- 
posed the  firm  of  Hoagland  &  Son,  to  set  aside  as  fraudulent 
an  assignment  of  their  copartnership  and  individual  property, 
executed  by  them  to  the  defendant,  Goetschius. 

The  facts  appear  sufficiently  in  the  opinion. 

N.  A.  Chedsey  for  appellants.     The  judgment  of  the  Spe- 
cial Term  having  been  reversed  on  a  question  of  fact,  this 
appeal  brings  up  for  review  the  determination  of  the  General 
Term  upon  the  questions  of  fact  as  well  as  the  questions  of 
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law.  (Code  of  Civil  Procedure,  §1338.)  Even  if  the  circum- 
stances suiTounding  the  deposit  in  the  bank,  to  the  credit  of 
one  of  his  assignors,  were  suspicious,  it  was  not  incumbent  upon 
the  assignee  to  explain  them  away.  {Cuyler  v,  MoOartney^  40 
N.  Y.  226,  227.)  K  the  charge,  that  the  defendants,  "Hoag- 
land," two  days  after  the  assignment,  received  the  deposit  and 
converted  it  to  their  own  use,  is  fairly  sustained  by  the  evi- 
dence, it  does  not  sustain  a  finding  that  the  assignment  was 
made  for  the  purpose  of  hindering  or  defrauding  the  creditors 
of  the  assignors.  (  WUson  v.  Forsyth^  24  Barb.  107 ;  Miller 
V.  HaUey,  4  Abb.  Pr.  [N.  S.]  28 ;  Matth^a  v.  PouUney, 
83  Barb.  127  ;  Eardmxm  v.  Boweriy  39  N.  Y.  200 ;  Bump  on 
Fraudulent  Conveyances,  362 ;  Cuyler  v.  McCartney^  40  K". 
Y.  226 ;  §  21,  General  Assessment  Act  of  1877,  chap.  466 ; 
chap.  318,  Laws  1878 ;  Matter  of  Strauss,  1  Abb.  N.  C.  402 ; 
chiap.  314,  Laws  of  1858;  MiUer  v.  HaUey,  4  Abb.  [N.  S.] 
33 ;  §  26,  General  Assignment  Act  of  1877.) 

Benj.  F.  Carpenter  iov  respondent.  In  reviewing  a  de- 
cision of  the  General  Term,  -reversing  a  judgment  entered 
upon  a  decision  of  a  judge,  when  it  is  certified  that  the  order 
of  reversal  was  made  "  upon  questions  of  fact  as  well  as  of 
law,"  the  Court  of  Appeals  occupies  the  position  of  the  Gten.- 
eral  Term  as  to  the  facts  as  well  as  the  law.  {Godfrey  v. 
Moser,  66  N.  Y.  250 ;.  Code  of  Civil  Procedure,  §  1338 ;  Peo- 
j?fo,  etc.  y.  The  Board  of  S.,  etc.,  70  K  Y.  228;  Simar  v. 
Canady,  53  id.  298.)  Plaintiff  made  out  a  jyrima,  facie  case 
of  fraud  and  fraudulent  intent  on  the  part  of  the  defendants 
in  the  making  and  delivering  of  the  assignment.  {DeCamp 
V.  Marshall,  2  Abb.  Pr.  [N.  S.]  373 ;  MiOer  v.  Halsey,  4  id.  28 ; 
Cram  v.  Mitchell,  1  Sandf.  Ch.  251.)  An  assignment  fraudu- 
lent and  void  cannot  be  rendered  valid  by  subsequent  acts  of 
the  assignor.  {Averill  v.Zoucks,  6  Barb.  470,  476.)  The  valid- 
ity of  the  assignment  depends  upon  the  intent  of  the  assignor  . 
at  the  time  of  making  the  assignment.  {Mathews  v.  P&ultneyj 
33  Barb.  127;  Putnam  v.  HtMell,  42  N.  Y.  114;  Wilson  v. 
For^h,  24  Barb.   120;  Brovming  v.  Hart,  6  id.   91,   94; 


1881.]  Shultz  V,  HoAGLAND  et  al.  467 

Opinion  of  the  Court,  per  Finch.  J. 

Jiathbun  V.  Plainer ^  18  id.  27^;  Crriffin  v.  Marq%L<mdtj  17 
id.  28;  Nevmiany.  Cordell^  43  id.  448;  Forbes  v.  Miller ,  25 
N.  T.  430 ;  Sealing  v.  JBrinckerhqf,  5  Johns.  Ch.  329 ;  2 
K.  S.  72,  §  1 ;  2  K.  S.  137 ;  3  K.  S.  [6th  ed.]  145,  §  4 ;  Berry 
V.  Kilej/y  2  Barb.  307;  Terry  v.  5t^tf^,  43  id.  395 ;  DeCamp 
V.  MarahaU,  2  Abb.  Pr.  [N.  S.]  373.)  The  assignment  was 
fraudulent  and  void  because  of  the  fraudulent  intent  and  acts 
in  relation  to  the  four  omissions  made  by  the  assignors  in  their 
schedules.     {DeCamp  v.  Ma/rsJiaU^  2  Abb.  Pr.  [N.  S.]  373.) 

Finch,  J.  The  vaUdity  of  the  general  assignment  made  by 
Hoagland  &  Son,  for  the  benefit  of  creditors,  was  assailed  upon 
the  ground  of  fraud.  The  Special  Term  upheld  it,  as  honest 
and  fair,  because  not  satisfied  from  the  evidence  that  it  was  exe- 
cuted with  an  intept  to  hinder,  delay  or  defraud  the  creditors 
of  the  assignors.  Upon  appeal,  the  General  Term  reversed 
this  decision,  having  reached  an  opposite  conclusion  upon  the 
question  of  fraudulent  intent.  Since  the  reversal  by  the  latter 
court  is  certified  to  have  been  upon  questions  of  fact,  as  well 
as  upon  questions  of  law,  the  inquil-y  whether  this  assignment 
is  proved  to  have  been  made  with  an  actual  fraudulent  intent 
is  open  to  our  review,  unrestrained  even  by  the  findings  of  the 
trial  judge.     {Godfrey  v.  Moser,  66  N.  Y.  250.) 

The  case  furnishes  no  exception  to  the  rule  that  fraud  is  to 
be  proved  and  not  presumed.  {Orover  v.  Wdkeman^  11  Wend. 
188.)  It  is  seldom,  however,  that  it  can  be  directly  proved, 
and  usually  is  a  deduction  from  other  facts  which  naturally  and 
logically  indicate  its  existence.  Such  facts,  nevertheless,  must 
be  of  a  character  to  warrant  the  inference.  It  is  not  enough 
that  they  are  ambiguous,  and  just  as  consistent  with  innocence 
as  with  guilt.  That  would  substitute  suspicion  as  tlie  equiva- 
lent of  proof.  They  must  not  be,  when  taken  together  and 
aggregated,  when  interlinked  and  put  in  proper  relation  to 
each  other,  consistent  with  an  honest  intent.  If  they  are,  the 
proof  of  fraud  is  wanting. 

The  evidence  also  must  ascertain  and  establish  the  assignor's 
intent  at  the  time  of  the  execution  of  the  instrument.     As 
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was  said  in  JETardmcMvn  v.  Bowen  (39  N.  Y«  200),  "  If  the  as- 
eignment  was  valid  in  creation,  having  been  honestly  and 
properly  executed  and  delivered,  no  sabseqoent  illegal  acts, 
either  of  omission  or  commission,  can  in  any  manner  invali- 
date it."  But  this  rule  must  be  taken  as  not  intended  to  deny 
that  such  subsequent  acts  may  reflect  light  back'  upon  the 
original  intent,  and  help  us  to  discern  that  correctly. 

The  facts  relied  upon  as  indicating  the  fraudulent  intent  in 
this  case  are,  in  substance,  as  follows :  That  the  assignee  se- 
lected was  the  son-in-law  of  one  of  the  assignors,  and  resided 
with  him ;  that  such  assignee  was  preferred  as  a  creditor  to  an 
amount  equal  to  one-fifth  of  the  assets ;  that  four  large  items 
of  property,  owned  by  the  assignors,  were  not  placed  upon  the 
schedules,  or  their  existence  disclosed ;  that  at  least  one  of 
these  was  afterward  retained  by  the  assignors  for  their  own 
use  and  benefit;  and  that  these  circumstances  of  suspicion 
pressed  upon  the  assignors  for  an  explanation  consistent  with 
honesty  of  purpose,  but  no  such  explanation  was  given.  Sub- 
stantially this  is  the  case  made  by  the  attacking  creditors,  and 
which  led  the  General  Term  to  the  inference  of  a  fraudulent 
intent. 

The  relationship  of  assignor  and  assignee,  and  their  intimacy 
and  friendship,  and  the  preference  given  to  the  latter  as  a  cred- 
itor prove  nothing  by  themselves.  They  are  consistent  with 
honesty  and  innocence,,  and  become  only  important  when  other 
circumstances,  indicative  of  fraud,  invest  them  with  a  new 
character  and  purpose,  and  transform  them  from  equivocal  and 
ambiguous  facts  into  positive  badges  of  fraud.  Our  attention, 
therefore,  must  be  concentrated  at  first  upon  the  other  circum- 
stances relied  upon,  and  their  extent  and  importance  deter- 
mined. 

The  assignment  purported,  on  its  face,  to  transfer  all  the 
property  of  the  insolvents.  Its  schedules  annexed  amounted, 
therefore,  to  a  representation  that  their  contents  disclosed  aU 
the  property  of  the  assignors,  with  nothing  omitted,  or  con- 
cealed and  hidden.  Such  a  representation  would  have  some 
influence  and  effect  upon  creditors.    Its  tendency  would  be  to 
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disarm  their  sudpicionB,  and  induce  them  to  rest  quiet  in  the. 
belief  that  the  debtor  had  devoted  all  his  property  to  the  pay- 
ment of  his  debts.  If,  now,  that  representation  was  false  to  a 
material  extent,  and  consciously  and  purposely  so,  the  inference 
of  a  fraudulent  intent  could  hardly  be  avoided.  The  inten- 
tional omission,  calculated  to  deceive,  and  to  lull  into  slumber 
and  inactivity  the  interest  and  diligence  of  the  creditor,  would 
plainly  argue  a  fraudulent  purpose.  Not  so,  however,  if  shown 
to  have  been  unintentional,  and  the  result  of  accident  or  over- 
sight. It  would  be  hard  to  find  any  schedules  absolutely  per- 
fect, or  any  debtor  who  could  inventory  every  item  of  his 
property  with  strict  accuracy.  Eoom  must  be  allowed  for 
honest  mistake,  and  possibly  even  for  careless  and  thoughtless 
error ;  but,  where  the  omission  cannot  thus  be  explained  or  ex- 
cused, the  inference  of  a  fraudulent  intent  must  follow. 

The  omissions  in  the  present  case  were  four  in  number,  and 
consisted  of  a  bond  and  mortgage  for  the  sum  of  $1,000 ;  a 
balance  on  deposit  in  the  Greenwich  Bank  of  $33.03 ;  a  bal- 
ance in  the  Freedman's  Savings  Bank  of  $3,000 ;  and  a  bal- 
ance in  the  People's  Bank  of  $434.02.  As  to  the  first  two 
items,  the  assignors  allege  that  they  were  omitted  from  the 
schedules  inadvertently  and  by  mistake,  but  were,  in  fact,  deliv- 
ered to  the  assignee.  The  sum  in  the  Greenwich  Bank  was 
small,  and  the  bond  and  mortgage  alleged  to  be  of  little  value. 
No  proof  of  that  fact  was  given  because  the  evidence  to  show 
it  was  excluded,  upon  the  objection  of  the  creditor.  The 
mortgage  was  on  record  ih  Richmond  county,  where  the 
land  was  situated,  and  ran  to  the  defendant  Hoagland,  openly 
and  by  name.  It  was  delivered  to  the  assignee  at  the  time  of 
the  assignment.  The  assignor  so  swears  explicitly,  and  there 
is  no  contradiction  of  his  evidence  in  this  respect.  The  small 
balance  in  the  Greenvnch  Bank  was  drawn  by  the  assignee 
upon  a  check  furnished  him  for  that  purpose  by  the  assignor, 
on  the  24th  of  September,  1878,  about  a  fortnight  after  the 
making  of  the  assignment,  and  the  day  after  the  sched- 
ules were  verified  by  the  affidavit  and  signatures  of  the 
assignors.     These  explanatory  facts  substantially  relieve  the 
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case  from  a  suspicion  of  intentional  fraud  or  concealment  as 
to  the  items  under  consideration.  They  were  not  withheld 
from  the  assignee ;  they  went  fairly  into  the  assets ;  their  sur- 
render repels  suspicion,  and  we  are  justified  in  the  belief  that 
their  omission  from  the  schedules  was,  as  the  answers  allege, 
the  result  of  mistake  and  inadvertence.  So  far,  both  the  Spe- 
cial and  General  Terms  are  in  accord  with  Qur  conclusions. 

The  claim  upon  the  Freedmen's  Bank  has  a  different  expla- 
nation. The  answers  put  in  issue  the  ownership  of  any  such 
claim  by  the  assignors  at  the  date  of  the  assignment.  The 
proof  leaves  that  fact  in  doubt.  The  assignor  first  says  that  he 
had  such  a  claim  when  the  schedules  were  filed,  but  after- 
ward, when  asked  about  the  amount  of  the  dividends,  says : 
"  In  my  supplementary  proceedings  I  could  not  state,  but  I 
found  oat  since  that  it  was  so  valuable  that  I  drew  what  I  had 
in  the  book  and  gave  it  to  my  wife  —  a  present  of  it  —  she  lias 
got  it  —  got  the  bank-book.^'  Precisely  what  this  means  we 
do  not  know.  Neither  side  inquired,  probably  for  the  reason 
that  the  claim  was  valueless,  as  afterward  appeared.  It  was  ad- 
mitted that  the  bank  had  become  insolvent  and  passed  into  the 
hands  of  commissioners  to  close  up  its  affairs,  by  whom  two 
dividends  had  been  paid  to  the  assignor,  Hoagland,  before  his 
assignment.  The  balance  was  probably  valueless.  That  proba- 
bility is  so  strong' from  the  evidence  as  to  make  it  a  matter  of 
little  consequence  whether  it  was  inventoried  or  not.  The 
omission  from  the  schedules,  or  the  failure  to  deliver  to  the  as- 
signee a  worthless  demand  might  be  an  unwise  or  impnident 
neglect,  but  can  scarcely  sierve  as  the  basis  for  an  inference  of 
fraud.  Where  there  could  be  neither  gain  to  the  assignor,  nor 
loss  to  the  creditors  from  the  omission,  it  is  easy  to  believe  that 
its  mention  was  deemed  unnecessary,  or  its  existence  over- 
looked, and  impossible  to  find  or  infer  any  evil  motive  for  its 
omission.  If  utterly  worthless,  it  may  very  well  for  every 
purpose,  except  that  of  explanation,  be  treated  as  if  it  never 
had  actual  existence. 

We  are  thus  brought  to  the  one  fact  upon  which  alone  the 
conclusion  of  the  General  Term  rested,  viz. :  the  omission  from 
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the  schedules  of  the  balance  of  $434,  which  stood  to  the  credit 
of  the  elder  Hoagland,  in  the  People's  Bank,  at  the  date  of  the 
assignment,  and  its  withdrawal  two  days  after  by  somebody. 
We  do  not  know  who  drew  it.  The  bank-books  show  that  it 
was  drawn  out  on  the  9th.  Presumably  it  was  so  drawn  upon 
some  check,  or  note,. or  order,  signed  by  Hoagland.  We  do 
not  know  upon  which.  There  were  notes  held  by  this  same 
bank,  which  had  been  discounted  for  the  assignors,  and  upon 
which  they  were  contingently  liable  as  indorsers.  The  balance 
may  have  been  applied  upon  one  of  these,  but  we  know  of 
their  existence  only  from  the  schedules,  and  their  dates  and 
time  of  maturity  do  not  appear.  It  is  more  probable  that  the 
money  was  drawn  out  by  check.  The  assignment  was  made 
and  filed  February  7,  1878.  That  was  on  Saturday.  The 
money  was  drawn  on  the  9th.  That  was  on  Monday.  It  is 
probable  that  the  check  was  drawn  on  Saturday,  and  before 
the  assignment.  The  reasons  for  that  presumption  are  many. 
If  it  was  not  so  the  assignors  were  guilty  of  perjury.  They 
swore  on  the  23d  that  their  inventory  contained  all  the  estate 
possessed  by  them  on  the  7th.  This  balance  was  not  forgotten 
or  inadvertently  omitted.  The  check  drawn  against  it  forbids 
that  assumption.  If  it  was  not  drawn  and  delivered  before  the 
assignment,  we  are  to  presume  perjury.  If  drawn  after,  it  was 
either  a  fraud  upon  the  assignee,  or  upon  the  person  to  whom 
it  was  made  payable.  We  mnst  presume  that  also.  On  this 
hypothesis  too,  we  must  accuse  the  insolvent  of  an  amount  of 
folly  which  is  unnatural  and  inexplicable.  If  he  meant,  as  we 
must,  assume  that  he  did,  to  appropriate  this  fund  to  some  pur- 
pose other  than  a  distribution  under  the  assignment,  it  is  almost 
absurd  to  suppose  that  he  would  peril  his  purpose  by  assigning 
it  first  and  drawing  it  after.  Tlie  evidence  leads  us  to  believe 
that  the  assignors  had  parted  with  this  balance  before  the  as- 
signment. The  creditors  insist  that  we  should  presume  the 
contrary,  and  on  that  presumption  found  a  conclusion  of 
frau^;  and  they  justify  this  position  mainly  upon  the 
ground  that  the  debtor  should  have  explained.  We  may 
concede  that  be  might  have  wisely  done  so,  and  that  our 
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duty  would  be  plainer  if  he  had.  But  there  were  two  parties 
to  this  silence.  The  assignors  were  on  the  witness  stand. 
They  were  called  and  examined  by  the  plaintiff.  He  chose  to 
ask  no  explanation  and  to  make  no  inv^estigation,  bnt  to  rely 
wholly  upon  the  inference  to  be  drawn  from  the  credit  stand- 
ing on  the  books  of  the  bank.  But  that  inference  is  shaken 
by  the  check  presented  on  the  ninth,  and  the  other  circum- 
stances that  rebut  it.  He  failed,  therefore,  to  prove  satisfac- 
torily his  foundation  facts.  So  failing  the  defendants  may 
have  felt  that  the  need  of  explanation  did  not  arise  ;  that  the 
presumption  of  innocence  would  prevail  over  that  of  guilt ; 
and  that  if  the  prosecutor  was  silent  the  defense  need  not  ex- 
plain. Until  a  case  was  made  against  them  neither  denial  nor 
explanation  was  necessary,  and  the  case  made  rested  upon  facts 
which  were  ambiguous,  equivocal,  consistent  as  well  with  in- 
nocence as  guilt.  The  point  was  whether  Hoagland  owned 
this  balance  on  February  7th  and  concealed  it  from  his  assignee 
and  afterward  drew  it.  The  plaintiff  did  not  sufficiently 
prove  this ;  he  left  it  in  uncertainty ;  he  did  not  even  make  it 
probable.  The  one  only  fact  he  had,  that  in  the  bank  it  stood 
to  Hoagland's  credit  on  Saturday,  is  made  doubtful  and  un- 
certain by  the  presence  of  his  check  against  it  on  Monday. 
The  evidence  is  too  weak  to  found  upon  it  a  presumption  first 
'  of  perjury  and  next  of  fraud.  The  facts  lead  us  to  the  belief 
that  this  fund  was  transferred  before  the  assignment,  and  so  that 
it  did  not  belong  in  the  schedules  or  to  the  possession  of  the 
assignee.  If  there  is  doubt  about  it  the  presumption  of  in- 
nocence should  prevail.  The  plaintiff  was  bound  to  prove 
fraud,  and  not  ask  that  it  be  presumed.  These  views  prevailed 
at  the  Special  Term  and  must  conti'ol  the  disposition  of  the 
case. 

We  have  purposely  omitted  any  reference  to  the  cases  cited 
as  authority  on  both  sides  upon  the  question  of  fraud.  (  Wil- 
son  V.  Forsyth^  24  Barb.  106 ;  American  Exohomge  Bank  v. 
WM,  15  How.  Pr.  193 ;  MiU^  v.  HdUey,  4  Abb.  Pr.  [N.  S.] 
28 ;  Pike  v.  Baoon^  8  Sheploy,  280 ;  De  Gamp  v.  MarshaU, 
2  Abb.  Pr.  [N.  S.]  373.)    Eacli  depended  on  its  own  peculiar 
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facts.  We  do  not  think  it  needful  here  to  approve  or  disap- 
prove, since  precedents  are  of  little  service  upon  questions  of 
fact  never  exactly  alike.  We  prefer  to  decide  the  present  case 
solely  upon  its  own  peculiar  facts. 

The  contention  that  any  omission  of  existing  assets  from 
the  schedules  makes  the  assignment  void  under  the  statute, 
ipso  factOy  and  without  reference  to  the  cause  or  occasion  of 
the  omission  is  sufficiently  answered  by  the  opinion  of  the 
learned  judge  at  Special  Term.  We  concur  with  his  con- 
clusion that  the  act  of  1877  involves  no  such  result. 

The  order  of  the  Greneral  Term  should  be  reversed,  and  the 
judgment  of  the  Special  Term  affirmed,  with  costs.. 

All  concur,  except  Folgee,  Oh.  J.,  absent. 

Order  reversed/  and  judgment  affirmed. 


HiBAM  Allen  et  al.,  Bespondents,  v.  The  St.  Louis  Iksueanoe 
OoMPANT,  Appellant. 

When  there  is  a  seeming  inoonBistency  between  two  proyisions  of  a  policy 
of  insarance,  it  is  the  datj  of  the  court  bo  to  conBtnie  them  as,  if  poesi- 
ble,  to  give  effect  to  them  both  in  accordance  with  the  intention  of  the 
parties;  and  if  the  meaning  is  ambiguons,  that  meaning  is  to  be  given 
which  is  most  favorable  to  the  insured. 

An  open  policy  of  insurance  was  issued  by  defendant  in  a  form  framed  for 
use  in  insuring  canal-boat  cargoes,  containing  these  clauses :  '*  It  shall  and 
may  be  lawful  for  said  boats  to  load  in  such  a  manner  as  is  usual  and  cus- 
tomary for  vessels  employed  in  the  navigation  aforesaid  to  be  laden,  with- 
out reference  to  any  provisions  on  the  same  subject  in  piarine  law  or  cus- 
tom applicable  to  vessels  laden  for  sea  voyages."  Also  that  the  company 
shall  not  be  liable  for  loss  or  damage  "  to  goods  or  property  on  deck, 
unless  by  special  agreement  in  writing  indorsed  on  the  policy."  An  in- 
suranoe  was  effected  by  indorsement  upon  the  policy  upon  a  cargo  of  paper 
in  packages,  a  portion  of  which  was  laden  on  deck.  In  the  course  of  the 
voyage  a  portion  of  the  paper  on  deck  was  lost  In  an  action  upon  the 
policy,  hM,  that  the  fair  meaning  of  the  two  dausoB  taken  in  connec 
tion,  was  that  goods  might  be  carried  on  deck,  if  carrying  them  in 
that  manner  was  customary,  but  that  goods  not  usuaUy  laden  on  deck, 
if  80  carried,  would  not  be  protected  by  the  policy  unless  by  agreement 
SicKELS  — Vor^  XL.        60 
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indorsed  on  the  policy;  and,  it  having  been  proved  that  it  was  customarjr 
to  carrj  paper  on  deck,  and  no  evidence  having  been  given  that  defend- 
ant was  ignorant  of  the  custom,  that  it  was  liable. 

The  defendant's  agents,  who  had  the  policy  in  their  possessioo,  were  in- 
formed before  the  boat  started  on  its  voyage,  how  it  was  laden  and  were 
requested  to  look  at  it.  They  answered  that  it  was  all  right.  Held, 
that  it  was  their  duty  to  have  made  the  indorsement  so  as  to  cover  the 
risk ;  and,  assuming  that  the  carrying  of  paper  on  deck  was,  in  the  ab- 
sence of  a  special  written  agreement,  a  breach  of  the  condition  of  the 
policy,  the  defendant  having  at  the  inception  of  the  risk  full  knowledge 
of  the  fkcts,  it  must  be  deemed  to  have  waived  the  conditions. 

Also  heldt  that  the  acts  of  the  clerk  in  charge  of  the  office  of  the  agents, 
and  in  performing  their  business  were  the  acts  of  the  agents. 

(Submitted  May  81,  1881 ;  decided  June  14, 1881.) 

Appeal  from  judgment  of,  the  General  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  April  6,  1880,  which  affirmed  a  judgment  in  favor  of 
plaintiflEs,  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury,  and  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

This  action  was  upon  a  policy  of  insurance.  Its  material  pro- 
visions and  the  pertinent  facts  are  set  forth  in  the  opinion. 

Geo.  M.  Curtis  for  appellant.  The  policy  of  insurance  does- 
not  cover  the  property  injured,  it  being  on  deck,  and  the  policy 
being  on  an  "  in-bound  "  cargo.  {Lennox  v.  The  U.  8.  Ins. 
Co.y  3  Johns.  Gas.  178 ;  2  Phillips  on  Insurance,  169  et  seq.;  2 
ZelPs  Encyclopeedia,  19  [edition  of  1871].)  This  clause  in  the 
contract  governs  what  is  meant  by  usual  and  customary  man- 
ner. That  manner  must  not  be  on  the  deck  of  the  boat. 
{Rohrback  v.  The  Ger.  F.  Ins.  Co.,  02  N.  Y.  47 ;  Matson  v. 
The  Farm,  BuUdmga  Ins.  Co.,  73  id.  310.)  The  insurers, 
having  assumed  risks  which,  the  insured  is  unwilling  to  b«ir, 
can  only  be  held  to  those  risks  for  which  they  have  volunta- 
rily and  knowingly  undertaken,  and  the  insured  has  no  right 
to  substitute  any  other.  (2  Parsons  on  Insurance,  2 ;  Hartley 
V.  Buggins,  3  Douglass,  39  ;  Maryland  Ins.  Co.  v.  Le  Boy,  7 
Cranch,  36 ;  Bhckett  v.  *The  Royal  Ex.  Ins.  Co.,  2  0.  &  J. 
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250;  Sturm  v.  Gt,  W.  Ins.  Co.y  40  How.  423.)  To  entitle 
the  plaintifib  to  recover,  it  was  necessary  for  them  to  show  that 
it  was  unnsaal  for  underwriters  to  pay  for  goods  lost  when 
carried  on  deck,  and  that  a  premium  for  an  extra-hazardous 
risk  had  been  paid.  {Taunton  Copper  Co.  v.  7%^  Merchants^ 
Ins.  Oo.y  22  Pick.  108.)  The  mere  fact  of  unusual  stowage 
by  the  insured  of  goods  in  a  marine  policy  avoids  the  policy, 
if  not  known  and  assented  to  by  the  insurer.  {Leitch  v.  At- 
lantic Mvi.  Ins.  Co.^  66  N".  T.  100 ;  Merchant^  Ins.  Co.  v. 
Alger,  32  Penn.  St.  320 ;  Blookett  v.  Ass.  Co.,  2  0.  &  J.  250 ; 
Atkinson  v.  Ot.  W.  Co.j  4  Daly,  207;  Da  Costa  v.  Edmonds, 
4  Campb.  142 ;  Taunton  Copper  Co.  v.  Mer.  Ins.  Co.,  22  Pick. 
108;  Marshall  on  Insurance,  848,  349;  ITie  Ddcma/re,  14 
Wall.  479,  602.)  To  establish  the  custom,  the  burden  of  proof 
waB  upon  the  plaintiffs  to  show  knowledge  on  the  part  of  the 
defendant  of  the  existence  of  the  same.  {SipperVy  v.  Steijo- 
wrt,  50  Barb.  62;  Wadley  y..  Davis,  63  id.  500;  SaHem  v. 
The  Adams  Eoa.  Co.,  6  Bosw.  235  ;  B.oardman  v.  OaiUard,  1 
Ilun,  217 ;  affirmed,  60  N.  Y.  614.) 

Jno.  E.  Parsons  for  respondents.  If  defendant  intended 
to  limit  the  insurance  to  cargo  under  deck,  it  should  have  so 
provided  in  the  certificate.  "  Inboard  "  does  not  mean  under 
deck.  {MoMaster  v.  Prest.,  etc.,  Ins.  Co.  of  N.  A.,  55  N.  Y. 
222 ;  Ranm.  v.  Hom^  Ins.  Co.,  59  id.  387 ;  Love  v.  Pares,  13 
East,  80;  Doe  v.  Dodd,  5  B.  &  Ad.  689;  Dow  v.  Whetten,  8 
Wend.  160 ;  Teaton  v.  Fry,  5  Cranch,  335 ;  May  on  Ins.  181, 
182.)  If  possible,  effect  must  be  given  to  eveiy  expression 
in  a  contract.  {Ward  v.  Whitney,  4  Seld.  442;  Archibald 
V.  ITumas,  3  Cow.  284 ;  Westcott  v.  Thompson,  18  N.  Y.  363 ; 
Marvin  v.  Stone,  2  Cow.  806.)  The  agents  having  approved 
the  mode  of  lading,  defendant  cannot  now  be  heard  to  claim 
that,  by  reason  of  the  manner  in  which  the  paper  was  loaded, 
the  policy  did  not  apply.  {8hearma/n  v.  Niagara  F.  Ins.  Co., 
46  N.  Y.  526 ;  Ca/rroU  v.  ChaHer  Oak  Ins.  Co.,  38  Barb.  402 ; 
Boding  V.  Eaachange  F.  Ins.  Co.,  51  N.  Y.  117;  Trustees  of 
First  Baptist  Ch.  v.  Brooklyn  F.  'Ins.  Co.,  19  id.  305 ;  Shelr- 


476  Allen  efc  al.  v.  St.  Louis  Iksitbakcb  Go.        [Jane, 

Opinion  of  the  Court,  per  Akdkewb,  J. 

don  V.  AOa^Uio  K  <b  M.  Ins.  Co.,  26  id.  460 ;  Van  Schoick 
V.  Niaga/ra  Ins.  Go,y  68  id.  434)  NotwithBtanding  a  pro- 
vision in  a  policy  that  no  condition  can  be  waived,  except  in 
writing,  signed  by  the  secretary,  a  condition  may  be  waived  by 
parol  by  the  general  agent,  acting  within  the  scope  of  his 
agency,  especially  when  the  act  can  be  regarded  as  ratified  by 
the  company.  (  Woods  v.  J^oiighkeep&ie  Mut.  Ins.  Co.,  82  N. 
Y.  619.) 

Andbews,  J.  The  insurance  waa  effected  by  indorsemefit 
upon  an  open  policy  of  insurance,  designated  ^^  Uniform  Canal 
Cargo  Policy,"  made  by  the  defendant's  agents,  who  issued  the 
policy.  The  property  insured,  was  paper  in  packages,  and  tlie 
risk,  was  of  loss  during  the  transportation  of  the  paper  from 
Troy,  N.  Y.,  to  Philadelphia,  on  the  canal  boat  "  W.  S.  Alden." 
There  not  being  room  for  all  the  paper  under  deck,  a  part  of 
it  was  laden  on  deck,  and  covered  with  a  tarpaulin,  fastened 
down  by  ropes.  The  boat  reached  New  York  in  the  course  of 
the  voyage,  and  w:as  moored  in  a  slip  and  secured  to  the  pier. 
A  high  wind  arisng,  the  waves,  increased  by  the  swell  created 
by  a  steamboat  passing  the  pier,  caused  the  boat  to  careen,  and 
part  of  the  paper  on  deck,  was  precipitated  into  the  water ;  and 
for  the  loss  thils  occasioned  this  action  is  brought.  The  jury 
found  that  the  loss  was  not  attributable  to  the  negligence  of 
the  master  or  crew  of  the  boat,  and  the  only  question  arising 
on  this  appeal  is,  whether  paper  on  deck  was  protected  by  the 
policy. 

It  is  the  general  doctrine  of  marine  insurance,  that  goods 
laden  on  deck  are  not  covered  by  a  marine  policy,  unless  spe- 
cially permitted  to  be  so  carried,  or  the  right  to  carry  on  deck, 
is  otherwise  indicated.  {Lenox  v.  Ths  United  Ins.  Co.,  3 
Johns.  Cas.  ITS ;  2  Phil,  on  Ins.  169  et  seq.)  Property  laden 
on  deck,  interferes  with  the  navigation  of  the  vessel,  and  is 
liable  to  be  lost  or  injured,  in  case  of  a  storm  or  other  disaster, 
and  the  insurer  is  not  deemed  to  have  assnitied  the  risk  of 
property  so  laden,  in  the  absence  of  an  express  agreement  in 
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the  policy,  or  an  agreement  implied  from  the  description  of 
the  goods,  or  other  language  of  the  instrument. 

.It  is,  of  course,  competent  for  the  insurer,  to  exteud  the 
general  scope  of  his  obligation,  and  to  assume  risks  not  im- 
posed upon  him,  by  the  ordinary  language  of  a  marine  policy. 
The  policy  in  question  was  framed  for  use  in  the  special  busi- 
ness of  insuring  canal-boat  cargoes,  and  contains  this  provision : 
^^  And  it  shall  and  may  be  lawful,  for  the  said  boats,  to  load,  in 
such  a  manner  as  is  usual  and  customary  for  vessels  employed 
in  the  navigation  aforesaid  to  be  laden ;  without  reference  to 
any  provision  on  the  same  subject  in  marine  law,  or  custom 
applicable  to  vessels  laden  for  sea  voyages."  It  was  proved 
that  it  was  customary  to  carry  paper  on  canal  boats  on  deck, 
and  no  question  was  raised  by  any  exception  as  to  the  suffi- 
ciency of  the  proof  of  the  custom,  or  that  it  was  not  known  to 
the  defendant.  If  this  provision  in  the  policy  stood  alone, 
there  ly^uld  seem  to  be  no  ground  for  claiming  that  the  paper, 
was  not  covered  by  the  policy.  It  was  laden  in  the  customary 
manner,  and  this  the  policy  expressly  permitted.  The  main 
object  of  the  provision  seems  to  have  been  to  mitigate  the 
rigorous  construction  of  marine  policies,  and  to  protect  prop- 
erty carried  by  canal  boats,  although  laden  on  deck,  provided 
such  method  of  lading  was  customary. 

But  the  policy  contains  a  subsequent  provision,  that  the 
company  shall  not  be  liable  for  loss  or  damage  "  to  goods  or 
property  on  deck,  unless  by  special  agreement  in  writing,  in- 
dorsed on  this  policy."  It  is  claimed  that  this  provision  quali- 
fies the  former  one,  and  requires  a  special  agreement  in  writing 
in  every  case,  indorsed  on  the  policy,  in  order  to  bring  deck 
goods  within  it.  The  two  provisions,  on  first  reading,  seem  to 
be  inconsistent ;  but  it  is  the  duty  of  the  court  to  construe 
them  so  as,  if  possible,  to  give  effect  to  both,  in  accordance 
with  the  intention  of  the  parties ;  and  if  the  meaning  is  am- 
biguous, that  meaning  is  to  be  given  which  is  most  favorable  to 
the  insured.  "!  {Marvin  v.  SUms^  2  Cow.  806;  MoMaster  v. 
Pres.^  eto.y  of  Ins.  Co.  of  N.  J..,  65  N.  T.  222 ;  Bami  v. 
Jlome   Ins.    Co.,,   69    id.    887;    May    on    Insurance,    181.) 
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We  think  the  fair  meaning  of  theclauees  taken  in  connec- 
tion is,  that  goods  may  be  carried  on  deck,  if  carrying  thcfm  in 
that  manner  is  castomary ;  bat  that  goods  not  usually  laden  on 
deck,  cannot  be  so  carried,  and  will  not  be  protected  by  the 
policy,  unless  in  pursuance  of  a  special  agreement  in  writing 
indorsed  on  the  policy. 

There  is  an  independent  ground,  on  which  the  verdict  in  this 
case  may  stand.  The  defendant's  agents,  before  the  boat  left 
Troy,  were  informed  how  the  paper  was  laden,  and  were  re- 
quested to  go  and  look  at  it ;  and  they  replied  that  it  was  all 
right.  The  policy  was  in  their  possession,  and  it  was  the  duty 
of  the  agents  to  make  the  indorsement  in  proper  form,  so  as  to 
cover  the  risk.  The  company,  at  the  inception  of  the  risk, 
having  had  full  knowledge  of  the  fact  which'  it  now  relies  upon 
as  a  defense,  must  be  deemed  to  have  waived  the  condition, 
assuming  that  the  carrying  of  the  paper  on  deck  was,  in  the 
absence  of  a  special  written  agreement,  a  violation  of  the  pro- 
vision referred  to.  {Shearman  v.  Nio/gara  F.  Jns.  Co.^  46 
N.  Y.  526 ;  Bichmond  v.  Niagara  F.  Ins.  Co.,  79  id.  230.) 

The  acts  of  the  clerks,  in  charge  of  the  office  of  the  agents, 
performing  the  business,  were  the  acts  of  the  agents. 

The  judgment  should  be  affirmed. 

All  concur,  except  Folgeb,  Ch.  J.,  absent. 

Judgment  affirmed. 


|l31Jg| 

141  ^v^     In  the  Matter  of  the  Application  of  the  Waverlt  Water- 
Works  Company,  to  Acquire  Title  to  Lands,  etc. 

The  court,  having  the  right  in  its  discretion  to  refuse  leave  to  discontinue 
an  action  or  special  proceeding,  can  determine  upon  what  terms  it  may 
grant  leave.  Its  discretion  in  this  respect  is  not  Umited  to  the  payment 
of  costs. 

Where,  therefore,  in  proceedings  to  acquire  lands  under  t^e  act  in  relation 
to  water-works  companies  (Chap.  737,  Laws  of  1873,  as  supplemented  hj 
chap.  415,  Laws  of  1876),  after  the  report  of  commissioners  appointed  to 
appraise  damages,  the  company  moved    for  leave  to  discontinue,  and 
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the  court  granted  the  motion  on  condition  that  the  company  pay  the 
owner  a  sum  fixed  for  hiR  expenses,  charges  and  counsel  fees,  and  the  Gen- 
eral Term  reversed  the  order  upon  the  sole  ground  that  the  court  had 
no  power  to  impose,  as  a  condition,  the  payment  of  more  than  taxable 
costs  and  disbursements.    Held  error. 

The  discretion  of  the  court  in  such  case  is  not  limited  by  the  provision  of 
the  act  of  1854  (§  3,  chap.  270,  Laws  of  1854),  fixing  the  costs  in  special 
proceedings. 

It  seemSy  that  in  all  cases  where  a  motion  is  addressed  to  the  favor  of  the 
court,  which  it  may,  in  its  discretion,  grant  or  refuse,  it  may  impose  terms 
as  a  condition  of  granting  the  motion,  and  if  the  moving  party  cannot  or 
will  not  comply  with  the  condition,  the  result  is  simply  a  denial  of  the 
application,  and,  so  the  order  is  not  reviewable  here. 

In  re  Waverly  Water-Works  (16  Hun,  67),  reversed. 

(Argued  May  ai,  1881 ;  decided  June  14, 1881.) 

Appeal  from  an  order  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  made  Novem- 
ber 27, 1878,  reversing  an  order  of  Special  Term.  (Reported 
below,  16  Hnn,  57.) 

The  nature  of  the  Special  Term  order  and  the  material  facts 
appear  in  the  opinion. 

J.  McOuire  for  appellant.  When  a  party  asks  a- favor  of  a 
court,  any  reasonable  terms  may  be  imposed  unless  the  discre- 
tion is  regulated  or  limited  by  some  statute.  {In  re  Comers 
Wash,  Pa/rk,  66  N.  T.  144 ;  2  N.  T.  S.  0.  637.) '  For  the 
purpose  of  this  appeal  it  may  be  assumed  that  this  was  a  spe- 
cial proceeding,  and  that,  if  a  final  order  of  confirmation  or 
dismissal  had  been  made  in  the  court  below,  with  costs,  the 
costs  would  have  been  taxed  according  to  the  provisions  of 
the  act  of  1854.  {In  re  R.  ds  S.  R.  R.  Go.  v,  Davis,  55  N. 
Y.  145.)  The  order  was  entire,  and,  as  a  whole,  should  stand 
or  fall.  {Peel  v.  EUioU,  16  How.  Pr.  483 ;  Nolle  v.  PresooU, 
4  E.  D.  Smith,  139 ;  Ltiptcm  v.  J&weU^  19  Abb.  320 ;  In  re 
N.  Y.  a  dk  H.  R.  R.  R.  Co.,  60  N.  T.  112;  Wallace  cfe  Sotis 
V.  GasOej  68  id.  370 ;  Gaie  v.  Vernon,  4  Sandf .  709 ;  Jacobs  v. 
MarshaU,  6  Duer,  68&  ;  Mercha/aU^  BamJc  v.  MiUsy  8  E.  D. 
Smith,  210.) 
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Damd  B.  HiU  for  respondent.  This  was  a  special  proceed- 
ing. (Code,  §  3;  In  re  N.Y.  C.  B.  B.  Co.  v.  Marvin,  11  N. 
T.  276  ;B.dsO.  V.  B.  B.  Co.  v.  Beoktoithy  10  How.  168 ;  ^ 
parte  Bansom,  3  Code  R.  148.)  The  costs  in  such  proceed- 
ings are  in  the  discretion  of  the  court ;  but,  when  allowed,  thej 
cannot  exceed  the  rate  allowed  for  similar  services  in  civil 
actions.  (1  Craiys  Pr.  [5th  ed.]  16-19 ;  1  Bliss'  Code,  note 
o,  p.  925 ;  In  Matter  of  Fetter,  78  N.  Y.  602;  B.  &  S.  B. 
B.  Co.  V.  DoAiid,  55  id.  146 ;  Matter  of  Syracuse,  B.  <&  N.  Y. 
B.  B.  Co.,  4  Hun,  311-15 ;  Matter  of  Bamett,  62  How.  73 ; 
55  N.  T.  146.)  The  costs  upon  the  discontinuance  of  the  pro- 
ceeding could  not  exceed  the  limit  prescribed  by  the  act  of 
1854.  {In  re  Com'ra  of  Wash,  Park,  66  K  T.  144;  MaUer 
ofS.,  B.  <&  Jf.  T.  B.  B.  Co.,  4  Hun,  311 ;  Carleton  v.  Darcy, 
75  N.  T.  375;  People  v.  Mre  Com'rs,  6  Abb.  N.  C.  144; 
Matter  of  Oihbs,  58  How.  502.) 

Earl,  J.  The  Waverly  Water  Works  Company  instituted 
a  proceeding  under  chapter  737  of  the  Laws  of  1873,  as  sup- 
plemented by  chapiter  415  of  the  Laws  of  1876,  to  acquire  land 
from  the  appellant,  the  owner,  for  the  purposes  of  the  com- 
pany. Cdmmisaioners  were  appointed  by  the  Supreme  Court 
to  appraise  the  damages  sustained  by  the  owner,  and  after  a 
hearing  before  them,  they  made  their  report  appraising  the 
damages  at  $7,200.  After  such  report,  and  before  the  presen- 
tation thereof  to  the  court  for  confirmation,  the  company  made 
a  motion  to  the  court,  upon  notice  to  the  owner,  for  leave  to 
discontinue  the  proceeding.  That  motion  was  opposed  by  the 
land-owner,  but  it  was  granted  upon  condition  that  the  com- 
pany pay  to  the  owner  his  expenses,  charges  and  counsel  fees, 
and  a  referee  was  appointed  to  take  proof  of  the  amount  of 
such  expenses,  etc.  A  hearing  was  had  before  such  referee, 
and  he  reported  the  amount  which  should  be  allowed  the 
owner,  at  the  sum  of  $605.  Upon  a  motion  to  confirm  the  re- 
port, the  court  at  Special  Term  reduce(J  the  amount  to  $375, 
and  $60  for  the  fees  of  the  referee,  making  together  the  sum  of 
$426,  and  made  an  order  granting  leave  to  discontinue  upon 
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payment  of  that  sum.  The  company  then  appealed  to  the 
General  Term,  and  there  the  order  of  the  Special  Term  was 
reversed  npon  the  sole  ground  that  the  court  had  no  power  to 
order,  as  a  condition  of  the  discontinuance,  payment  cf  more 
than  the  taxable  costs  and  disbursements,  under  the  act 
chapter  370  of  the  Laws  of  1854,  section  3  of  which  provides 
as  follows :  ^^  In  special  proceedings  and  on  appeals  therefrom, 
costs  may  be  allowed  in  the  discretion  of  the  court,  and  when 
allowed  shall  be  at  the  rate  allowed  for  similar  services  in  civil 
actions."  Prom  the  order  of  the  General  Term  the  land-owner 
brought  this  appeal.' 

We  think  the  learned  General  Term  fell  into  error.  The 
costs  provided  for  in  the  act  of  1864  are  those  to  be  allowed  in 
the  discretion  of  the  court  upon  the  termination  of  a  special 
proceeding.  It  is  not  disputed,  and  could  not  be,  that  the 
company  could  discontinue  this  proceeding  only  by  ledve  of 
the  court  in  which  it  was  pending.  {In  re  Commiasumers 
Washington  Parh^  56  N.  T.  144 ;  Gwrleton  v.  Darcy^  Y5  id. 
375.)  The  court  could  grant  the  leave  or  absolutely  refuse  it. 
The  learned  counsel  for  the  company,  in  his  brief  submitted  to 
us,  says :  "  It  is  true  that  there  cannot  be  a  valid  discontinu- 
ance without  an  order  of  the  court,  and  the  court  has  the  right 
to  control  the  order  and  it  may  in  its  discretion  refuse  it." 
The  court,  having  the  right  in  its  discretion  in  such  a  case 
to  refuse  the  discontinuance,  can  determine  upon  what  terms 
it  will  grant  it,  and  if  it  imposes  terms  which  the  party  apply- 
ing for  the  discontinuance  is  unwilling  or  unable  to  comply 
with,  he  is  in  no  worse  condition  than  he  would  have  been  if 
the  refusal  had  been  absolute.  The  court  in  which  an  action 
is  pending  may  impose  terms  beyond  taxable  costs  as  a  condi- 
tion of  the  discontinuance  of  the  action.  It  may  require  the 
plaintiff  to  stipulate  that  he  will  not  sue  again  for  the  same 
cause  of  action ;  or  that,  if  he  does  sue  again,  the  defendant 
may  uso  the  evidence  already  taken ;  or  that  he  will  not  inter 
pose  the  statute  of  limitations  as  a  defense  to  a  counter-claim 
which  the  defendant  has  set  up  in  case  he  should  sue  the 
plaintiff  thereon,  or  even  that  he  will  pay  the  counter-daiuL. 
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The  right  to  hnpose  such  conditions  grows  out  of  and  is  m* 
duded  in  the  right  to  refuse  the  discontinnanee  altogether. 

In  all  cases  where  a  motion  is  made  addressed  to  the  favor 
of  the  court,  which  it  may  in  its  discretion  grant  or  refuse,  as 
motions  to  vacate  attachments,  orders  of  arrest,  injunctions,  or 
to  open  defaults^  the  exercise  of  the  discretion  not  beiz^ 
limited  by  any  statute,  it  may  impose  terms  to  be  complied 
with  as  a  condition  of  granting  its  favor,  and  if  the  moving 
party  cannot  or  will  not  comply  with  the  condition,  the  result 
is  simply  a  denial  of  his  motion,  a  result  which  the  court  could 
have  produced  by  an  absolute  denial. '  Here  the  act  of  1854 
did  not  limit  the  discretion  of  the  court. 

When  an  action  or  special  proceeding  has  been  commenced 
the  defendant  may  have  an  interest  that  it  shall  be  conducted 
to  its  termination,  and  in  such  case  the  court  can  protect  such 
interest  by  refusing  to  permit  the  action  or  proceeding  to  be 
discontinued,  or  it  may  impose  such  reasonable  terms  as  a  con- 
dition of  discontinuance  as  will  fully  protect  or  indemnify  the 
.defendant. 

Here  the  land-owner  had  been  subjected  to  costs  and  ex- 
penses beyond  what  could  be  taxed  under  the  act  of  1854, 
and  he  had  obtained  a  favorable  awards  and  it  would  be  quite 
unjust  to  deprive  him  of  the  fruits  of  the  proceeding  without 
a  full  indemnity  for  the  expenses  to  which  he  was  sub- 
jected. 

We  have  looked  into  the  evidence  taken  before  the  referee, 
and  believe  that  the  condition  imposed  by  the  Special  Term  is 
not  unreasonable,  and,  therefore,  conclude  that  the  order  of  the 
General  Term  should  be  reversed  and  diat  of  the  Special  Term 
afl&rmed,  with  costs  of  appeal  to  the  General  Term  and  to  this 
court. 

All  concur,  except  Foxgeb,  Ch.  J.,  absent. 

Ordered  accordingly. 
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Johannes  BuaBs,  Appellant,  v.  Thebbsa  Hbokbl  et  al.^  Ke- 

BpondentB. 

Wliere  the  court  has  jarisdiction  of  tlie  parties  to,  and  the  Bubject-matter 
of,  an  action  for  diTorce  broaght  bj  a  wife,  and  judgment  is  rendered 
therein  diasoMng  the  marriage,  with  permiasion  to  her  to  many  again, 
and  she  doea  so  marry,  hcnr  second  husband  cannot  maintain  an  action  to 
have  such*  judgment  canceled,  and  his  own  marriage  declared  void,  on 
the  ground  that  the  judgment  was  obtained  through  fraud  and  collusion. 

(Argued  May  81, 1881;  dedded  June  14, 1881.) 

Appsai.  from  order  of  the  Geneial  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  May  6,  1880, 
which  affirmed  an  order  denying  a  motion  on  the  part  of 
plaintiff  for  a  judgment  on  the  report  of  a  referee  herein.  (Re- 
ported below,  24  Hun,  489.) 

This  action  was  brought  to  have  a  judgment  for  divorce  be- 
tween the  defendants  canceled,  and  the  marriage  of  plaintiff 
with  defendant  Theresa  declared  void. 

The  defendants  Theresa  Heckel  tod  Christian  Heckel  in- 
termarried. Afterward  in  September,  1873,  upon  suit  brought 
by  her  the  marriage  was  dissolved  by  the  Court  of  Common 
Pleas  of  the  city  and  county  of  New  York.  It  pronounced 
Theresa  free  from  tlie  obligations  of  the  marriage  contract ; 
permitted  her  to  marry  again  during  the  life-time  of  Christian 
Heckel,  "  as  if  he  were  actually  dead,"  and  prohibited  him  from 
marrying  during  her  life.  Both  the  parties  to  said  action  were 
residents  of  this  State.  The  summons  was  served  upon  the  de- 
fendant, but  he  did  not  appear.  In  March,  1878,  she  married 
the  plaintiff,  who  was  informed  of  the  prior  marriage  and  di- 
vorce, and  in  September,  1879,  he  commenced  this  action. 
The  defendants,  although  served  with  process,  did  not  appear, 
bat  Christian  Heckel  was  examined  as  a  witness  by  the  plaint- 
iff, and  the  referee  to  whom  the  matter  was  referred  found 
that  the  adultery  charged  upon  Christian  in  the  former  action 
was  not  in  fact  committed,  that  the  proof  thereof  on  which 
the  court  acted  was  fabricated  and  the  decree  of  divorce  fraudu- 
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lently  obtained.     Tho  Special  Term  received  the  report  of  the 
referee,  but  denied  the  plaintiff's  prayer  for  judgment. 

Aahbd  P.  Fitch  for  appellant.  A  judgment  or  decree  can 
always  be  impeached  on  the  ground  of  fraud  in  obtaining  it. 
{Davou  V.  Farming^  4  Johns.  Oh.  199 ;  WorUey  v.  Berkenr 
head,  2  Ves.  571 ;  Kerr  v.  Blodgett,  26  How.  303 ;  Fremor's 
Case,  4  Co.  78,  h;  Philips'  Law  of  Evidence,  224,  note;  2 
Sand.  159,  note ;  1  Cai.  461 ;  Jackson  v.  Jaokaon,  1  Johns.  424 ; 
BordmY.  Fitch,  15  id.  121.) 

Danfobth,  J.  In  bringing'  this  action  the  plaintiff  meddled 
with  a  matter  which  did  not  concern  him.  Before  he  con- 
tracted matrimony  with  Theresa,  he  was  told  of  her  for- 
mer marriage,  its  dissolution  and  the  terms  thereof.  He  has 
had  the  full  benefit  of  his  bargain.  No  one  has  questioned  his 
title,  and  the  record  which  he  produces  shows  a  judgment  bind- 
ing upon  both  parties.  It  is  impossible  to  discover  any  ground 
in  law  or  morals  upon  which  his  complaint  can  stand.  In  re- 
fusing to  listen  to  him  the  court  does  not  aid  in  giving  effect  to 
a  judgment  obtained  by  fraud.  It  regards  him  as  a  suitor  with- 
out a  cause  of  action  and  rejects  his  petition,  because  he  is  not 
aggrieved.  The  parties  to  the  judgment  do  not  complain,  nor 
does  either  of  them  ask  aid  from  the  court.  On  the  contrary 
they  do  not  come  in.  The  court  which  rendered  the  judg- 
ment had  jurisdiction  over  the  subject-matter  and  the  parties, 
and  they  are  bound  by  it.  This  case,  therefore,  is  brought  so 
completely  within  the  rule  laid  down  by  this  court  in  Kimmier 
V.  Finnier  (45  N.  T.  635),  as  to  render  further  discussion  un- 
necessary. It  is  true  the  plaintiff  alleges  fraud  practiced  upon 
him  and  leading  to  the  marriage,  but  it  is  not  found  by  the 
referee,  nor  does  the  evidence  tend  to  establish  it. 

The  order  appealed  from  should  be  afSrmed,  but  as  the  re- 
spondent has  not  appeared,  it  is  without  costs. 

All  concur,  except  Folgeb,  Ch.  J.,  absent. 

Order  affirmed. 
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In  the  Matter  of  the  Application  of  the  Attorney-General     147      28 
of  the  State  of  New  York  v.  The  North  American  Life 
Insurance  Company. 

Under  the  provisions  of  the  act  of  1869  (Chap.  002,  Laws  of  1869),  in  rela- 
tion  to  deposits  with  the  superintendent  of  the  insarance  department  bj 
lif^  insarance  companies,  for  the  benefit  of  registered  policies,  and  pro- 
viding for  the  appointment  of  receivers  of  insolvent  companies,  it  is  the 
duty  of  the  superintendent,  where  a  receiver  of  such  a  company  has  « 
been  appointed,  to  convert  the  securities  deposited  with  him  into  money 
and  pay  over  the  proceeds  to  the  ceceiver,  to  be  applied  by  the  latter  in 
payment  of  registered  policies  and  annuities. 

In  case  the  fund  so  realized  is  not  sufficient  to  pay  such  claims  in  full  the 
balance  unpaid  on  each,  and  that  only,  is  as  a  general,  and  unsecured 
debt,  entitled  to  share  in  the  distribution  of  the  general  assets. 

(Argued  May  81,  1881 ;  decided  June  14, 1881.) 

Appeals  by  certain  registered  and  non-registered  .policy-hold- 
ers from  order  of  the  General  Term  of  the  Supreme  Court,  in 
the  first  judicial  department,  made  February  11,  1881,  which 
affirmed  an  order  of  Special  Term,  declaring  the  basis  upon 
which  the  receiver  of  the  North  American  Insurance  Com- 
pany should  declare  dividends  from  what  is  termed  the  gen- 
eral fund  of  said  company. 

The  provision  of  the  Special  Term  order  in  question  is  as 
follows : 

"  It  is  ordered,  that  in  providing  for  the  payment  of  a  divi- 
dend from  the  general  fund,  the  holders  of  both  registered  and 
non-registered  policies  and  annuity  bonds  are  entitled  to  a 
share  therein,  and  that  in  declaring  such  dividend  the  holders 
of  registered  policies  and  annuity  bonds  shall  be  charged  with 
the  amounts  they  have  received  or  may  receive  from  the 
special  or  registered  fund,  and  that  their  claims  shall  be 
reduced  accordingly,  and  a  dividend  from  the  general  fund 
shall  be  paid  upon  the  balance  only  which  shall  remain  after 
deducting  the  said  payments  received  or  to  be  receivedfrom 
said  special  fund  as  aforesaid,  and  the  dividend  to  holders 
of  the  non-registered  policies  and  annuity  bonds  shall  be  j>ro 
rata  upon  the  amount  of  their  claims." 
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Raphael  J.  Moses^  Jr,^  for  registered  policy-holders,  appel- 
lants. The  doctrine  of  election  between  two  funds  can  never 
be  applied  where  the  election  would  be  injurious  to  the  cred- 
itors forced  to  make  it.  {Jervia  v.  SmUh^  7  Abb.  Pr.  [N.  S.] 
217 ;  Midgeley  v.  Slooombj  2  id.  275 ;  Evertsen  v.  Booth,  19 
Johns.  486 ;  Aldrioh  v.  Cooper^  2  Lead.  Oas.  in  Eq.  56,  and 
notes ;  Mason  v.  Bagg,  2  Mjl.  &  Cr.  M6 ;  In  re  Ande^ean, 
12  B.  R.  502 ;  Hugo  v.  Broichy  15  id.  11 ;  William  Ztoyd,  id. 
257 ;  In  re  DoWy  14  id.  307.) 

Lucius  Mo  Adam  for  policy-holders,  appellants.  Equitable 
assets  shbuld  be  distributed  among  all  the  creditors,  pro  rata, 
without  giving  preferences.  (Willard's  Equity,  48.)  The  fund 
pledged  for  the  payment  of  the  registered  policies  was  the 
registered  fund,  and  that  alone.  The  general  fund  did  not 
enter  into  the  contemplation  of  the  parties  and  was  not  I'elied 
upon.  (Laws  of  1868,  chap.  623 ;  Borfs  Casey  5  Big.  L.  & 
Ace.  715.)  In  equity,  any  fund  should  bear  the  expense  of 
its  own  distribution.  (2  Daniels'  Oh.  Pr.  1411  et  seq. ;  2  R. 
S.  [Edmunds']  47,  §  29.) 

Wm.  D,  Whiting  for  various  registered  policy-holders,  appel- 
lants. The  registered  fund  is  a  primary  fund  for  the  regis- 
tered policy-holders,  in  the  sense  that  no  one  else  has  any  inter- 
est in  it  until  their  claims  have  been  satisfied.  After  that,  for 
any  balance  due  they  have  the  same  rights  as  to  the  general 
fund  of  the  company  as  any  other  policy-holder.  {Jervis  v. 
Smithy  7  Abb.  Pr.  [N.  S.]  217;  Midgeley  v.  SLooomby  2  id. 
275.) 

William  Barnes  for  policy-holders,  respondents.  The  decis- 
ion at  Special  Term,  giving  the  registered  policyholders  a  pro 
rata  claim  for  their  unpaid  balance  in  the  general  assets,  is  not 
only  just  and  equitable,  but  in  accordance  with  the  spirit  and 
intent  of  chapter  902  of  the  Laws  of  1869.  {Oadsden  v. 
(7ar*<9w.,  9  Richardson's  Eq.  [S.  C]  252;  Wilson  y.  McCon- 
neUy  id.  500.) 
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R.  W.  PecJcham  for  receiver,  respondeat.  It  was  proper 
for  the  receiver  to  apply  to  the  court  for  instructioiis.  {In  re 
Secwrity  L.  Ins.  Co.,  79  N.  T.  267.)  The  order  was  right,  and 
is  not  to  be  reviewed  upon  any  general  view  of  the  rights  of 
a  creditor  of  an  insolvent  who  has  two  funds,  to  either  of 
which  he  can  at  pleasure  resort  for  the  payment  of  his  debt 
(Jarvis  t.  Smith,  7  Abb.  Pr.  [N.  S.]  217;  Midget^  v. 
Sloccmh,  2  Abb.  [N:  S.]  275 ;  Amory  v.  Franoisj  16  Mass. 
308 ;  Famum  v.  Boutdle,  13  Mete  159 ;  Ev&rtam  v.  Booths 
19  Johns.  485 ;  CheeadMrough  v.  MiUard,  1  Johns.  Ch.  409, 
413;  Brimkerhoffy.  Marom,  6  id.  321,  828.) 

FmoH,  J,  The  distribution  of  the  special  fund  deposited  for 
the  benefit  of  registered  policies  is  to  be  controlled  by  the  stat- 
ute rather  than  any  general  rules  of  equity.  The  latter  may 
help  our  judgment,  but  cannot  displace  the  terms  of  an  express 
trust,  or  of  a  specific  enactment.  The  issue,  protection  and 
ultimate  payment  of  registered  policies  is  regulated  by  statute. 
(Laws  of  1869,  chap.  902.)  It  dictates  the  proceedings  in  cases 
of  insolvency,  and  defines  very  clearly  the  duty  of  the  superin- 
tendent and  the  receiver.  The  former  is  required  to  convert 
the  securities  deposited  into  money,  and  pay  over  the  proceeds 
to  the  latter,  who  is  thereupon  to  apply  such  proceeds  to  the 
payment  of  registered  policies  and  annuities  in  proportion  to 
their-  net  value.  The  statute  further  provides  that  any  surplus 
remaining,  if  any  there  be,  "  with  all  the  other  assets  of  the 
said  company,  shall  be  thei\  appliod  to  the  payment  of  all  the 
just  debts  of  said  company."  The  purpose  of  this  provision  is 
quite  plain.  The  deposit,  converted  into  money  by  the  super- 
intendent, and  paid  over  to  the  receiver,  is  to  be  first  applied 
by  the  latter  "  to  the  payment "  of  the  registered  policy-holders 
and  annuitants.  That  application  extinguishes  in  whole,  or  in 
part,  the  claims  of  the  latter.  If,  as  in  the  present  case,  the 
special  fund  does  not  yield  enough  to  pay  in  full,  the  balance 
unpaid,  and  that  only,  remains  as  a  debt  against  the  company. 
The  policy  is  the  latter^s  contract  and  covenant,  none  the  less  so 
because  specially  protected  and  secured;   and,  after  the  ex- 
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hauBtion  of  the  special  deposit,  the  balance  remaining  is  a  gen- 
eral and  unsecured  debt  as  yet  undischarged.  The  special 
deposit  having  been  exhausted,  and  the  balance  of  debt  ascer- 
tained, it  is  provided  for  by  the  final  provision  that  the  remain- 
ing assets  are  then  "  to  be  applied  to  the  payment  of  the  just 
debts  of  the  company."  Such  balance  becomes  one  of  those 
''just  debts,"  and  to  its  amount,  and  upon  that  basis^  is  entitled 
to  share  in  the  distribution  of  the  general  assets. 

The  principle  which  guided  the  distribution  of  the  $100,000 
deposited  with  the  superintendent  of  insurance,  as  a  pre- 
requisite for  doing  business,  was  settled  by  the  General  Term, 
and  acquiesced  in  without  an  appeal  to  this  court.  It  cannot 
serve  as  a  precedent  to  control  our  conclusion.  Nor  is  there 
any  thing  in  our  previous  ruling  in  this  case  *  which  contrar 
venes  our  present  determination.  The  question  now  here  was 
not  then  raised  or  argued,  and  we  cannot  see  that  it  was  even 
incidentally  involved.  The  two  points  to  which  our  attention 
is  directed  related  to  entirely  different  questions.  In  one  of 
them,  the  inquiry  was  as  to  the  relative  rights  of  registered  pol- 
icies among  themselves  where  some  had  matured  by  the  death 
of  the  insured.  In  the  other,  unregistered  policies  which  had 
been  taken  in  exchange  for  registered  policies  were  shnt  out 
from  a  share  of  the  registered  fund,  and  we  did  not  find  it 
necessary  to  pass  upon  the  preference  given  them  in  the  gen- 
eral fiijid. 

The  question  of  expenses,  a|id  how  they  should  be  borne, 
was  not  raised  or  considered  below,  and,  therefore,  furnishes 
nothing  for  us  to  review. 

We  think  the  case  was  properly  decided,  and  the  order  of 
the  General  Term  should,  therefore,  be  affirmed,  with  costs  to 
the  receiver  to  be  paid  by  the  appellants. 

All  concur,  except  Folger,  Oh.  J.,  absent. 

Order  affirmed. 

♦8ee82N.  Y.  172. 
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In  the  Matter  of.  the  Application  of  the  Pbobpegt  Pabk  and 
Coney  Island  Railroad  Company  to  Acquire  Title  to 
Landfi. 

An, order  refiiBing  to  set  aside,  on  the  ground  of  their  misconduct,  the  re- 
port of  commissioners  appointed  under  the  General  Railroad  Act  (Chap. 
140,  Laws  of  1850,  as  amended  by  chap.  282,  Laws  of  1864),  to  appraise 
damages  for  lands  taken  for  railroad  purposes,  where  the  evidence  of  the 
alleged  misconduct  was  conflicting  and  does  not  clearlj  establish  it,  is  ^^   ^^^ 

not  reviewable  by  this  court.  .  ^^g     g2 

So  also  an  order  denying  an  application  of  the  land-owner  to  have  the  re-       *— 
port  sent*back  to  the  commissioners,  with  directions  that  they  state  the 
grounds  of  their  decision,  is  one  resting  in  the  discretion  of  the  court,  and 
is  not  reviewable  here. 

Where  the  Supreme  Court  orders  a  new  report,  and  the  new  report  neither 
increases  nor  diminishes  the  amount  awarded  by  the  first,  it  is  not  nec- 
essary that  it  should  be  presented  to  the  court  for  confirmation,  it  is  of 
itself  final  and  conclusive.  An  order  of  confirmation  is, therefore,  nuga- 
tory. 

It  seerns  that  the  report  of  such  commissioners  can  in  no  case  be  brought  to 
this  court  for  review  either  by  appeal  or  eeHiorari;  the  determihation  of 
the  Supreme  Court  is  final  and  conclusive. 

The  construction  of  said  act  making  the  second  report  final  and  conclusive 
does  not  render  the  act  unconstitutional  as  depriving  the  Supreme  Court 
of  its  constitutional  jurisdiction  or  denying  to  the  land-owner  due  pro- 
cess of  law;  commissioners  are  the  tribunal  provided  by  the  Constitution 
in  such  cases.    (State  Const. ,  art.  1»  §  7.) 

(Argued  May  81,  1881  ;  decided  June  14,  1881.)' 

• 

These  were  appeals  by  land-owners  from  orders  of  the 
General  Term  of  the  Supreme  Court,  in  the  first  judicial  de- 
partment, made  February  15,  1881,  which  aflBrmed  certain  Spe- 
cial Term  orders,  the  substance  of  which  with  the  material  facts 
are  set  forth  in  the  opinion.  (Reported  below,  as  to  one  of 
the  appeals,  24  Hun,  199.) 

Ber^.  G,  Hitchmga  and  A.  J.  Vomderpoel  for  appellants. 
The  order  affirming  order  denying  motion  to  set  aside  report 
is  appealable  under  section  90,  subdivision  3,  of  the  Code. 
(Code,  tit.  5,  chap.  13,  §§  1856,  1357,  1358.)  The  order  ap- 
pealed  from  is  a  final  order  within  the  meaning  of  the  Code. 
SiCKKLS  — -  Vol.  XL.        62 


490     In  the  Mattek,  etc.,  of  P.  P.  &  0.  I.  B.  B.  Co.  [June, 


Statement  of  eaae. 


{MoMer  of  R.  cSk  8.  E.  B.  Co.,  43  N.  Y.  187;  8.  (7.,  55  id. 
145;  Matter  of  B.  <Sk  A.  R.  R.  Co.,  53  id.  578;  Matter  of 
Jarmerj  78  id.  601 ;  Bergea  v.  Ocmaam,^  79  id.  146 ;  MoMer 
of  Eledated  R.  R,,  78  id.  383 ;  Gcm'rs  of  Washington  Pwrh, 
56  id.  144 ;  N.  T.  C.  R.  R.,  49  id.  414 ;  Long  Island  R,  R., 
45  id.  364 ;  aty  qf  Byffalo,  64  id.  547 ;  Peo]^  v.  Pinkerton, 
77  id.  245;  Matter  of  L.  dk  B.  R.  R,,  id  557;  BoiOon  dk  U. 
R,  R.J  79  id.  64-69;  Freeholders  of  IrondegtcoU,  68  id.  377; 
Freeholders  qf  Catta/raugus^  59  id.  816;  Military  Parade 
around,  60  id.  319 ;  Matter  of  Rochester  Corners,  66  id.  413.) 
Thje  applicatioa  to  set  aside  the  report  was  a  remedy  or  '^  proee- 
cution  of  a  right"  under  the  definition  of  the  Code  and  the 
order  upon  it,  therefore,  appealable.  (Code,  §§  3333,  3334 ; 
Bdhnap  v.  Waters,  1  Kern.  478 ;  Ludlow  v.  Knox,  7  Abb. 
[N.  S]  411;  Erie  R.  R.  v.  Ramsay ,  45  N.  Y.  637;  Brink- 
ley  V.  BrinMeyy  47  id.  40;  Sioeti^  Ave.  R.  R.  v.  OilbertEl. 
jR.,  71  id.  434.)  In  this  ease  the  order  was  not  discretionary. 
{Matt^  of  Mayor,  etc.,  49  N.  Y.  150 ;  Matter  qf  N,  Y.  Cen- 
tral, 64  id.  60.)  Discretionary  orders  are  appealable  where 
the  discretion  is  improperly  exercised  or  withheld.  {People 
ex  rel.  Gas-light  Co.,  78  N.  Y.  67;  CUy  of  Buffalo,  4  id. 
547;  Tripp  v.  Cook,  26  Wend.  148;  Hovyell  v.  MiUs,  53  N. 
Y.  322;  Fishery.  Hepburn,  48  id.  41;  Watertaum  Bk.  v. 
Mix,  51  id.  558.)  The  order  of  General  Term,  affirming  the 
order  confirming  the  report,  and  the  orders  denying  the  mo- 
tions to  set  it  aside  and  to  send  it  back,  brought  up  for  review 
under  it,  is  appealable  to  this  court.  (Code,  §  190,  subd. 
3;  Code,  §§  1356,  1357, 1358, 1361 ;  MaUer  qf  Central  Park, 
61  Barb.  45,  46;  King's  Bridge  Road,  4  Hun,  599,  601, 
602;  R.  dk  8.  R.  R.  Co.,4S  N.  Y.  187;  55  id.  146;  Mat- 
ter of  Townsen4,  39  id.  171 ;  Rochester  Water-  Works,  66  id. 
413 ;  Bloomfidd,  etc.,  Oas  Co.,  62  id.  386 ;  Long  Island  R. 
R.,  45  id.  864;  R.  <b  A.  R.  R.  Co.,  58  id.  575;  Z.  cfe 
B.  R.  R.,  77  id.  557-632;  B.,  etc.,  R.  R.,  79  id.  64; 
jr.  T.  C,  49  id.  414;  77  id.  249.)  Orders  of  conflrma- 
tion  in  proceedings  under  the  railroad  act  are  appealable.. 
{Jn  re  Townsend,  89  N.  Y.  171 ;   Bloomfield  Gas  Co.,  68 


1881.]  Ik  thb  Mattbe,  eto.,  of  P.  P.  &  0.  L  B.  B.  Co.  *  491 
Statement  of  caae. 

id.  386;  Rochester  Water-Warka^  66  id.  413.)  So  also  are 
other  orders  in  railroad  proceedings  where  substantial  rights  are 
involved.  (jB.  cfe  S.  B.  B.,  48  N.  T.  137;  55  id.  145; 
B.  cfe  A.  B.  B.,  53  id.  674;  Caned  <&  Walker  SU.^  2  Kern. 
411 ;  Kmgs  Co.  EL  B.  B.,  78  N.  Y.  383 ;  MaUer  of  Byera, 
72.  id.  4 ;  Loakport  <&  B.  B.  jB.,  77  id.  557 ;  Long  hlamd  B. 
B.^  45  id.  364.)  The  motion  to  set  aside  the  report  should 
have  been  granted ;  under  the  facts  and  circumstances  of  the 
case  it  was  a  substantial  right.  {Matter  of  N,  Y,  O.  <k  E.  B. 
B.  B.y  64  N.  Y.  60;  S.  C,  5  Hun,  105 ;  Matter  of  Mayor^ 
eto.,  49  N.  Y.  150;  S.  C,  42  How.  Pr.  220.)  The  declara- 
tion of  the  statute  that  the  report  shall  be  final  did  not  pre- 
clude the  court  from  setting  it  aside  upon  motion.  {Matter  of 
Mayor,  49  N.  Y.  150 ;  MaUer  of  N.  Y.  (7.,  64  id.  60.)  The 
motion  to  send  the  report  back  or  set  it  aside  should  have 
been  granted.  {Matter  of  Boston,  etc.,  B.  B.,  22  Hun,  177; 
Matter  of  CommiasionersyQl  Barb.  42;  Matter  of  City  of 
BrooUyn,  73  N.  Y.  186;  Potter  v.  Ca/rpenter,  71  id.  74; 
Quvnoey  v.  Young,  53  id.  604 ;  Biglen  v.  Pmkney,  80  id. 
686 ;  In  re  Flatbush  Ave.,  1  Barb.  286 ;  Matter  of  Cmtral 
Park,  61  id.  277,  355 ;  Matter , of  'Commiedonere^  61  id.  42  ; 
Van  Slyke  v.  Hyatt,  46  id.  259 ;  Matter  of  John  and  Cherry 
Ste.,  19  Wend.  660,  678;  In  re  N.  Y  C,  6  Hun,  149; 
Meaoham  v.  Bv/rke,  54  N.  Y.  220 ;  Matter  of  William  and 
Anthony  Sts.,  19  Wend.  678,  698 ;  Matter  of  Pean^l  St,  id, 
651,  656;  Boston  d  H.  T.  B.  B.,  22  Hun,  177.)  The  words 
of  the  statute  that  the  second  report  shall  be  final  and  con- 
clusive do  not  divest  the  Superior  Courts  of  jurisdiction  over 
it,  or  take  away  the  right  of  review.  {Bexy.  Morl/y,  2  Burrows, 
1040  ;  Smith  v.  Comraissioners,  2  Mod.  45 ;  Keigly*s  Case,  10 
Ooke,  138  and  note ;  Bex  v.  Commissioners,  2  Keble,  83 ;  2 
Hawkins'  Book,  chap.  27,  §  23 ;  1  Ld.  Eaymond,  580 ;  £ing 
V.  Jukes,  8  T.  E.  542 ;  Matter  of  Canal  and  Walker  Sts.,  2 
Kern.  412 ;  LoMton  v.  Commi,issioners  of  Highways,  2  Cai. 
182 ;  Matter  of  Bradhurst,  16  Johns.  13 ;  Ee  pwrte  Heath, 
3  Hill,  61,  62;  People  v.  Freema/n,  3  Lans.  149 ;  Le  Boy  v. 
Mayor,  2  Johns.  430 ;  Ed  parte  Mayor,  23  Wend.  287 ;  Mat- . 
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ier  of  Kingshridge  Road^  4  Hun,  601 ;  People  v.  CcmoL 
Boards  7  Lans.  222.)  "  Due  process  of  law  "  means  the  same 
as  ^'  law  of  the  land,"  and  implies  that  regular  course  of  judi- 
cial proceedings  in  practice  when  the  Constitution  was  framed- 
(Pomeroy  on  Const.  Law,  §§  246;  248,  250 ;  Cooley  on  Const. 
Lim.,  chap.  11,  p.  351,  and  note ;  Twylor  v.  Porter^  4  Hill, 
140 ;  Hiokoch  v.  Scribner^  3  Johns.  Cas.  315  ;  Stuwrt  v.  Palmer j 
74  N.  T.  191 ;  WesterveU  v.  Oregg,  12  id.  209 ;  Matter  of  N.  T. 
C.J  64  id.  60.)  The  provision  that  the  report  shall  be  final  is 
unconstitutional  and  void,  because  it  abridges  and  curtails  the 
established  jurisdiction  of  the  Supreme  Court  over  such  inferior 
tribunals.  {De  Hart  v.  Satchy  3  Hun,  375 ;  Alexander  v. 
JSennetty  60  N.  T.  204;  Matter  of  NichoUj  79  id.  82.) 

John  H.  Bergen  for  respondents.  The  general  railroad 
act  does  not  give  the  court  power  to  set  aside  the  report  of 
commissioners,  upon  motion,  and  it  is  only  on  appeal  from  the 
report  that  a  new  appraisal  may  be  ordered  and  commissioners 
appointed  under  the  statute.  {Albany  cfe  N.  R,  R.  v.  Oro/ne, 
7How.  Pr.  164;  iT.  T.  cb  E.  Ry.  v.  Cor^,  5  id.  177;  N.  Y. 
cb  E.  Ry.  V.  Cdbumy  6  id.  223 ;  Rochester  (b  S.  R.  R.  v. 
Btidlongj  id.  i67  ]  Rochester^  eto.y  v.  Beckwit/ij  10  id.  169.) 
The  Supreme  Court  has  the  same  power  to  vacate  the  report 
in  this  case  for  misconduct  as  it  would  have  to  set  aside  the  ver- 
dict of  a  jury  or  the  report  of  a  referee.  (Matter  of  the  JV.  Y. 
G.  R.  R.  Co.,  64  N.  T.  60.)  This  being  the  second  report  in 
this  case,  the  statute  (§  18,  General  Bailroad  Law)  makes  it 
final  and  conclusive  upon  all  parties.  {McAUieter  v.  The 
Albion  P.  R.  Co.,  10  N.  Y.  353j  The  People,  ex  rd.  S.  <& 
iT.  B.  R.  R.  Co.,  V.  Betta,  56  id.  600;  In  re  N.  Y.  C.  R. 
R.  Co.  V.  Marvin,  1  Kern.  276.)  The  order  of  the  General 
Term  is  not  appealable  to  this  court.  {Oray  v.  Fish^  53  N.  Y. 
630 ;  Livermore  et  al,  v.  Bainbridge,  56  id.  72 ;  Matter  of  N. 
Y.  C.  R.  if.  Co.,  64  id.  60.)  Thd  question  as  to  whether  the 
damages  awarded  by  the  commissioners  were  awarded  upon 
proper  grounds,  or  were  suflGicient,  was  not  open  upon  this 
motion.    {Matter  of  N.  Y  C.  R.  R.  Co.,  64  N.  Y.  60.) 
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Earl,  J.  This  is  a  proceeding  under  the  General  Kailroad 
Act  (Chap.  140  of  the  Laws  of  1850,  as  amended  by  the  act 
chap.  282  of  the  Laws  of  1854),  to  acquire  title  to  land  in 
Gravesend  avenue,  on  Long  Island,  for  the  purposes  of  the 
Prospect  Park  and  Coney  Island  Railroad  Company.  Com- 
missioners of  appraisal  were  appointed,  and  after  hearing  the 
parties  they  made  their  report,  awarding  to  the  owners  each 
|1  as  compensation  for  the  lands  taken.  That  report  was  con- 
firmed at  Special  Term ;  but,  upon  appeal  to  the  General  Term 
of  the  Supreme  Court,  the  order  of  confirmation  was  reversed 
and  the  report  was  set  aside  and  new  commissioners  appointed, 
who  were  ordered  to  make  a  new  appraisal.  It  appears  from 
the  opinion  of  the  General  Term  then  pronounced  that  it  set 
aside  the  report  of  the  commissioners  on  the  ground  that  they 
had  awarded  but  nominal  damages,  when  the  land-owners  ap- 
peared from  the  case  as  then  presented  to  be  entitled  to  more 
substantial  damages. 

A  hearing  was  had  before  the  new  commissioners,  and  they 
made  their  report,  which  again  awarded  to  the  land-owners 
nominal  damages,  $1  each  for  lands  taken.  The  land-owners 
then  made  a  motion  at  Special  Term  to  set  aside  and  vacate 
such  report  on  the  ground  that  it  was  in  violation  of  and  in 
conflict  with  the  opinion  and  decision  of  the  General  Term 
upon  the  prior  appeal,  and  for  gross  error  and  misconduct,  and 
the  notice  of  motion  also  asked  for  the  appointment  of  new 
commissioners.  That  motion  was  opposed  by  the  railroad 
company  upon  'aflidavits,  and  was  denied. 

The  company  then  made  a  motion  at  Special  Term  for  con- 
firmation of  the  report  of  the  commissioners,  and  it  was  con- 
firmed ;  and  at  the  same  time  the  land-ewners  made  a  motion 
that  the  report  be  sent  back  to  the  commissioners,  with  direc- 
tions that  they  should  state  the  grounds  of  their  decision  and 
the  rule  of  law  adopted  by  them  in  making  the  same,  and  the 
motion  was  opposed  upon  affidavits  on  the  part  of  the  railroad 
company,  and  was  denied. 

The  land-owners  then  appealed  from  the  three  orders  of  the 
Special  Term  above  mentioned  to  the  General  Term,  and  there 
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they  were  all  affirmed,  and  then  they  appealed  from  the  orders 
of  affirtnanoe  to  this  comt. 

The  point  is  made  that  these  orders  are  not  appealable 
to  this  conrt,  and  we  are  of  that  opinion.  The  order 
made  at  Speeial  Term  refusing  to  set  aside  the  report  of 
the  commissioners  on  "the  ground  of  their  misconduct 
was  one  resting  in  the  discretion  of  the  Supreme  Court,  and  is 
not  reviewable  here.  {In  the  Matter  of  the  N.  Y.  C.  <b  JS. 
B.  R.  R.  Co,^  64  N.  T.  60.)  It  was  not  shown  that  there  was 
any  irregularity,  fraud  or  mistake  in  the  proceedings  of  the 
commissioners  which  would  entitle  the  land-owners  to  the  order 
upon  principles  laid  down  in  the  Matter  of  the  a^ppHoaitAan,  of 
the  Mayor ^  eto.^  of  N.  Y.  (49  N.  T.  150).  The  sole  ground  upon 
which  the  land-owners  now  seek  to  establish  their  right  to  the 
order  is  that  the  commissioners  in  awarding  nominal  damages 
did  not  follow  the  decision  of  the  General  Term.  We  can- 
not say  that  they  did  not.  They  viewed  the  premises,  and 
with  the  prior  decision  of  j;he  General  Term  before  them, 
heard  all  the  evidence,  which  was  very  conflicting  as  to  value 
of  the  lands  taken,  and  we  cannot  say  that  there  was  no  justi- 
fication whatever  for  the  amount  awarded  by  them.  The  Gen- 
eral Term  did  not  find  that  tjiey  had  failed  to  follow  the  law 
as  laid  down  by  it.  Upon  the  appeal  of  this  order  to  the  Gen- 
eral Term,  Gilbert,  J.,  said  :  "  The  papers  before  us  show 
no  room  for  imputing  any  misconduct  to  the  commissioners, 
unless  the  fact  that  they  awarded  nominal  damages  only  be 
evidence  thereof.  A  few  remarks  will  dispose  of  that  ques- 
tion. The  land  of  Sheehy  had  been  taken  for  Gravesend 
avenue,  and  compensation  for  the  land  so  taken  had  been 
made  by  applying  the  awards,  therefor,  in  payment  of  an  as- 
sessment imposed  upon  Sheehy's  adjoining  lands  for  the  pur- 
pose, among  others,  of  paying  for  the  land  taken  for  the 
avenue.  That  was  a  hard  mode  of  compensation,  but  it  was 
lawful,  and  therefore  just  as  effectual  as  a  payment  of  money. 
The  taking  of  j)roperty  in  the  case  before  us  consisted  of  the 
addition  of  the  nse  of  a  part  of  Gravesend  avenne,  for  railroad 
purposes.    In  many  cases  of  such  a  taking,  an  owner  would 


1881.]  Ik  the  Matter,  etc.,  op  P.  P.  &  C.  I.  R  R  Co.     495 

Opinion  of  the  Court,  per  Earl,  J. 

be  amply  compensated  for  suoh  ikdditiotial  ase  by  nominal  dam- 
ages, and  we  see  no  reason  to  doubt  that  the  commissioners 
properly  applied  that  measure  of  compensation  in  this  ease* 
With  respect  to  the  depreciation  of  Sheehy's  adjoining  prop- 
erty, the  evidence  as  to  the  cause  thereof  was  very  conflicting. 
We  cannot  say,  as  a  legal  proposition,  that  a  conclusion  that 
such  depreciation  is  not  attributable  to  the  railroad  is  unwar^ 
ranted  by  the  evidence."  Dykman,  J.,  the  other  judge  sit^ 
ting  at  General  Term,  express^  the  opinion  that  the  commis- 
sioners, in  not  awarding  substantial  damages,  had  disregarded 
the  prior  decision  of  the  General  Term,  but  concurred  in  the 
order  of  affirmance,  on  the  ground  that  the  whole  question 
could  be  presented  in  a  more  satisfactory  manner  by  appeal 
from  the  ord^  confirming,  the  report.  Afterward,  upon  the 
appeal  from  the  order  confirming  the  report  to  the  General 
Term  composed  of  the  same  judges,  Dtehan,  J.,  writing  the 
opinion  of  the  court,  said :  '^  The  only  complaint  here  is  that 
the  measure  of  damages  adopted  by  the  commissioners  was  imr 
proper.  This  position  cannot  be  assumed,  and  it  has  no  evi- 
dence for  its  support.  On  the  contrary,  it  must  be  assumed 
that  the  commissioners  were  made  aware  of  the  decision  of 
this  court  on  that  question,  and  that  such  decision  was  a  law;, 
unto  them,  and  that  under  such  rule  they  have  found,  after  ex- 
amination and  investigation,  as  a  fact  that  there  results  no 
damage  to  the  land-owner.  Over  this  question  we  have  no 
control."  It,  therefore,  appears  that  the  Supreme  Oourt  was  not 
satisfied  that  any  misconduct  had  been  committed  by  the  com- 
missioners refusing  to  follow  the  law  as  that  court  had  laid  it 
down,  or  otherwise,  and  its  determination  is  not  subject  to  re- 

►  view  here. 

The  order,  denying  the  motion  of  the  land-owner  to  have 
the  report  sent  back  to  the  commissioners  with  directions  to 
them  to  state  the  grounds  of  their  decision,  was  one  resting 

.  in  the  discretion  of  the  Supreme  Court.  It  was  at  most  mere 
matter  of  practice.  The  report  contained  all  that  the  statute 
requires,  and,  even  if  the  court  could  have  properly  granted 
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the  motion,  the  land-owners  had  no  absolute  right  to  have  it 
granted. 

We  are  now  brought  to  the  main  appeal  —  that  from  the 
order  confirming  the  report  of  the  commissioners.  The  act 
of  1850  provides,  in  section  17,  that  the  report  of  the 
commissioners  shall,  upon  notice  to  i^l  the  parties  interested, 
be  presented  to  the  court,  for  confirmation,  and  that  the 
court  shall  confirm  the  same.  And  then  it  is  provided  in  sec- 
tion 18  that  either  party  may  appeal  to  the  Supreme  Court 
from  the  report  and  appraisal  of  the  commissioners,  and  that 
the  court,  upon  such  appeal,  may  order  a  new  appraisal  before 
the  same,  or  new  commissioners,  and  that  the  second  report 
"  shall  be  final  and  conclusive."  If  the  second  report  does  not 
increase  or  diminish  the  amount  awarded  by  the  first  report,  it 
need  not  be  presented  to  the  court  for  confirmation  or  any  fur- 
ther action.  If  it  increases  or  diminishes  the  amoimt  awarded 
by  the  first  report,  then  the  further  action  of  the  court  is 
needed,  not  for  the  confirmation  of  the  report,  but  for  the 
purpose  of  regulating  the  difference  between  the  awards  by 
the  first  and  second  reports. 

This  was  a  second  report,  and  the  amount  awarded  to  each 
land-owner  wafe  the  same  as  by  the  first  report.  The  order  of 
confirmation  at  the  Special  Term  was,  therefore,  entirely  use- 
less and  harmless,  and  nugatory  as  well ;  and  so  the  order  of  the 
General  Term,  affirming  that  of  the  Special  Term,  so  far  as  I  can 
perceive,  served  no  purpose,  and  decided  nothing.  The  appeal 
to  the  General  Term  brought  there  no  question  for  review.  The 
repoii;  of  the  commissioners,  as  to  the  amount  of  damages,  was 
of  itself  final  and  conclusive.  If  the  land-owners,  in  such  a 
case,  claim  that  there  was  any  irregularity,  fraud  or  mistake  in. 
the  proceedings  of  the  commissioners,  or  back  of  such  proceed- 
ings, their  remedy  is  by  motion  to  set  the  award  and  pro- 
ceedings aside,  and  not  by  appeal  fix>m  the  award,  or  the  order 
confirming  the  same ;  and,  from  brders  made  upon  such  motions, . 
appeals  may  be  had,  even  to  this  court,  if  they  involved  sub- 
stantial rights,  and  do  not  rest  in  discretion. 

But  if  we  assume  that,  by  this  appeal,  the  report  and  award 
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of  the  commissioners  are  brought  before  us,  yet  we  are 
of  opinion  that  there  is  nothing  for  us  to  review.  The 
commissioners  are  to  determine  the  amount  of  compensa- 
tion to  be  made  to  the  owners  of  land  taken,  and  in  making 
such  a  determination,  they  must  decide  all  the  questions  in. 
volved.  They  may  err  in  their  judgment  and  yet  the  statute 
makes  a  second  report  "  final  and  conclusive."  That  cannot  be 
reviewed  by  appeal  or  certiora/ri.  Here  the  first  conrnotission- 
ers,  after  hearing  the  evidence  and  viewing  the  lands,  awarded 
one  dollar  to  each  of  the  land-owners.  The  Supreme  Court, 
upon  appeal  to  it,  thought  that  the  amount  awarded  was  not 
large  enough  and  ordered  the  new  appraisal.  The  new  com- 
missioners heard  the  parties  and  the  evidence,  viewed  the  prem- 
ises, and  had  before  them  for  their  guidance  the  law  as  laid 
down  by  the  General  Term,  and  they  again  determined  that  the 
land-owners  were  entitled  to  but  nominal  damages.  They 
may  have  erred  in  their  judgment,  but  the  law  gives  no  other 
tribunal  the  right  or  power  to  correct  the  error,  if  one  was 
committed.  In  the  Matter  of  the  New  York  Central  Rail- 
road Company  v.  Ma/rvim,  (11  N.  Y.  276),  the  report  of  the 
commissioners  appointed  under  the  act  of  1850  was  confirmed 
by  the  Special  Term,  and,  upon  appeal,  by  the  General  Term 
of  the  Supreme  Court.  The  land-owners  then  appealed  to  this 
court,  and  although  the  report  then  in  question  was  a  first 
report,  it  was  held  that  there  could  be  no  appeal  to  this  court, 
and  the  appeal  was,  upon  motion,  dismissed.  Pabeeb,  J.,  said  : 
*'  I  think  it  was  the  intention  of  the  legislature  to  prescribe,  in 
the  Bailroad  Act,  an  entire  system  for  ascertaining  the  value  of 
the  lands  taken.  It  contains  no  express  provision  authorizing 
an  appeal.  It  gives  to  the  Supreme  Court  the  power  of  grant- 
ing a  rehearing  but  once,  and  by  declaring  the  second  report 
"  final  and  conclusive,"  it  not  only  precludes  any  further  action 
on  the  part  of  the  Supreme  Court,  but  cuts  off  also  any  appeal 
from  such  second  report  to  this  court.  This  restriction  is,  I  think, 
evidence  of  a  design  to  limit  the  extent  to  which  litigation  should 
be  permitted  on  a  mere  question  of  appraising  the  value  of 
Siokels— Vol.  XL.       63 
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land,  and  to  confine  it  to  the  several  steps  and  hearings  ex- 
pressly permitted  by  the  act."  In  the  People  ex  rd.  The 
SchuylerviUe  and  Upper  Hudson  Railroad  Compamy  v.  Betts 
(55  N.  T.  600),  there  was  an  attempt  to  review,  by  common- 
law  oertiora/riy  the  second  report  made  by  commissioners  of 
appraisal  appointed  under  the  act  of  1860,  and  it  was  there 
held  that  the  second  report  was  final  and  conclusive,  and  could 
not  be  reviewed  by  appeal  or  common-law  certiorari.  In  the 
Matter  of  D.  &  H.  C.  Co.  (69  N.  Y.  209),  in  a  case  where  a 
first  report  of  commissioners  was  under  consideration,  Allen, 
J.,  said  :  "  The  original  act  authorizing  the  formation  of  rail- 
road corporations  (Chap.  140  of  the  Laws  of  1850)  creates  a 
system  complete  in  itself  for  the  acquisition  of  land  for  the 
purposes  of  railroads  and  the  appraisal  of  damages  to  the  own- 
ers of  lands  taken ;  and  by  section  18,  the  determination  and 
judgment  of  the  Supreme  Court,  upon  an  appeal  from  the  ap- 
praisers, is  made  fin^l  and  conclusive,  as  that  statute  has  been 
interpreted,  and  no  appeal  lies  to  this  court."  All  the  reasons 
given  for  these  decisions  may  not  be  satisfactory,  and  yet  there 
can  be  no  mistake  as  to  what  the  cases  decide,  and  that  is  that 
the  report  of  the  comniissioners  can  in  no  case  be  brought  to 
this  court  by  appeal  or  certiorari  for  review.  We  think  they 
carry  out  the  plain  purpose  of  the  statute  and  should  be  ad- 
hered to.  It  is  claimed  that  the  construction  thus  given  to  the 
statute  overlooks  section  5  of  chapter  282  of  the  Laws  of  1854, 
which  provides  as  follows :  "  In  all  cases  of  appraisal  under  this 
act,  and  the  act  hereby  amended,  where  the  mode  or  manner  of 
conducting  all  or  any  of  the  proceedings  to  the  appraisal  and 
the  proceedings  consequent  thereon  are  not  expressly  provided 
for  by  the  statute,  the  courts  before  whom  such  proceedings 
may  be  pending  shall  have  the  power  to  mako  all  the  neces- 
sary orders  and  give  the  proper  directions  to  carry  into  eflEect 
the  object  of  this  and  the  aforesaid  act ;  and  the  practice  in 
such  cases  shall  conform  as  nearly  as  possible  to  the  ordinary 
practice  in  such  courts."  This  section  was  intended  only  to 
.  regulate  the  practice,  and  to  empower  the  court  to  make  all  the 
necessary  orders  to  carry  into  effect  the  object  and  purpose  of 
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the  two  acts,  not  to  thwart  them  by  allowing  more  review, 
and  more  appeals  than  the  Bjct  provides  for. 

It  is  further  claimed  that  the  construction  which  holds  the 
second  report  of  the  commissioners  final  and  conclusive  renders 
the  act  of  1850  in  that  respect  imconstitutional,  because  it 
deprives  the  Supreme  Court  of  its  constitutional  jurisdiction, 
and  denies  to  the  land-owner  due  process  of  law.  A  decisive 
answer  to  this  is  that  the  commissioners  are  the  tribunal  pro- 
vided by  the  Constitution  to  ascertain  the  compensation  to  be 
made  to  land-owners  in  such  cases.  (Constitution,  art.  1,  §  7.) 
The  compensation  is  to  be  ascertained  by  a  jury  or  by  commis- 
sioners appointed  by  a  court  of  record.  When  commissioners 
have  been  appointed,  no  other  tribunal  can  ascertain  the 
amount  of  compensation  or  increase  or  diminish  'the  amount 
which  may  be  awarded  by  them.  The  whole  question  is  sub- 
mittted  to  them.  Without  any  violation  of  the  Constitution, 
the  legislature  could  have  made  the  first  report  final  and  con- 
clusive, and  that  woidd  have  been  the  very  "  process  of  law  " 
provided  by  the  Constitution.  The  commissioners  may  err 
like  any  other  tribunal  of  final  resort,  and  for  such  error  there 
is  no  remedy.  If  their  proceedings  are  fraudulent,  illegal  or 
irregular,  they  may  undoubtedly  be  set  aside,  or  they  may  be 
reviewed  upon  the  first  appeal  authorized.  Here  the  only 
allegation  made  is  that  the  compensation  awarded  is  merely 
nominal  when  it  should  have  been  substantial.  No  fraud  is 
alleged  and  no  irregularity,  and  no  other  illegality  is  claimed. 
We  do  not  know  that  the  amount  awarded  is  not  all  the 
damages  which  the  commissioners  found  the  land-owners 
suffered.  They  proceeded  regularly,  heard  the  parties  and 
their  evidence,  viewed  the  premises  and  made  their  decision. 
The  law  says  such  decision  shall  be  final,  and  that  ends  it. 

The  appeals  must  be  dismissed,  but  without  costs  of  appeal 
to  this  court. 

All  concur,  except  Folgbb,  Cb.  J.,  absent. 

Appeals  dismissed. 


500         Trow's  Printing,  etc.,  Company  v.  Hart.      [June, 


Statement  of  case. 


85  GOOl 

I     75  AD    54| 


Trow's  PRiNxiNa  and  Bookbinding  Company,  Appellant,  v. 
James  W.  Hart.     Nelson  Sherwood,  Respondent. 

The  provision  of  the  Code  of  Civil  Procedure  (§  682)  authorizing  persons 
who  have  acquired  suhsequent  liens  upon  or  interest  in  attached  prop- 
ert7  to  move  to  set  aside  the  attachment  is  not  limited  to  those  who  liave 
acquired  liens  or  interests  hy  proceedings  in  inmtum  against  the  defend, 
ant  in  the  attachment ;  it  includes  as  well  one  who  claims  under  a  volun- 
tary transfer  from  such  defendant. 

The  motion  may  be  made  by  one  who  has  acquired  a  lien  or  interest  in  a 
part  only  of  the  attached  property. 

The  relief  in  such  case  will  be  limited  to  vacating  the  attachment  as  to 
such  part. 

Where  the  affidavits  of  the  moving  party  are  confined  simply  to  showing 
his  right  to  move,  and  excusing  any  delay,  the  plaintiff  is  not  entitled  to 
read  affidavits  in  support  of  the  attachment. 

(Argued  May  81,  1881 ;  decided  June  14^1881.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
made  December  6,  1880,  which  affirmed  an  order  of  Special 
Term  vacating  an  attachment  herein.  The  attachment  was 
levied  upon  certain  real  estate. 

The  motion  to  vacate  was  made  by  Nelson  Sherwood,  upon 
the  papers  upon  which  the  attachment  was  granted  and  upon 
his  affidavit  showing  that  after  the  levy,  but  before  judgment, 
defendant  conveyed  to  him  a  part  of  the  lands  levied  upon, 
he  taking  title  without  knowledge  of  the  levy.  Beasons  were 
also  assigned  for  delay  in  making  the  motion. 

Raphael  J,  Moses^  Jr.y  for  appellant.  Under  section  682 
of  the  Code  the  words  "  acquired  a  lien  upon  or  interest  in  the 
property  attached,"  refer  to  attachment  liens  and  judgment 
liens;  persons  are  not  bound  by  the  lis  pendens^  who  acquire 
their  right  against  the  defendant,  not  under  or  through  him. 
(Note  to  §  682;  §§1284,  sub.  2,  1288;  §§  1247,  1450;  Rogers 
V.  Conner,  45  N.  T.  388 ;  Lamont  v.  Chestine,  65  id.)  The 
motion  is  made  too  late  after  the  attached  property,  or  any 
part  of  it,  is  sold  and  applied  to  the  payment  of  the  judgment. 
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(§§  687,  1283.)  The  "  Ken  acquired  upon  or  interest  in  his 
property  after  it  was  attached,"  necessarily  refers  to  the  whole 
property  attached,  not  merely  to  a  part.  {Royal  Ins.  Co.  v. 
If  Me,  5  Abb.  [N.  S.]  54;  §§  687,  688, 1458, 1459.) 

/.  T.  Williams  for  respondent.  It  is  competent  for  Sher- 
wood to  make  this  motion.     (Note  to  §  682,  New  Code.) 

Andrews,  J.  Sherwood  acquired,  by  his  conveyance  from 
Hart,  an  interest  in  the  land  attached,  and  was,  therefore,  enti- 
tled to  move  to  vacate  the  attachment,  ui^der  section  682  of 
the  Code.  The  right  of  third  persons  to  move,  is  not  confined 
to  persons  who  have  acquired  liens  or  interests,  by  proceedings 
in  invituniy  against  the  defendant  in  the  attachment.  The 
language  of  the  section,  does  not  admit  of  this  limitation ; 
nor  does  there  seem  to  be  any  reason  why  a  person  who  has 
acquired  an  interest  by  voluntary  transfer  from  the  defendant, 
should  not  be  permitted  to  stand  in  his  place,  in  respect  to  the 
right  to  question  the  validity  of  an  attachment. 

The  objection  that  the  motion  cannot  be  made  by  a  person 
who  has  acquired  an  interest  in  part  only,  of  the  attached 
property,  is  not  tenable.  The  relief  in  such  case,  will  be 
limited  to  vacating  the  attachment  as  to  such  part.  The 
plaintiff  in  the  attachment  cannot  complain,  because  the  at- 
tachment is  not  set  aside  m  toto.  It  is  true,  he  may  be  sub- 
jected to  similar  applications  in  behalf  of  other  parties  who 
may  have  acquired  distinct  interests,  but  this  is  not  a  legal 
ground  for  denying  the  remedy. 

The  plaintiff  was  not  entitled  to  read  aflSdavits  in  support 
of  the  attachment  other  than  those  on  which  it  issued.  The 
aflSdavit  of  Sherwood  was  confined  to  the  purpose  of  showing 
his  right  to  move,  and  of  excusing  his  delay.  It  did  not  con- 
trovert or  avoid  any  fact  stated  in  the  papers  upon  which  the 
attachment  was  granted,  and  did  not  bear  upon  the  merits. 
(Steuben  Co.  Bank  v.  Alberger,  75  N.  T.  179.) 

The  order  should  be  aflBrmed. 

All  concur,  except  Folger,  Ch.  J.,  absent. 

Order  aifirmed. 
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John  Baxteb,  Respondent,  v.  "William  F.  Dkake^  Appellant. 

• 

Under  the  Code  of  Civil  Procedure  (§  553),  in  an  action  npon  a  judgment  of 
a  court  out  of  the  State,  plaintiff  is  entitled  to  an  order  of  arrest,  where 
the  original*  cause  of  action  was  such  as  to  authorize  the  arrest  of  de- 
fendant. 

jR  seems  that  the  action  should  be  brought  upon  the  judgment,  instead  of 
the  original  cause  of  action. 

(Argued  May  81, 1881 ;  decided  June  14, 1881.) 

Appeal  from  order  of.  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  November  26, 
1880,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  to  vacate  an  order  of  arrest  herein.  (Reported  below, 
22  Hun,  665.) 

The  facts  are  sufficiently  stated  in  the  opinion. 

Algernon  S.  SvUwan  for  appellant.  The  arrest  of  defend- 
ant was  not  warranted  under  section  562  of  the  Code  of  Civil 
Procedure.  {Ooodrich  v.  Dvmhar^  17  Barb.  644.)  This  action 
is  upon  a  contract,  L  e.^  a  judgment;  No  part  of  the  Code 
authorizing  arrests  because  of  tort  can  apply  to  it.  (McOuire 
V.  OaUagher,  2  Sandf .  402.) 

Damd  J.  H.  WiUoox  for  respondent.  The  facts  clearly  es- 
tablished the  right  to  arrest.  (Code  of  Civil  Procedure,  §§  549, 
560.)  The  right  to  arrest  is  not  lost  by  reason  of  the  recovery 
of  judgment  in  the  Circuit  Court.  (  Warner  v.  De  Baun^  1 
E.  D.  S.  261 ;  Greenhaum  v.  Stem,  2  Daly,  223;  FeOows  v. 
Cooke,  50  How.  Pr.  95;  S.  61,  6  Daly,  204;  ArthurUm  v.. 
DaUey,  20  How.  Pr.  311 ;  Commissioners'  Report,  Appendix 
B.  619,  §  552,  and  Throop's  Code,  §  552;  Code  of  Civil  Pro- 
cedure,  §  552.)  The  fact  that  the  debt  had  passed  into  the 
form  of  a  judgment  does  not  change  its  character.  It  is  still  a 
claim  for  damages  for  conversion  or  fraud.  {Shumcm  v.  Straus, 
52  N.  T.  404,  408 ;  Cki/rk  v.  Bowling,  3  id.  216 ;  Freiierg  v. 
Popper,  12  Hun,  658 ;  //*  re  Patterson,  2  Ben.  155 ;  In  re 
Whitehouse,  4  N.  B.  R.  63 ;    Warner  v.  Cronkhite,  13  id.  52  J 
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In  re  Seynumr^  6  Int.  Rev.  Rec.  60,  61 ;  Arthnrton  v.  DaUej/^ 
20  How.  Pr.  311 ;  liUows  v.  Cooke,  6  Daly,  204.)  The  order 
of  arrest  is  not  dependent  merely  upon  the  form  or  contents 
of  the  complaint.  It  is  sufficient  if  the  jurisdictional  facts 
appear  from  any  of  the  papers  upon  Which  the  order  is  l)ased. 
{Sloane  v.  Zivermorey  14  Hun,  29 ;  Taylor  v.  Faas^  id.  166.) 

Miller,  J.  The  complaint  in  this  action  is  upon  a  judg- 
ment alleged  to  have  been  recovered  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Tennessee.  The 
*  action  was  originally  brought  in  the  State  Court  of  Tennessee, 
and  was  renK)ved,  upon  the  application  of  the  defendant,  to  the 
Circuit  Court  of  the  United  States.  An  affidavit  upon  which 
the  order  of  arrest  was  granted  shows  that  certain  bonds,  of 
$1,000  each,  were  delivered  to  the  firm  of  which  the  defend- 
ant was  a  member,  to  be  sold  on  commission ;  that  all  of  them, 
except  eighteen,  which  were  duly  demanded,  were  accounted 
for,  and  for  those,  said  firm  refused  to  account,  and  they  were 
kept  and  converted  to  the  use  of  said  firm,  and  that  a  judgment 
was  recovered  for  the  said  conversion  in  the  said  Circuit  Court 
for  the  same  amount  which  the  plaintiff  claims  to  recover  in  this 
action.  The  case  at  bar  was  one  for  which  the  defendant  was 
clearly  liable  to  be  arrested  under  the  Code  of  Civil  Procedure 
(See  §§  549, 550),  and  the  question  now  presented  is,  whether  the 
right  to  arrest  was  lost  by  reason  of  the  recovery  of  the  judg- 
ment in  the  Circuit  Court  of  the  United  States  2  Before  the 
enactment  of  the  Code  of  Civil  Procedure,  the  question 
whether  a  recovery  of  a  judgment  in  a  court  out  of  the  State 
merged  the  original  cause  of  action,  and  the  right  to  an  order 
of  arrest  was  the  subject  of  consideration  by  the  courts,  and 
the  decisions  in  regard  to  the  same  were  not  entirely  uniform. 
( Wwnaer  v.  DeBaun^  1  E.  D.  Smith,  261 ;  Oreembanim  v. 
Stem,  2  Daly,  223 ;  Fellows  v.  Cooh,  50  How.  95.)  These 
decisions  in  the  New  York  Common  Pleas  hold  that  the  right  to 
arrest  exists  notwithstanding  the  judgment.  In  the  Supreme 
Court  there  is  some  conflict,  but  the  contrary  rule  is  upheld  by 
the  weight  of  authority.     In   Goodrich  v.  Duribar  (17  Barb. 
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644),  an  order  of  arrest  was  granted  after  a  judgment  had 
been  obtained  in  another  State,  and  the  General  Term  held 
that  the  law  of  this  State  was  that  a  judgment  merges  the 
original  cause  of  action.  (See,  also,  Mallory  v.  Leach^  23 
How.  Pr.  507 ;  Goodale  v.  Finn^  2  Hun,  151.)  A  contrary 
doctrine  is  upheld  in  Arthurton  v.  DaUey  (20  How.  Pr.  311). 
It  was  decided  in  this  State  many  years  since,  that  a  judgment 
extinguished  the  original  debt,  and  that  the  judgment  of  the 
court  of  a  neighboring  State  is  no  less  effectual  in  extinguish- 
ing the  demand  on  which  it  was  rendered  than  the  judgment 
of  a  court  strictly  domestic.  {Besley  v.  Palmer^  1  Hill,  482. 
See,  also,  NichoU  v.  Mason^  ai  Wend.  341,  342 ;  OaJdey  v. 
AapinwaUj  4  Comst.  514,  519,  520;  SuydamY,  Barber^  IS 
N.  Y.  468,  470.)  Upon  the  enactment  of  the  Code  of  Civil 
Procedure,  an  additional  provision  was  made  (§  552)  which  de- 
clares that  "  the  recovery  of  a  judgment  in  a  court,  not  of  the 
State,  for  the  same  cause  of  action ;  or,  when  the  action  is 
founded  on  fraud  or  deceit,  for  the  price  or  value  of  the  prop- 
erty obtained  thereby,  does  not  affect  the  right  of  the  plaint- 
iff to  arrest  the  defendant,  as  prescribed  in  this  title."  It  is 
insisted  that  this  section  was  intended  to  and  did  settle  the 
rulie  as  to  the  effect  of  a  judgment  in  the  court  of  another 
State  and  as  to  the  right  to  an  order  of  arrest,  and  a  note  of 
the  commissioners  to  this  section  states  that  this  was  a  new 
provision  settling  a  point  upon  which  the  authorities  are  in 
conflict,  whether  a  foreign  judgment  prevents  an  arrest  in  this 
State  in  an  action  relating  to  the  same  cause  of  action. 

The  provision  cited  clearly  declares  that,  where  a  judgment 
has  been  recovered  in  the  court  of  another  State  for  the  same 
cause  of  action,  the  right  of  the  party  to  an  order  of  arrest 
is  not  affected.  This  interpretation  gives  the  right  to  prose- 
cute upon  the  demand  the  same  as  if  no  judgment  had  been 
obtained,  and  whether  the  suit  was  upon  the  judgment  or 
upon  the  original  cause  of  action  separately  is  not,  I  think, 
material,  and  cannot  affect  the  right  conferred,  as  ^^  the  same 
cause  of  action  "  evidently  means  the  cause  of  action  on  which 
the  judgment  was  entered.     The  action  here  is  on  the  judg- 
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ment,  and  one  of  the  affidavits  upon  which  the  Order  of  ar- 
rest was  granted  shows  that  it  was  for  the  conversion  of 
property,  and  thus  establishes  that  it  was  for  the  same  identi- 
cal cause  of  action  as  the  judgment  itself.  The  true  inter- 
pretation of  the  section  cited  is,  that  where  there  is  a  judg- 
meht  out  of  the  State,  when  the  action  is  of  such  a  nature  as 
to  authorize  an  arrest,  the  plaintiff  has  a  right  to  sue  within 
the  State  for  the  original  cause  of  action,  precisely  the  same 
as  if  no  judgment  had  been  obtained,  and  that  such  judgment 
is  not  a  bar  to  the  action  brought.  Although  the  debt  had 
passed  into  the  form  of  a  judgment  the  action  for  damages 
arising  from  the  conversion  still  remains,  and  is  not  merged 
therein.  The  learned  counsel  for  the  appellant  claims  that 
the  plaintiff  is  not  compelled  to  sue  in  debt  upon  the  judg- 
ment, and  he  could  bring  his  action  for  the  original  cause,  and 
it  is  optional  with  the  defendant  whether  he  plead  merger  in 
the  judgment.  If  this  position  is  a  sound  one,  the  former  judg- 
ment would  be  a  bar  to  the  suit  upon  the  original  cause  of 
action,  and  hence  it  would  be  but  a  useless  ceremony  to  sue. 
If  such  be  the  case  the  provision  of  the  Code  last  cited  would 
also  be  meaningless  and  of  no  effect  whatever.  It  was  in- 
tended evidently,  as  we  have  seen,  to  relieve  against  the  ex- 
tinguishment, by  the  judgment,  of  the  original  demand,  and 
could  have  no  effect  if  the  judgment  is  a  bar.  Regarding  the 
section  cited  as  designed  to  remedy  an  apparent  defect  in  the 
Code  and  to  confer  an  absolute  right  to  sue  for  the  original 
cause  of  action,  no  sufficient  reason  exists  why  the  action  may 
not  be  maintained  upon  the  judgment  and  an  order  of  arrest 
be  granted  upon  proof  that  a  proper  cause  of  action  originally 
existed.  The  same  result  would  follow  if  the  action  could  be 
brought  for  the  original  cause,  but  inasmuch  as  the  judg- 
ment constitutes  a  part  of  the  proceedings  of  .the  plaintiff  to 
enforce  his  demand,  I  think  that  within  the  provision  cited 
the  action  may  be  upon  the  judgment.  The  construction 
given  does  not  enlarge  the  effect  of  the  section  cited,  but 
merely  gives  it  such  legitimate  force  as  is  authorized  by  the 
language  employed,  and  the  remedy  which  the  law  makers 
SicKEL^  — Vol.  XL.        64 
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evidently  had  in  view.  A  majority  of  the  court  are  of  the 
opinion  that  the  action  should  be  on  the  judgment  and  not 
upon  an  independent  cause  of  action.  This  leads  to  the  same 
result,  and  the  conclusion  is  that  the  order  of  arrest  was 
properly  granted,  and  the  order  of  the.  General  Term  should 
be  aflBrmed. 

All  concur,  except  Folgbr,  Oh.  J.,  absent. 

Order  affirmed. 


In  the  Matter  of  the  Woven  Tape  Skirt  Company. 

B.  was  appointed  receiver  of  tlie  W.  T.  S.  "Co.  under  the  act  of  1876  (Chap. 
442,  JjawB  of  1876).  The  company  was  solvent  and  was  doing  a  profitable 
business ;  this  was  continued  under  an  order  of  the  court.  C.  and  W. , 
who  owned  all  the  stock,  by  an  arrangement  with  B.,  conducted  the  busi- 
ness as  before,  making  the  purchases  and  sales,  and  receiving^  and  dis- 
bursing the  receipts.  B.  employed  a  clerk,  whose  compensation  was 
agreed  upon  and  allowed ;  he  yisited  the  factory  himself  nearly  eyery 
day,  and  when  absent  received  a  daily  report  from  said  derk.  The  only 
moneys  received  by  B.  were  the  proceeds  of  the  sale  at  auction  of  the  com- 
pany property.  Held,  that,  under  the  provisions  of  the  Code  of  Procedura 
(§  244,  sub.  4),*  limtting  the  commissions  to  be  allowed  receivers  of  cor- 
porations  to  "  five  per  cent  on  the  amount  received  and  disbursed  by 
them,"  B.  was  only  entitled  to  commissions  on  the  proceeds  of  such  sale; 
that,  having  left  the  whole  management  of  the  business  to  C.  and  W., 
he  was  not  entitled  to  commissions  on  the  money  received  and  disbursed 
by  them  in  carrying  it  on. 

(Argued  June  2,  1881 ;  decided  June  14,  1881.) 

These  were  cross  appeals  by  Moritz  Oohn  and  James  A. 
West,  stockholders,  and  Francis  M.  Bixby,  receiver  of  the  above- 
named.  The  Wovfen  Tape  Skirt  Oompany,  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  in  the  first  judicial  depart- 
ment, made  March  20,  1880,  which  modified  an  order  of 
Special  Term  fixing  the  amount  of.  fees  to  be  allowed  to  said 
receiver,  by  reducing  the  allowance  from  $7,775  to  $4,000. 

*  See  Code  of  Civil  Procedure,  S  3380. 


1881,]    In  thb  Matter  of  the  Woven  Tape  Skirt  Oo.    507 


Statement  of  case. 


The  Woven  Tape  Skirt  Company  was  a  corporation  organ- 
ized nnder  the  General  Manufacturing  Companies  Act.  The 
said  Oohn  and  "West  owned  all  the  stock  of  the  corporation ; 
they  being  unable  to  agree  in  the  management  of  the  business, 
application  was  made  to  the  court  for  the  appointment  of  a 
receiver,  under  chapter  442  of  the  Laws  of  1876.  In  June, 
1876,  the  court  appointed  said  Bixby  as  such  receiver.  At  that 
time  the  company  was  solvent  and  was  carrying  on  an  exten- 
sive business.  An  order  was  obtained  that  the  receiver  have 
power  to  continue  the  business ;  and  thereupon  an  arrangement 
was  made  between  the  receiver  and  Cohn  and  West,  by  which 
the  latter  continued  to  carry  on  the  business,  substantially  as 
though  there  were  no  receiver,  until  some  time  in  December, 
1876.  The  bank  account  of  the  company  was  kept  in  its 
name ;  all  the  goods  were  sold  by  the  officers  or  employes  of 
the  company,  and  purchases  made  and  moneys  received  and 
disbursed  substantially  as  before  the  receivership.  The  receiver 
visited  the  manufactory  nearly  every  day  when  in  the  city ;  he 
had  a  clerk  or  person  in  his  employment  who  remained  at  the 
building,  and  advised  the  receiver  from  time  to  time  of  the 
general  condition  of  affairs,  and  made  reports  to  him  daily 
in  his  absence.  In  December  the  property  of  the  concern  was 
sold  at  auction  under  the  direction  of  the  receiver,  and  the 
accounts  then  on  hand  uncollected  went  into  his  possession 
for  collection.  The  total  amount  of  moneys  that  actually  came 
into  the  hands  of  the  receiver  was  about  $30,000. 

Sornind  Hand  for  Moritz  Cohn,  appellant. 

Oeo.  C.  Holt  for  Joseph  I.  West,  appellant.  The  receiver 
was  only  entitled  to  a  commission  of  five  per  cent  on  the 
moneys  he  actually  received  and  disbursed.  (Code  of  Civil 
Procedure,  §  2429 ;  1  Laws  of  1880,  368 ;  Bliss'  Code,  §^  2429, 
note.) 

Thomas  AUison  for  respondent.  The  receiver  was  entitled 
to  such  commission  as  the  court  appointing  him  fixed,  not  ex- 
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ceediiig  five  per  cent  on  the  amount  receiver  and  disbursed. 
(Old  Code,  §  244 ;  2  K.  S.  [Edm.  ed.]  492,  §  76.)  The  amount 
on  which  the  percentage  should  be  allowed  is  the  suni 
received  and  disbursed  by  the  receiver,  whether  in  cash 
or  in  specie,  and  whether  to  the  cestuia  que  trust  or  parties 
immediately  in  interest,  or  to  third  parties  for  their  benefit. 
{Claims  V.  Clamhert^  9  Paige,  160,  164 ;  Bennett  v.  Chapin^ 
3  Sandf .  673,  675 ;  Vcm  Buren  v.  Chencmgo  Co,  Mut.  Ins. 
Co.,  12  Barb.  671;  In  re  DePeyster,  4  Sandf.  Ch.511,  512, 
614.) 

Per  Cv/riomh.  The  receiver  of  this  corporation  was  not  ap- 
pointed by  reason  of  its  insolvency,  but  in  consequence  of  a 
disagreement  as  to  the  management  of  its  affairs.  He  was  ap- 
pointed in  June,  1876,  and  the  assets  of  the  company  never 
passed  into  his  hands.  The  business,  which  was  profitable, 
was  continued  by  an  order  of  the  court  permitting  the  same 
to  be  carried  on,  which  was  done  under  the  direction  of  the 
receiver,  but  mainly  in  charge  of  Cohn  &  "West,  the  parties 
in  interest,  except  that  all  checks  upon  the  bank  were  to  be 
signed  by  West  and  Cohn,  instead  of  being  signed  by  West 
alone.  These  parties,  or  those  in  their  employment,  purchased 
materials,  sold  goods,  hired  and  discharged  the  employes,  and 
received  and  paid  out  moneys,  tlie  same  as  they  had  done  be- 
fore the  receiver's  appointment.  The  receiver  visited  the  com- 
pany's place  of  business  nearly  every  day  when  in  town,  and 
when  absent  received  a  report  nearly  every  day  from  the  clerk 
whom  he  employed  at  a  compensation  agreed  upon,  which  was 
allowed  upon  the  accounting.  He  also  arranged  differences 
occurring  between  the  partners  from  time  to  time.  Upon  the 
sale  of  the  property  at  auction  the  sum  which  came  into  his 
hands  actually  amounted  to  $30,000. 

The  whole  amount  of  actual  receipts  of  the  business  for 
which  an  account  was  rendered  before  the  referee  was  $173,- 
998.26.  The  amount  of  moneys  paid  out  and  the  expenses  of 
carrying  on  the  business  and  the  administration  of  the  re- 
ceivership was  $166,988.83.     At  the  time  of  the  appointment 
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of  the  receiver  the  firm  had  cash  and  property  on  hand,  in- 
chiding  the  value  of  the  patents  which  were  afterward  sold, 
to  the  amount  of  from  $63,000  to  $74,000,  and  owed  $12,000, 
or  $15,000,  which  was  not  then  due,  and  the  whole  amount  of 
the  capital  contributed  in  cash  was  $40,000.  It  will  be  seen 
that  the  business  was  carried  on  and  the  receipts  and  disburse- 
ments were  made  mainly  through  the  instrumentality  of  West 
&  Cohn,  who  owned  all  the  stock,  and  whom  the  receiver  al- 
lowed to  act  in  connection  with  the  clerk  who  was  employed 
at  the  expense  of  the  receivership.  The  moneys  were  mainly 
received  and  paid  by  them,  and  never  came  into  the  hands  of 
the  receiver.  The  Code  (§  244,  subd.  4)  declares  that  a  receiver 
shall  be  allowed  such  commissions  as  shall  be  fixed  by  the  court, 
not  exceeding  five  per  cent  upon  the  amount  received  and  dis- 
bursed by  him.  The  receiver  here  did  not  receive  or  disburse  the 
entire  sums  which  were  received  and  expended  in  the  trans- 
action of  business,  but  these  were  received  and  appropriated 
by  the  persons  already  named,  with  his  assent  and  approval 
and,  having  left  the  whole  management  to  them,  he  was  not 
entitled  to  what  passed  through  their  hands  and  was  admin- 
istered by  them.  Although  exercising  somewhat  of  a  super- 
vision over  the  afEairs  of  the  corporation,  as  he  allowed  them 
to  act  in  his  place,  it  must  be  regarded  that  the  receivership 
did  not  extend  to  the  business  which  they  transacted.  Within 
the  meaning  of  the  Code  it  cannot  be  claimed  that  he  either 
received  or  disbursed  the  moneys  which  never  came  into  his 
possession  and  over  which  he  exercised  no  personal  control. 
The  company  was  entirely  solvent,  and  there  were  no  creditors 
nor  any  persons  besides  Cohn  &  West  to  whom  he  was  liable 
to  account,  and  as  they  assented  to  the  aiTangement  by  which 
the  business  was  conducted,  he  was  not  responsible  for  the  re- 
ceipts or  disbursements  or  for  any  loss  which  might  have  been 
incurred  by  their  act  or  neglect.  They  would  be  estopped 
from  making  any  claim  against  him  for  any  loss  of  funds  or 
property  which  might  have  been  occasioned  by  their  own  act 
or  conduct,  and  hence  he  could  not  have  been  made  liable. 
The  arrangement  which  was  made  for  the  conduct  of  the 
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business  relieved  him  entirely  from  all  daim  for  losses  which  - 
might  arise  by  their  neglect  or  misconduct  and  from  all 
liability.  He  had  a  right  to  tak^  possession  and  to  control  the 
whole  property,  but  he  failed  to  exercise  such  right,  and  al- 
lowed the  business  to  proceed  the  same  as  it  had  previously 
done,  and  as  was  evidently  for  the  interest  of  all  the  parties. 
Under  these  circumstances  it  cannot  be  claimed  that  he  re- 
•ceived  and  disbursed  any  of  the  funds  which  were  received  or 
paid  out  in  carrying  on  the  business,  either  in  fact  or  con- 
structively.  These  amounts  represented  the  capital  of  the 
company  turned  over  and  used  again  and  again  in  the  ordinary 
course  of  the  business.  The  capital  was  comparatively  small, 
and  the  receipts  and  disbursements  can  scarcely  be  said  to  rep- 
resent the  actual  amount  upon  which  commissions  were 
chargeiable,  even  if  they  had  passed  into  the  hands  of  the  re- 
ceiver. Only  $30,000  was  actually  under  his  control,  and  for 
this  alone  was  he  entitled  to  a  percentage  according  to  law. 
It  cannot  be  said  that  he  either  received  or  disbursed  any  thing 
beyond  this,  or  that  any  other  property  passed  actually 
through  his  hands,  so  as  to  entitle  him  to  a  percentage  on  the 
whole  amount  received  or  paid  out  or  beyond  that  sum. 

The  case  presented  is  not  analogous  to  one  where  the 
trustee  -has  actually  taken  possession  of  the  assets,  and  they 
have  been  appropriated  the  same  as  money  for  the  benefit  of 
the  trust,  and  thus  are  the  same  as  money  received  or  paid 
over  for  the  purposes  of  the  trust,  and  the  trustee  is  entitled 
to  commissions  thereon.  The  authorities  cited  in  this  connec- 
tion have  no  application.  We  think  that  there  is  no  ground 
for  holding  that  the  receiver  is  in  a  position  to  claim  any  such 
control  over  the  moneys  as  to  entitle  him  to  commissions  after 
he  had  voluntarily  assented  to  their  disposition  by  the  actual 
parties  in  interest,  or  that  such  parties  have  accepted  this  view 
by  procuring  an  order  against  him  to  compel  him  to  pay  over 
to  them  moneys  in  his  hands,  or  by  asking  that  he  be  compelled 
to  continue  the  business  until  December  1,  1876,  and  not  be 
allowed  to  sell  the  patents. 

The  allowance  of  the  General  Term  was  beyond  the  amount 
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authorized  by  law,  and  the  order  granted  should  be  modified  by 
restricting  the  receiver  to  commissions  on  the  moneys  actually 
received  and  disbursed  by  him.  As  the  receiver  was  authorized 
to  apply  to  the  court  to  fix  the  amount  of  his  commissions,  his 
costs  should  be  paid  out  of  the  fund. 

Order  modified  by  changing  the  amount  payable  to  the  re- 
ceiver to  the  sum  of  $1,500,  and  directing  that  the  costs  of 
receiver  be  paid  ont  of  the  fund. 

All  concur,  except  Folgeb,  Ch.  J.,  absent. 

Ordered  accordingly. 


Edward  P.  Beach,  Respondent,  v.  James  Colles,  Jr.,  Im- 
pleaded, etc..  Appellant. 

Plaintiff  advanced  to  defendant  C.  $5,000,  for  the  nse  of  the  latter  in  a  cer- 
tain basinesB,  under  an  agreement  that  plaintiff  was  to  have  no  claiol  for 
any  part  of  the  earn  advanced  that  shonld  be  lost  in  the  basinesa.  In 
case  G.  withdrew  from  the  business,  or  it  should  be  terminated,  the  agree- 
ment stated  that  C/s  interest  to  the  extent  of  the  sum  advanced  with  in- 
terest  "  should  revert "  to  plaintiff.  With  the  consent  of  the  latter  and 
with  full  knowledge  on  his  part  of  the  facts,  G.  sold  put  the  business  to 
defendant,  F.,  taking  therefor  a  chattel  mortgage  on  certain  personal 
property  conditioned  to  pay  $5^25.84.  The  mortgage  contained  ho  other 
recital  of  any  debt  and  the  mortgagor  assumed  no  personal  liability. 
In  an  action  for  an  accounting,  etc..  Jield,  that  G.  could  only  be  charged 
wi^  the  actual  not  the  nominal  value  of  the  security  taken;  that  plaint- 
iff was  not  entitled  to  interest  from  the  day  of  sale,  but  only  from  the 
time  the  money  was  actually  received;  also  that  in  the  accounting  G.  was 
entitled  to  interest  on  advances  made  by  him  in  carrying  on  the  busi- 
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(Argued  May  80,  1881 ;  decided  June  21,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  March  9, 1880,  aflBrming  a  judgment  iii  favor  of  plaintiff, 
entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts  are  sufficiently  set 
forth  in  the  opinion. 
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Statement  of  case. 

Geo.  W.  Van  Slyck  for  appellant.  The  referee  erred  in 
charging  defendant  with  the  face  of  the  mortgage  given  to 
her  on  the  sale  to  Mr.  Frost.  {Culver  v.  Sisaon^  3  X.  Y.  264 ; 
Salishv/ry  v.  FhiUips^  10  Johns.  57 ;  Ward  v.  GovU^  14  Barb. 
24:3.)  The  referee  erred  in  refusing  to  allow  defendant  inter- 
est on  his  advances  to  the  business.  {IZoyd  v.  Carrier^  2  Lans. 
364 ;  Dougherty  v.  Vam,  Nost/ranxd^  1  Hoff.  Ch.  39 ;  Andrews 
V.  Andrews^  3  Brad.  Surr.  99 ;  JReid  v.  Hensselaer  Glass  Co.^  3 
Cow.  399,  426,  427  ;  affirmed,  5  i^.  587 ;  Leotard  v.  GraA)esj 
3  Caines,  234 ;  Lessees  of  DUworth  v.  Sinderling^  1  Binn.  488 ; 
Trotter  v.  Gramt^  2  Wend.  413 ;  Bruce  v.  CarapbeUj  3  Camp. 
461 ;  Sem  v.  Smithy  8  Vt.  361 ;  Jennison  v.  Hopgood^  10 
Pick.  77,  lO^'yXiddeU  y.  McVichar,  6  Halstead,  44.)  To 
constitute  persons  partners  as  between  themselves  there  must  be 
an  interest  in  the  profits,  and  each  party  must,  by  the  agree- 
ment, participate  in  some  way  in  the  losses  as  well  as  the 
profits.  {Patterson  v.  Blancher^  5  N.  T.  186,  190 ;  1  Daly, 
521 ;  17  Ves.  411 ;  Smith  v.  Bodine,  74  N.  T.  30,  33.) 
Though  one  be  expressly  named  in  articles  as  a  partner,  if  he 
have  no  interest  in  the  stock,  he  is  not  inter  sese  a  partner. 
{Gidden  v.  WaUaoe,  2  Bligh,  Par.  270,  302.) 

Thomas  H.  Hvhha/rd  for  respondent.  .  The  partnership 
relation  was  not  ended  or  Beach's  rights  affected  by  a  private 
arrangement  between  Inglis  and  Colles  to  the  effect  that  Inglis 
might  draw  out  $1,800  a  year  without  regard  to  the  condition 
of  the  business,  and  that  Colles  should  have  all  the  profits. 
(Parsons  on  Partnership,  249,  258.)  The  facts  as  to  Inglis'  con- 
tribution to  capital  is  not  reviewable  here.  (Code  of  Civil 
Procedure,  §  1337.)  A  partner  cannot  have  interest  on  loans 
to  his  firm,  unless  there  is  a  special  agreement  to  pay  interest, 
or  unless  it  is  shown  to  be  the  practice  of  the  firm  or  the  cus- 
tom of  the  trade  it  carries  on  to  allow  such  interest.  (1  Lind- 
ley  on  Partnership,  786  [4th  ed.] ;  Ex  parte  Chippendale^  4  De 
Gex,  McN.  &  G.  36,  43 ;  Stevens  v.  Cooh^  5  Jurist  [N.  S.], 
1415 ;  Reid  v.  Rensselaer  Glass  Factory,  3  Cow.  373,  425- 
436  ;  Rensselaer  Glass  Factory  v.  Reid,  5  id.  587,  693,  627.) 
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MiLLBK,  J.  This  action  was  brought,  among  other  things,  * 
to  compel  the  defendant  OoUes  to  account  for  the  sum  of 
$5,000  advanced  by  the  plaintiff  for  the  said  defendant's  use 
in  a  certain  business  which  he  was  conducting  in  the  publica- 
tion and  circulation  of  books,  papers  and  tracts  of  a  religious 
character.  By  the  agreement  between  the  parties,  the  plaintiff 
was  to  have  no  claim  for  any  part  of  the  sum  advanced  that 
should  be  sunk  or  lost  in  the  conduct  of  the  business.  It 
was  also  agreed  that  if  Colles  withdrew  his  connection  from 
the  business,  or  should  it  cease  by  reason  ot  death  or  otherwise, 
his  interest  to  the  extent  of  the  money  so  advanced,  with  inter- 
est thereon,  "  should  revert "  to  the  plaintiff.  With  the  consent 
and  after  a  conference  with  the  plaintiff,  who  had  full  knowl- 
edge of  the  facts,  and  by  his  approval,  a  sale  was  made  of  the 
stock,  books,  etc.,  to  the  defendant  Frost,  and  a  chattel  mort- 
gage was  taken  to  the  defendant  Colles  upon  the  household 
farniture  of  Frost,  conditioned  to  pay  $5,525.84,  the  inveQ- 
toried  price  of  the  books,  etc.,  witii  interest.  No  personal 
security  was  taken  from  Frost  besides  the  mortgage,  and  that 
contained  no  other  recital  of  any  debt  or  any  promise  to  pay 
the  same,  and  the  mortgagor  assumed  no  personal  liability 
thereby,  nor  was  any  credit  given  to  Frost,  who  had  no  other 
property  besides  that  which  was  mortgaged. 

Upon  the  accounting  before  the  referee  he  charged  the  de- 
fendant Colles  with  the  amount  named  in  the  chattel  mortgage 
made  to  him  by  Frost.  The  appellant  claims  that  this  was 
erroneous,  and  that  Coles  should  only  be  chaiged  with  the 
actual  and  not  the  nominal  value  of  the  security  taken,  that  is, 
with  the  real  value  of  the  furniture,  which  alone  constituted 
the  security  taken  for  the  payment  of  the  stock  sold. 

We  think  that  there  is  force  in  this  position,  and  if  the 
property  was  of  less  value  than  the  amount  named  we  are  un- 
able to  discover  any  reason  why  the  defendant  should  be  ac- 
countable for  any  thing  beyond  the  actual  value  of  the  same. 
The  security  was  taken  with  the  acquiescence  and  concurrence 
of  the  plaintiff.  He  knew  all  about  it,  and  having  assented 
to  this  exchange  of  the  property  for  the  chattel  mortgage,  he 
SlCKSLS~yOL   XL.  66 
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Ib  not  in  a  poeition  to  daim  that  OoUes  was  chargeable  for  the 
amount  fixed  in  the  mortgage.  He  had  an  interest  in  the  as- 
sets, and  was  entitled  to  control  the  disposition  of  the  same  to 
a  certain  extent.  He  was  consulted  in  reference  to  the  pro- 
posed change  and  agreed  to  accept  the  mortgage  in  lieu  of  the 
stock  sold.  Great  injustice  would  be  done  by  compelling  the 
defendant  CoUes  to  pay  the  full  amount,  when  he  was  acting 
in  behalf  of  the  plaintiff  and  for  his  benefit  and  advantage  and 
with  his  assent.  The  plaintiff  had  an  opportunity  to  ascer- 
tain the  value  of  the  property,  and  if  in  assenting  to  the 
exchange  he  was  deceived,  CoUes  was  not  responsible.  In 
reference  to  the  value,  the  testimony  shows  that  at  the  time 
the  furniture  was  worth  from  $2,100  to  $3,000.  It  also  ap- 
pears that  the  whole  amount  realized  by  CoUes  was  a  trifle 
more  than  $3,500.  Whatever  liability  Colics  may  have  incur- 
red to  the  plaintiff,  as  he  acted  in  taking  the  chattel  mortgage 
under  the  advice  and  by  the  authority  of  the  plaintiff,  there  is 
no  ground  which  has  been  urged  upon  which  he  can  be  held 
liable  beyond  the  value  of  the  property  covered  by  the  chattel 
mortgage.  The  claim  that  after  CoUes  had  collected  $3,500 
in  cash  from  Frost,  he  stUl  held  the  mortgage,  which,  at  the 
lowest  estimate  he  had  made  of  the  mortgaged  property,  was 
sufficient  to  pay  the  balance  due,  and  that  he  preferred  to  sur- 
render the  property  and  take  Frost^s  notes,  is  not,  we  think, 
weU  supported,  and  the  proof  does  not,  as  we  understand,  es- 
tablish that  the  property  was  exchanged  for  the  notes.  But 
even  if  there  was  ground  for  such  a  claim,  it  does  not  obviate 
the  vital  error  which  formed  the  basis  of  the  referee's  report 
in  charging  CoUes  with  the  full  amount  of  the  mortgage,  as 
the  evidence  shows  that  the  value  of  the  mortgaged  property 
was  from  $2,100  to  $3,000,  and  as  no  amount  was  found  for 
such  value  by  the  referee,  it  would  be  difficult,  if  not  impossi- 
ble, to  determine  what  deduction  if  any  could  properly  be 
made,  or  what  sum  should  be  allowed  on  that  account,  and 
hence  no  definite  amount  can  be  fixed  upon  this  appeal  for 
which  the  judgment  should  be  affirmed. 

There  are  also  other  errors  committed  by  the  referee  which 
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lead  to  a  reversal  of  the  judgment,  and  other  difficulties  in  the 
way,  which  render  it  impracticable  to  uphold  it  upon  the 
ground  claimed,  which  we  will  proceed  to  consider.  We  think 
that  the  referee  erred  in  allowing  interest  on  the  balance  which 
he  found  due  from  the  15th  day  of  April,  1871,  the  day  of  the 
sale  to  Frost.  The  debts  which  were  due  Inglis  and  Colles 
($1,453.65),  on  the  day  named,  which  were  collectible,  were 
not  received  until  afterward.  The  money  secured  by  the  chat- 
tel mortgage  with  the  assent  of  the  plaintiff  did  not  become 
due  until  eleven  months  after  date,  and  did  not  come  into 
Colles'  possession  until  long  after  maturity,  and  the  final  pay- 
ment of  $2,000,  until  May,  1873.  Interest  was  not  chargeable 
before  the  money  was  actually  received,  and  under  the  circnm- 
stances  was  erroneously  allowed  as  of  a  prior  date.  The  daim 
for  interest  rests  upon  the  assumption  that  there  was  a  balance 
due  the  plaintiff  at  the  time  named.  This  theory,  as  we  have 
seen,  in  view  of  the  facts  has  no  valid  ground  to  support  it,  as 
at  the  time  the  assets  had  not  been  realized,  accounts  due  re- 
mained uncounted,  the  debts  were  not  all  paid,  and  the  affairs 
were  in  an  unsettled  condition. 

We  think  that  the  referee  also  erred  in  not  allowing  interest 
to  Colles  on  the  advances  made  by  him  in  carrying  on  the 
business.  He  held  that  these  advances  were  loans  by  CoUes 
for  the  benefit  of  the  business.  Such  being  the  case,  they  bore 
interest  the  same  as  borrowed  money  {Hoyd  v.  Ca/rrier^  2 
Lans.  364),  which  should  have  been  allowed.  There  are  other 
questions  in  the  case,  but  it  is  not  necessary  to  consider  them, 
as  for  the  errors  already  stated  the  judgment  should  be  re- 
versed. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
abide  the  event. 

All  concur. 

Judgment  reversed. 
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As  incident  to  the  right  gi^en  to  married  woijnen  by  the  act  of  1863  (Chap. 
172),  to  acquire  property  by  parchaee,  she  may  porchaae  pir>perty,  either 
real  or  personal,  upon  credit,  and  is  personally  liable  for  the  parchase- 
price  as  if  she  were  a  fome  9oU;  and  this  although  she  had  no  separata 
estate  at  the  time  of  the  parchase,  and  without  regard  to  the  question  as 
to  the  purpose  for  which  the  purchase  was  made. 

Where,  therefore,  a  married  woman  purchased  upon  her  own  credit  gro- 
ceries to  be  used  in,  and  for  the  Joint  benefit  of  the  whole  family,  indiid- 
ingher  husband,  hM,  that  she  was  personally  lisble. 

It  Bemna  that  when  a  married  woman  contracts  such  a  debt  as  agent  for  her 
husband,  she  is  not  personally  liable.  The  effect  of  the  exception  in 
the  provision  of  the  act  of  1860  (§  1,  chap.  90,  Laws  of  1860),  freeing 
the  property  of  a  married  woman  from  the  control  of  her  husband,  and 
making  it  her  sole  and  separate  estate,  sare  as  against  debts  oontTaeted 
by  her  as  the  agent  of  her  husband  for  the  support  of  herself  snd  her 
children,  is  simply  to  leave  her  property  exposed  to  be  taken  for  the 
debt  so  contracted  as  if  the  statute  had  not  been  passed,  it  does  not 
make  her  personally  liable  for  the  debt. 

As  to  whether  a  wife  has  a  separate  estate  in  a  poHoy  of  Insnraiioo  issned 
upon  the  life  of  her  husband,  payable  to  her  in  case  she  surviTO  him,  if 
not  then  to  their  children,  quare. 

The  vendor  of  the  goods  assigned  all  the  debts  owing  to  him  and  his  book 
accounts  to  plaintiff  "to  collect  and  settle  if  possible/'  the  proeeeds  to 
"  go  "  toward  paying  two  debts,  snd  the  balance,  if  any,  to  the  aorign- 
or's  wife.  HM,  tiiat  this  was  not  a  general  assignment  for  the  benefit 
of  creditors  within  the  meaning  of  the  act  of  1860  (Chap.  848,  Laws  of 
1860)  and  so  was  not  void,  although  the  formalities  required  by  that 
act  were  not  complied  with;  that  no  rights  of  creditors  intervening  th« 
assignment  was  operative  to  transfer  the  daim  against  deftedant  and  to 
enable  plaintiff  to  maintain  an  action  thereon. 

Plaintiff  was  allowed  to  prove,  under  a  general  objection,  a  conversation 
between  the  vendor  of  the  goods  and  the  husband  of  defendant,  in  which 
the  latter  asked  credit  and  the  former  refused  it.  HM,  no  error ;  that 
the  evidence  was  competent;  but  in  any  event,  as  it  was  oompeteat  to  prove 
the  fact  which  the  evidence  tended  to  establish,  t.  s.,  that  the  sale  was 
to  defendant,  not  to  her  husband,  a  general  objection  was  not  effectual 
to  raise  a  question  as  to  the  manner  of  proof. 

(Arg^6d  June  8, 1881 ;  dedded  June  21, 1881.) 

Appeal  from  jadgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
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entered  upon  an  order  made  April  5,  1880,  which  affirmed  a 
judgment  in  faror  of  plaintiff,  entered  upon  the  report  of  a 
referee. 

This  action  waa  brought  by  plaintiff,  as  assignee  of  Uenrj 
F.  Tiemeyer,  to  recover  the  amount  of  an  account  for  gro- 
cercies  aUeged  to  have  been  sold  by  the  assignor  to  defend- 
ant, a  married  woman. 

The  facts  are  sufficiently  set  forth  in  the  opinion. 

S.  B.  BrowneU  for  appellant.  The  foundation  of  a  judg- 
ment against  a  married  woman  is  a  separate  estate  or  trade, 
and  the  power  to  charge  the  separate  estate  arises  not  from 
the  nature  and  ownership  of  the  estate,  but  from  the  enabling 
effect  of  the  statute.  {Tale  v.  Dederer^  18  N.  T.  265  ;  25  id. 
45;  68  id.  829;  ManhaMa/ih  Co.  v.  Thampeonj  58  id.  80,  82; 
Freehing  v.  RMwnd,  68  id.  422 ;  36  Barb.  78;  86  N.  Y.  600; 
87  id.  86 ;  18  id.^  265 ;  M(mm  v.  SooUy  22  id.  450.)  The 
policy  in  question  was  taken  out  under  the  statute  of  1840 
(Ohap.  80),  by  the  defendant's  husband,  for  the  benefit  of  his 
wife  and  children,  and  was  not  assignable,  and  therefore  was 
not  a  separate  estate  within  the  meaning  of  the  statute.  {JSadie 
V,  SXtTnmany  26  N.  T.  17 ;  Barry  y.  EquUaUe  L.  Ine.  Co.^  59 
id.  687 ;  Ba/rry  v.  Brwne^  71  id.  261 ;  WiUon  v.  La/wrmce^ 
18  Hun,  286 ;  affirmed  in  Ct.  of  Appeals ;  SmiiUe  v.  Quinrij 
Becewer^  Special  Terra,  Nov.,  1879.) 

Thomas  F.  Ca;tor  for  respondent  Defendant  could  bind 
herself  for  the  payment  of  the  moneys  which  were  due  under 
the  agreement  aUeged  and  found  by  the  referee.  (8  Granch, 
97.)  The  agreement  made  by  ddFendant  was  binding  and 
authorized  by  the  very  act  of  1840,  under  which  the  insurance 
was  effected,  even  though  there  were  no  other  enabling  acts 
relative  to  married  women.  {Frechi/ng  v.  BdUmdy  63  N.  Y. 
422-6 ;  Hob.  846 ;  Plowd.  109 ;  3  Co.  7 ;  1  Blaokstontfs  Com,, 
60,  note.)  The  fact  whether  the  defendant's  husband  had 
been  refused  credit  was  competent,  and  the  manner  of  proof 
was    competent.     (1    Phil.  Ev.,    732  marg  p.    [6th    Am. 
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no 

ed.] ;  Smith  y.  MorUgomertfs  Ad/nvmstrcUoTy  5  Monroe,  SOS- 
SOS  ;  jReapvUica  v.  Henioe  [Supr.  Ot.,  Penn.],  3  Wheder's 
Or.  Oas.  505-8 ;  Reds  v.  Krdghty  8  Mart.  Law  [N.  S.],  267 ; 
Rietenback  y.  Riet&nbaoky  1  Bawle,  862 ;  Dwight  y.  Brown^ 
9  Conn.  88-88 ;  OerUh  y.  CharUieSy  1  C.  B.  13 ;  Browner  y, 
Franjoenthaly  9  Bobw.  850;  affirmed,  37  K  Y.  166;  StoweUr. 
EadeUy  66  id.  635  ;  OuBhmam  y.  TJ.  S.  Z.  Ins.  Co.y  70  id.  72.) 
The  book  of  accounts  was  properly  admitted,  all  the  legal  pre- 
requisites having  been  proved.  (  Yo^rg  y.  Thayer^  12  Johns. 
461 ;  Swiff  s  Ey.  88 ;  Dwigkt  y.  Browny  9  Conn.  93 ;  Prinesy 
Admr.y  v.  Smithy  4  Mass.  455,  458  ;  MoBride  y.  Watt8y  1 
McOord,  384 ;  Dodge  y.  Morsey  3  N.  H.  232 ;  Beach  y.  JfiKfo, 
5  Conn.  496 ;  3  U.  S.  Intelligenoer,  187 ;  2  Wheaton's  note  to 
pp.  117-118.) 

PmoH,  J.  The  decision  of  the  General  Term,  affirming 
the  judgment  entered  upon  the  report  of  (he  referee,  cannot 
be  sustained,  upon  the  ground  on  which  it  was  rendered.  It 
assumes  as  a  fact  that  the  purchase  of  family  groceries,  to  re- 
cover the  price  of  which  the  action  was  brought,  was  made  by 
the  wife,  who  is  the  defendant  here,  as  the  agent  of  her  hus- 
band, and  for  the  support  and  use  of  the  family.  It  then 
decides  that,  by  force  of  section  1  of  the  act  of  1860,  relating 
to  the  rights  of  married  women,  the  property  of  the  wife  was 
made  liable  for  the  debt  thus  contracted ;  and  such  liability 
could  be  enforced  by  a  personal  action  against  her,  ending  in 
judgment  and  execution.  This  view  of  the  case  is  erroneous, 
both  as  to  the  facts  and  as  to  the  law.  The  referee  found  ex- 
plicitly that  the  contract  of  purchase  was  made  by  the  wife,  on 
her  own  account  and  her  own  credit,  and  refused  to  find  that 
she  purchased  as  the  agent  of  her  husband.  But^  if  that  fact 
had  been  found,  the  legal  conclusion  asserted  would  not  have 
followed.  The  section  of  the  act  of  1860  relied  on  has  no 
reference  to,  and  makes  no  provision  for,  the  liability  of  the 
wife  in  a  personal  action.  Its  plain  scope  and  purpose  is  to 
free  her  property  from  the  control  of  her  husband,  and  the 
burden  of  his  debts,  and  make  it  her  sole  and  separate  estate. 
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This  JB  done  with  a  single  exception,  and  that  is,  as  against 
debts  contracted  by  her  as  the  agent  of  her  husband  for  the 
support  of  herself  and  her  children. 

As  to  snch  debts,  the  rule  of  a  separate  estate  does  not 
apply.  In  that  case,  her  property  is  left  exposed  to  be  taken 
for  ike  debt  of  her  husband,  as  if  the  statute  had  not  been 
passed.  But  she  is  not  made  personally  liable  for  the  debt, 
for  it  is  not  hers,  but  the  debt  of  the  husband.  It  is  not  her 
contract,  but  his.  She  acts  as  his  agent  and  binds  him,  not 
herself.  The  sole  effect  of  the  provision  is,  not  to  make  her 
personally  liable  for  her  husband's  debt,  for  not  a  word  of 
such  grave  import  is  contained  in  the  statute ;  but  merely  that 
the  shield  and  protection  thrown  over  her  property  against  the 
debts  of  her  husband  shall  be  withdrawn  in  a  case  where  his 
debt  has  been  contracted,  his  liability  incurred,  through  her 
acting  as  his  agent,  and  for  the  purpose  of  providing  for  her 
own  support  and  that*of  the  children.  Unless,  therefore,  we  can 
find  some  other  ground  of  liability,  the  judgment  cannot  be 
sustained,  for  upon  the  facts  and  the  law  referred  to  by  the 
Gleneral  Term  the  wife  was  not  liable  at  all,  and  judgment 
should  not  have  gone  against  her. 

The  facts  found  by  the  referee  ^ere,  in  substance,  the  fol- 
lowing :  The  wife  was  not  engaged  in  any  trade  or  business, 
and  had  no  separate  estate,  except  only  her  interest  in  a  policy 
of  insurance  upon  the  life  of  her  husband,  taken  out  under 
the  act  of  1840,  and  payable,  upon  his  death,  to  her  if  she  sur- 
vived him,  but,  if  not,  then  to  their  children,  of  whom  there 
were  several.  The  husband  applied  to  the  assignor  of  the  plaint- 
iff for  credit  in  the  purchase  of  supplies  for  the  family,  but 
was  refused  because  he  was  irresponsible  and  out  of  work.  In 
the  emergency  the  wife  intervened,  and  bought  upon  her 
credit,  promising  explicitly,  to  induce  the  sale  to  her,  that  she 
would  pay  the  debt  out  of  the  proceeds  of  the  policy  of  insur- 
ance when  it  should  mature  and  be  paid  to  her.  By  this  means 
she  obtained  credit,  the  property  was  sold  and  delivered  to  her, 
and  she  used  it,  as  she  all  the  time  intended,  for  the  food  and 
comfort  of  the  family,  including  the  husband.    These  findings 
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are  not  without  evidence,  and  are  conclufiiye  npon  this  appeal, 
though  the  controversy  upon  the  question  to  whom  and  upon 
whose  credit  the  goods  were  sold  was  severe  and  dose. 

Upon  this  state  of  facts  it  was  argued  in  belialf  of  the  plaint- 
iff that  the  wife  who  made  the  .contract  of  purc^haae  had  a  sepa- 
rate estate,  which  consisted  of  her  interest  in  the  policy  of 
insurance  upon  her  husband's  life,  and  expressly  chained  that 
separate  estate  with  the  payment  of  her  debt  to  plaintiff;  that 
although  that  interest  was  contingent  and  depoided  upon  her 
survival  of  her  husband,  it  was  nevertheless  property,  some- 
thing of  value,  peculiarly  and  separately  hers,  and  capable,  but 
for  statutory  enactments,  of  being  by  her  assigned  and  trans- 
ferred ;  and,  therefore,  being  possessed  of  a  separate  estate, 
and  having  expressly  charged  upon  it  the  obligation  sued 
upon,  she  became  personally  liable  for  the  debt  (jfanAaUan 
B.  <b  M.  Co.  V.  Thampaony  58  K  T.  80.) 

It  was  contended,  on  the  other  side,  that  the  interest  of  the 
wife  in  the  policy  of  insurance  was  not,  in  any  just  sense,  her 
separate  estate;  that  by  its  very  terms,  and  its  inherent  and 
essential  character,  it  was  not  to  be  realized  or  transmuted  into 
actual  property  until  after  the  death  of  the  husband,  and  when 
the  question  of  a  separate  estate  would  have  disappeared ;  that 
it  was  wholly  contingent  upon  her  life,  and  in  case  of  her 
death  before  its  maturity  would  go  to  her  children,  entirely  un- 
affected by  any  act  or  contract  of  hers;  that,  even  if  it  could 
be  deemed  a  separate  estate,  it  was  not  charged  with  the  debt 
in  question,  because  it  could  not  be ;  that  the  policy  was  issued 
under  the  act  of  1840,  and  was  not  assignable  (EadU  v.  SUmr 
many  36  N.  T.  17 ;  Barry  v.  £quitable  Life  Ass.  Soo.y  69  id, 
687 ;  Wilson  v.  Imorenoe,  76  id.  686) ;  that  under  the  amend- 
ment of  1879  it  is  only  assignable  with  the  written  oonsent  of 
her  husband ;  that  the  wife  cannot. traffic  with  it  or  anticipate 
its  proceeds,  but  it  must  be  kept  intact  as  a  provision  for 
widowhood ;  and  that  the  rule  of  the  statute  and  of  the  courts, 
making  it  non-assignable  and  seeking  to  preserve  it,  becomes 
useless  and  a  nullity  if  the  wife  may,  in  the  life-time  of  her 
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husband,  contract  debts  npon  its  faith,  and  so  anticipate  and 
absorb  its  proceeds. 

The  questions  thus  raised  are  interesting,  and  calculated  to 
produce  sincere  debate.  It  does  not,  however,  seem  to  us 
necessarj  to  decide  them,  since  we  are  of  opinion  that  the 
defendant  is  liable  upon  her  contract,  irrespective  of  her  inter* 
est  in  the  policy  of  insurance,  and  disregarding  that  entirely,, 
and  upon  a  ground  difiering  both  from  that  of  the  Geneiul 
Term  and  that  of  the  referee.  The  latter  states  a  true  ground 
of  liability,  but  sustains  it  in  the  end  by  a  reference  to  the 
policy  of  insurance  as  constituting  a  separate  estate  in  the  wife. 
It  has  been  tong  settled  that  a  married  woman  is  liable  upon 
her  contract  when  its  consideration  goes  to  the  benefit  of  her 
separate  estate.  Besting  upon  that  rule,  the  referee  argues 
that  the  groceries  bought  of  defendant  enabled  the  husband  to 
pay  the  premiums  on  the  policy  of  insurance,  and  so  served 
for  its  protection  and  went  to  its  benefit  The  facts  were 
found  in  accordance  with  this  theory,  which,  however,  seems 
to  us  not  beyond  possible  criticism,  and  requires  for  its  support 
a  direct  adjudication  that  the  policy  of  insurance  constitutes  a 
separate  estate  in  the  wife.  We  need  not  affirm  or  deny  the 
proposition  involved,  since  the  view  we  take  of  the  case  is 
wholly  independent  of  the  doctrine  stated  by  the  refere& 

We  have  held  that  where  a  married  woman  buys  real 
estate  she  is  liable  for  the  purchase-money,  although  at  the 
time  of  the  purchase  she  had  no  separate  estate,  save  that 
only  acquired  by  her  oonti;act,  and  althou^  she  did  not  in 
terms  charge  the  debt  upon  her  separate  property.  {Oaahman 
V.  Henryy  75  N.  Y.  103.)  We  determined  that,  as  incident  to 
her  right  to  acquire  real  and  personal  property,  and  hold  it  to 
her  sole  and  separate  use,  she  might  purchase  upon  credit, 
and  would  be  liable  upon  her  contract  as  a  feme  9ole.  The 
amendment  of  1862  allows  a  married  woqaan  to  hold  as  her 
separate  property  that  which  she  acquires  by  purchase  as  well 
as  that  obtained  in  the  modes  previously  permitted.  Out  of 
this  right  to  purchase  inevitably  flows  her  liability  for  the 
price.  That  right  was  broadly  given  without  limit  or  restrio- 
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tion,  and  intended  to  be  completely  and  beneficially  given.  It 
was  not  narrowed  to  a  purchase  for  cash,  or  a  consideration 
paid  down  in  full,  but  she  was  left  at  liberty  to  purchase  as 
freely  as  a  man  might  purchase,  and  upon  credit  if  she  should 
so  choose.  That  involves  her  personal  liability.  Without  that^ 
credit  is  impossible.  Without  that,  we  should  be  held  to  the 
absurd  proposition  that  the  wife  might  buy,  but  should  not  be 
bound  to  pay  ;  and,  as  a  practical  consequence,  we  should  restrict 
her  right  to  purchase,  which  the  statute  gives  fully  and  without 
restriction.  In  this  view  of  the  case  it  matters  not  what  kind 
of  property  is  purchaised,  or  with  what  purpose  or  intent  it  is 
obtained.  •  In  the  present  case  the  property  bought  was  family 
groceries,  intended  to  be  consumed  for  the  joint  benefit  of  the 
whole  family,  and  not  to  be  held  for  the  sole  and  separate  use 
of  the  wife  alone.  That  fact  seems  to  us  unimportant.  If 
she  buys  on  her  own  account  she  must  expect  ibo  be  herself 
liable  for  the  price.  No  law  prescribes  or  limits  the  kind  or 
character  of  property  which  she  may  acquire,  nor  does  it 
dictate  what  she  shall  do  with  it  when  it  becomes  her  own.  If 
it  was  money  or  land  she  might  consume  it  in  the  support  of 
her  family,  and  it  is  none  the  less  her  separate  property 
because  she  chooses  not  to  hold  it  as  such,  but  consumes  it  for 
the  benefit  of  others,  as  well  as  herself.  It  is  enough  that  it 
is  hers ;  hers  to  keep  or  give  away,  or  sell,  or  consume  in  the 
support  of  her  family.  It  may  now  be  stated  broadly,  as  a 
rule  both  of  law  and  justice,  that  the  married  woman  who 
buys  property  which  becomes  her  own  is  liable  for  the  pur- 
chase-price.    She  who  buys  must  expect  to  pay. 

Some  objections  taken  along  the  line  of  the  trial  remain  to 
be  considered.  One  of  them  respected  the  assignment  of  the 
cause  of  action  to  the  plaintifE.  It  purported  to  transfer  all 
the  assignor's  books,  debts  and  book  accounts  to  the  plaintiff, 
"  to  collect  and  settle  if  possible,"  the  proceeds  to  "  go  first " 
toward  paying  two  small  debts  named,  and  the  balance,  if  any, 
to  go  to  the  assignor's  wife.  It  is  alleged  that  this  was  in  sub- 
stance and  effect  a  general  assignment,  and  was  void  for  want 
of  the  formalities  required  by  statute.     We  do  not  so  regard 
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it.  It  does  not  profess  to  transfer  all  the  assignor's  property, 
nor  to  provide  for  all  his  debts,  bnt  only  to  transfer  a  part  for 
a  specified  purpose.  While  certainly  not  good  as  a  general 
assignment  it  is  nevertheless  operative  as  between  the  parties, 
no  rights  of  creditors  intervening,  to  transfer  the  claim 
against  the  defendant  to  the  plaintrS,  and  enable  him  to  main- 
tain this  action. 

The  plaintiff  was  allowed  to  prove  a  conversation  between 
the  husband  of  defendant  and  the  vendor  of  the  goods  sued 
for,  in  which  the  former  asked  credit  and  the  latter  refused  it. 
Apparently,  this  occurred  in  the  absence  of  defendant.  The 
evidence  was  objected  to,  but  no  ground  of  objection  was 
stated.  The  fact  sought  to  be  proved  bore  upon  the  issue  as 
to  who  was  the  purchaser  of  the  groceries.  That,  at  about  the 
time  of  the  sale,  the  defendant  refused  to  sell  to  the  husband, 
tends  to  make  more  probable  the  allegation  that  the  sale  was 
to  the  wife.  We  have  held  such  evidence  in  a  similar  case  to 
be  admissible  {Brormer  v.  Ftauenthal^  87  N.  Y.  166),  but  in 
any  event  the  genend  objection  is  not  effective  to  raise  a  ques- 
tion over  the  mode  and  manner  of  the  proof. 

The  further  exception  to  the  referee's  finding,  that  the 
amount  of  defendant's  debt  was  applied  by  her  toward  the 
payment  of  premiums,  as  being  unsupported  by  any  evidence 
and  inconsistent  with  the  referee's  further  finding,  is  totally 
immaterial  i^  the  view  we  have  taken  of  the  case.  It,  in  no 
respect,  affects  the  result. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Folgbb,  Oh.  J.^  absent ;  Rafallo,  J., 
concurring  in  result. 

Judgment  affirmed. 


WiLUAM  0.  BAune,  Respondent,  v.  The  Cmr  of  Roohesteb, 

Appellant. 

Where  the  plaintiff,  in  an  action  against  a  mnniolpal  corporation,  to  re- 
cover money  has  omitted  to  present  the  claim  for  payment  to  the  chief 
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fiscal  officer  of  the  corporation,  before  tlie  commencement  of  the  action, 
ae  preBcrlbed  hy  the  Code  of  CItII  Procedure  (g  8246),  as  a  preieqniaite 
to  the  allowance  of  ooeta  to  him,  it  10  no  answer  that  sach  fiscal  ofilcer 
was  not  authorized  to  adjust  and  paj  the  claim  on  presentation. 

No  certificate  of  the  jud^  presiding  on  the  trial  is  required  in  such  a  case 
to  defeat  plaintiff's  claim  for  costs. 

The  pioTision  of  said  Code  (§  ft248),  making  such  a  certificate  the  only 
competent  eyidence  before  the  taxing  officer,  when  anj  fact  appears  on 
trial  entitling  either  party  to  costs,  has  no  application,  as  the  non-presen- 
tation of  the  claim  is  not  a  defense  to  the  action,  and  is  not  a  fact  in- 
Tolved  in  the  tnai. 

In  such  an  action,  however,  where  plaintiff  recoTers  over  $80,  bat  is  not 
entitled  to  costs  because  of  the  omission  to  give  notice,  defendant  is  not 
thereby  entitled  to  costs.  The  provision  of  said  Code  (§  8229)  entitling 
defendant  to  costs,  in  certain  actions  specified,  unless  plaintiff  is  so  enti- 
tled, does  not  apply,  as  the  case  is  not  one  of  those  specified. 

(Submitted  June  14, 1881 ;  decided  June  21,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  January  22, 
1881,  which  aflSrmed  an  order  of  Special  Term,  setting  aside 
the  taxation  of  costs,  made  by  the  clerk  of  Monroe  county,  in 
favor  of  defendant,  and  declaring  plaintiff  to  be  entitled  to 
costs. 

This  action  was  brought  to  recover  an  alleged  balance  due 
plaintiff  from  defendant  for  services.  A  verdict  was  rendered 
for  plaintiff  for  $228.58.  Defendant  noticed  its  costs  for  taxar 
tion,  and  upon  the  bill  of  costs,  the  pleadings  and  the  clerk's 
minutes  of  trial,  said  clerk  decided  that  defendant  was  entitled 
thereto  and  accordingly  taxed  the  same. 

Jno.  a.  Fcmnvng  for  appellant.  Plaintiff  is  not  entitled  to 
tax  costs  in  this  action  in  any  event  for  the  reason  that  he 
failed  to  present  for  payment  to  the  chief  fiscal  officer  of  appel- 
lant the  claim  upon  which  the  action  is  founded,  before  the 
commencement  of  the  action.  (§  72,  chap.  14,  Laws  of  1880 ; 
Code  of  Civil  Procedure,  §  3245 ;  Beftton  v.  Wichwire^  64  N, 
Y.  226 ;  Hasmplaenter  v.  Boessle  et  ai.,  id.  262 ;  Bussd  v. 
Maytyr,  etCy  qf  N.  JT.,  1  Daly,  263-266;  HaHy.  (My  qf 
BrooUyrhy  86  Barb.  226.)    The  defendant  is  entitled  to  costs 
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of  coarse,  unless  the  plaintiff  is  entitled  to  costs.  (Code  of 
Oivil  Prooednre,  §§  3228,  3229.)  It  was  not  necessary  to  pro- 
dace,  on  the  taxation  of  costs,  a  certificate  of  the  jndge  presid- 
ing at  the  trial.     {Snyder  v.  Beyer,  8  £.  J>.  Smith,  248.) 

A.  L.  BaHon  for  respondent.  Even  if  it  had  appeared  be- 
fore the  derk  that  plaintiff  had  failed  to  comply  with  section 
8245  of  the  Code  of  Civil  Procednre,  and  therefore  was  not 
entitled  to  costs,  it  did  not  follow  that  the  defendant  was  en- 
titled to  costs.  (§§  1835,  1836,  8228,  3229,  3244,  3265,  chap. 
262  of  the  Laws  of  1859.)  Plaintiff  was  entitled  to  costs  be- 
cause the  papers  before  the  clerk  showed  that  he  had  presented 
his  claim  to  the  common  coancil  of  the  defendant  for  payment 
and  that  payment  was  refused.  {Butter  v.  Oity  of  Rochester, 
4  Hun,  32  ;  McClure  v.  Svperviears  of  Niagara  Co.,  4  Abb. 
Pr.  [N.  S.]  202 ;  Laws  of  1880^  chap.  14,  §§  72,  80,  81 ;  Laws 
of  1861,  chap.  143,  §§  73,  84,  85.) 

Ain>BBWS,  J.  "f  he  plaintiff  was  not  entitled  to  costs,  for  the 
reason  that  he  failed  to  present  the  claim  for  payment  before 
the  commencement  of  the  action  to  the  city  treasurer,  who,  by 
section  72  of  chapter  14  of  the  Laws  of  1880,  is  declared  fco  be 
the  chief  fiscal  officer  of  Ijie  city.  (Code  of  Civil  Procedure, 
§  3245.) 

It  is  not  an  answer  to  this  requirement  of  the  Code,  that  the 
city  treasurer  was  not  authorized  to  adjnst  or  pay  the  claim 
on  presentation.  The  object  of  the  provision  is  to  in- 
sure notice  to  a  municipal  corporation  of  claims  against  it, 
before  it  should  be  subjected  to  the  costs  of  suit,  and  notice  to 
the  chief  fiscal  officer,  was  prescribed  as  the  means  of  giving 
notice  to  the  corporation. 

Section  3248  does  not  apply  to  this  case.  The  certificate 
there  provided,  is  of  some  fact  appearing  on  the  trial,  and  has 
no  application  to  facts  extrinsic  to  the  action,  and  which  have 
no  connection  with  the  issue,  and  of  which  the  coart  or  referee, 
may  have  no  knowledga  The  non-presentation  of  a  claim 
against  a  municipal  corporation  to  its  duef  fiscal  officer,  before 
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suit  brought,  pursuant  to  section  8246,  is  not  a  defense  to  the 
action,  and  is  not  a  fact  involved  in  the  trial;  and  it  cannot  be 
supposed  that  the  legislature  intended,  that  as  to  such  a  fact, 
the  certificate  of  the  court  should  be  required. 

The  claim  of  the  defendant  to  costs,  cannot  be  supported. 
By  the  fourth  subdivision  of  section  3228,  the  plaintiff  is  en- 
titled to  costs  in  an  action  on  a  money  demand,  other  than 
those  previously  specified,  provided  he  recovers  $50  or  more ; 
and  by  section  8229,  the  defendant  is  entitled  to  costs  in 
an  action  specified  in  section  8228,  unless  the  plaintiff  is  en- 
titled to  costs,  as  therein  specified.  Section  8229  does  not  ap- 
ply to  a  case  where  the  plaintiff  recovers  $50  or  more,  but 
is  prevented  from  recovering  costs  for  non-presentation  of  the 
claim  under  section  8245.  This  is  not  one  of  the  cases  specified 
in  section  8228.  It  was  not  intended,  that  the  plaintiff  who  recov- 
ers a  judgment  against  a  municipal  corporation  for  more  than 
$50,  should  be  subjected  to  the  payment  of  costs,  as  a  penalty  for 
non-presentation  of  his  claim,  in  addition  to  being  deprived  of 
the  right  to  costs,  given  in  other  cases. 

•  The  order  of  the  General  Term  and  of  the  County  Court 
should  be  modified,  by  declaring  that  neither  party  is  entitled 
to  costs  ;  and  as  thus  modified,  it  should  be  afSrmed,  without 
costs  to  either  party. 

All  concur. 

Ordered  accordingly. 


|io9  Boal   ^^  ^^^  Matter  of  the  Petition  of  the  METEOPOLrrAN  Gas-light 
Company  to  Vacate  an  Assessment. 

The  pTovlrion  of  tlie  act  of  1870  (§  27,  chap.  888,  Laws  of  1870),  entitled 
"  An  act  to  make  farther  proyision  for  the  goremment  of  the  oitj  of  New 
York/'  which  givee  to  the  jadge  before  whom  proceedings  are  had  ander 
the  act  of  1858  (Chap.  888,  Laws  of  1858),  jariedlction  to  modify  an  as- 
eessment  when  the  expense  of  a  local  improvement  has  been  nnlaw- 
fally  increased,  is  embraced  within  the  sabject-matter  expreased  In  the 
title  ;  and  bo  is  not  In  conflict  with  the  oonstitational  provision  (Art.  8,  % 
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16),  dedftring  that  a  local  act  shall  embrace  but  one  eabject,  which  shall 
be  expressed  in  the  title. 

The  fact  that  another  provision  of  the  act  (g  48)  relates  to  a  subject  not 
expressed  in  the  title,  and  so  is  yoid,  does  not  invalidate  the  rest  of 
the  act. 

In  opposition  to  an  application  to  set  aside  an  assessment  for  a  sewer  based 
upon  the  groand  that  the  prices  for  rock  excavation  and  foundatlon-plank 
were  fixed  bj  the  commissioner  of  public  works,  and  so  withdrawn  from 
competition,  a  certificate  of  the  said  commissioner  was  produced,  and  it 
was  claimed  that  under  the  act  of  1871  (Chap.  674,  Laws  of  1871)  said  cer- 
tificate was  conclusive  evidence  of  the  amount  of  expenditures,  and  that 
the  amount  so  certified  was  properlj  assessed  notwithstanding  such  de- 
fect. The  certificate  bore  a  date  prior  to  the  passage  of  the  act,  and 
was  to  the  effect  that  the  work  in  question  "  was  awarded  "  to  persons 
named,  and  "  that  the  work  has  been  completed  and  accepted."  It  did 
not  state  the  "sum  expended  "  as  required  bj  said  act.  EM,  that  the 
certificate  was  inefibctual  to  sustain  the  assessment. 

(Ai^ed  June  14, 1881 ;  decided  June  31, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  in  December, 
1880,  which  affirmed  an  order  of  the  Special  Term  vacating 
an  assessment  upon  certain  lots  of  the  petitioners  in  the 
city  of  New  York  for  "  Sixty-sixth  street  outlet  sewer  with 
branches."    (Reported  below,  23  Hun,  327.) 

The  material  facts  are  stated  in  the  opinion. 

J.  A.  BeaU  for  appellant.  The  legislature  had  jurisdiction  * 
to  enact  chapter  674  of  Laws  of  1871,  and  to  provide  in  it 
that  the  certificate  of  the  commissioner  of  public  works  shall 
be  conclusive  evidence  of  the  amount  of  the  expenditure  for 
regulating,  etc.,  streets,  etc.,  in  New  York  city,  {fiuilford  v. 
Sv^vrs  of  Chenomgo^  3  Kern.  148 ;  People  v.  The  Mayor,  4 
Comst.  419  ;  Brewster  v.  Syracuse,  19  N.  Y.  116 ;  SoweU  v. 
Buffalo,  37  id.  267;  In  re  Cameron,  50  id.  602.)  Section  27 
of  chapter  383  of  the  Laws  of  1870  relates  to  and  is  included 
in  the  subject  expressed  in  the  title  of  the  act,  and  is  not  ob- 
noxious to  the  provisions  of  the  Constitution.  {The  People  v. 
Briggs,  60  N.  Y.  663,  568 ;  The  People  v.  Rochester,  id.  631 ; 
In  re  Mayer,  id.  604.)    The  right  and  power  of  the  court  to 
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order  a  modification  of  an  asseesment  inBtead  of  an  abso- 
lute vacation  does  not  rest  upon  the  act  of  1870  alone^  it  is  a 
power  inherent  in  the  court.  (In  re  St.  JoaepKs  Asylum^  69 
N.  Y.  353  ;  /h  re  Hebrew  Orphcm  Asylwm^  70  id.  476 ;  In  re 
Merriam,  84  id.  596.) 

Sa/mud  Hand  for  respondent.  The  assessment  must  be 
vacated,  as  the  work  for  which  the  assessment  was  imposed 
was  not  all  done  by  contract  to  the  lowest  bidder,  etc,  as  re- 
quired by  law.  {MaMer  of  Mahcm^  20  Hun,  301 ;  81  N.  Y. 
621;  Matter  of  ManJhattan  Sav.  Inaty^^iA.  142;  Brady  v. 
MwyoTj  20  K  Y.  312;  Mowe  v.  Mayor,  73  id.  238 ;  Maii^ 
of  EmigrarU  Bank,  75  id.  896.)  There  is  no  power  to  re- 
duce the  assessment  under  section  27,  chapter  383  of  the 
Laws  of  1870,  as  that  section  of  the  law  is  unconstitutional 
and  void.  (Ruber  v.  The  People^  49  N.  Y.  132;  Laws  of 
1870,  chap.  187;  Laws  of  1871,  chaps.  678,  674;  People  v. 
J5KK,  36  N.  Y.  449,  461 ;  Chnner  v.  The  Mayor,  5  id.  286.) 
The  contract  is  invalid  and  void,  as  it  was  never  submitted  to 
and  did  not  receive  the  certificate  of  the  commissioner  appointed 
under theact of  1872.  (Inre Kendall,  86 Ct App.,  May  13, 1882.) 
Where  substantial  error  exists  an  assessment  must  be  vacated. 
(Laws  of  1849,  chaps.  187,  383 ;  Bev.  Ordinances,  1869,  arts.  6, 
7,  §  43  ;  id.  1866 ;  Laws  of  1861,  chap.  381 ;  In  re  Manhat- 
tan Sav.  Inst.,  82  id.  142 ;  In  re  Mohan,  81  id.  621 ;  20  Hun, 
801 ;  In  re  Em.  Ind.  £h.,  75  N.  Y.  388 ;  ApplAy  v.  Mayor, 
16  How.  428  ;  Boneeteel  v.  The  Mayor,  22  N.  Y,  162;  Ellis 
V.  The  Mayor,  1  Daly,  102.) 

Danfobth,  J.  To  sustain  the  order,  respondent  relies  upon 
the  conceded  fact  that  the  prices  for  ^^  rock  excavation  and 
foundation  planks  "  were  fixed  by  the  commissioner  of  public 
works,  and  so  withdrawn  from  competition.  This  was  a 
dear  violation  of  the  law  under  which  be  assumed  to  act,  and 
if  we  looked  no  further  would  prevent  relief  on  this  appeal. 
(In  re  Mahan,  81  K  Y.  621 ;  In  re  Manhattan  Sav.  Inst., 
82  id.  142.)    But  no  fraud  has  been  practiced  and  the  error 
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rendeFB  applicable  the  rule  under  which  In  re  Merriam  (84 
N.  Y.  596)  was  decided.  It  was  held  that  a  deduction 
from  the  assessment  then  in  question  should  be  made 
on  account  of  these  items,  and  a^  new  hearing  was  ordered 
to  ascertain  the  amount.  This  result  was  reached  through 
the  terms  of  section  27  of  the  statute  entitled  ^^An  act 
to  make  further  provision  for  the  government  of  the 
city  of  New  York"  (Chap.  383,  Laws  of  1870).  By  it 
jurisdiction  was  given  to  the  judge  before  whom  proceedings 
were  had,  under  chapter  338  of  the  Laws  of  1858,  to  vacate  or 
modify  an  assessment  when  the  expense  of  a  local  improve- 
ment had  been  unlawfully  increased.  And  following  the  de- 
cision then  made,  we  think  the  power  to  modify  should  have 
been  exercised  in  this  case.  But  a  further  question  is  now 
raised  by  the  learned  counsel  for  the  respondent.  It  is  con- 
tended that  this  provision  of  the  act  of  1870  (§  27,  sujprd)  is  void 
because  of  the  restriction  contained  in  section  16,  article  3, 
of  the  Constitution  of  this  State.  This  point  was  not  raised  in 
In  re  Merriam^  and  if  well  taken  we  should  be  bound  to  follow 
the  Mahan  Case.  The  statute  of  1870  {supra)  is  a  local  act,  as 
was  held  in  Huber  v.  TTie  People^  49  N.  Y.  132,  and  as  such 
should  under  the  constitutional  provision  {mprd)  embrace  but 
one  subject,  and  that  should  be  expressed  in  its  title.  That  the 
act  is  defective  in  this  respect  has  already  been  decided 
(Hvher  v.  Tlie  People^  supra,)  Section  49  was  then  under 
consideration.  It  related  to  the  organization  of  a  <x)urt 
of  criminal  jurisdiction,  administering  and  enforcing  State 
laws,  and  the  decision  was  put  upon  the  ground  that  such 
organization  was  outside  the  subject  named  in  the  title.  So 
much  of  the  statute  was,  therefore,  declared  void.  The  rest 
may,  nevertheless,  be  valid.  {People  ex  rel.  City  of  Rochester 
V.  Briggs^  50  JN".  Y.  553.)  The  argument  which  led  to  the 
conclusion  in  Ilvber^s  Case  {supra)  is  sufficient  to  uphold  the 
section  now  before  us.  It  relates  to  matter  necessarily  con- 
nected with  the  subject  named  in  the  title.  'Without  money 
there  could  be  no  government  of  a  city,  for  its  necessary 
offices  would  not  be  filled  or  the  enforcement  of  its  laws  pro- 
SicKBM — Vol,  XL.  67 
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vided  for.  If  within  its  boundaries,  for  the  convenience  or 
health  of  its  people,  it  may  have  streets  and  sewers ;  provision 
must  be  made  for  their  creation,  and  the  regulation  and 
restraint  of  assessments  laid  to  meet  the  expense  of  their  con- 
struction find  their  proper  place  in  legislation  relating  to  its 
government.  The  subject  stated  in  the  title  is  general.  It 
embraces  "  further  provision  for  the  government  of  the  county 
of  New  York."  Provisions,,  therefore,  in  regard  to  any  of  the 
functions  of  the  corporation,  or  necessary  to  carry  out  or  render 
any  of  them  effective,  may  be,  so  far  as  this  clause  of  the  Con- 
stitution is  concerned,  incorporated  in  the  act  as  necessarily 
connected  with  the  subject-matter  of  its  title.  {People  ex  rd. 
City  of  Bochester  v.  BriggSy  supra.)  The  objection,  there- 
fore, of  the  respondent  in  respect  thereto  cannot  avail.  On 
the  other  hand,  the  learned  counsel  for  the  appellant  seeks  to 
sustain  the  whole  assessment ;  and  for  that  purpose  contends 
that  under  chapter  674,  Laws  of  1871,  the  certificate  of  the 
commissioner  of  public  works  is  conclusive  evidence  of  the 
amount  of  the  expenditure  for  the  improvement  in  question, 
and  that  the  amount  so  certified  was  properly  assessed  for  that 
purpose,  notwithstanding  the  defects  to  which  we  have  referred. 
But  the  provisions  cited  seem  inapplicable  to  the  case  before 
us.  They  confer  new  powers  upon  the  commissioner  of  public 
works,  declare  that  he  may  proceed  with  work  contemplated 
by  contracts  abandoned  by  the  contractor  or  declared  void  by 
reason  of  his  "  action  "  or  "  default,"  authorize  the  board  of  assess- 
ors to  assess  the  expenses  actually  incurred  by  the  city  for  such 
work,  and  declare,  in  language  relied  upon  by  the  appellant, 
that  "  the  board  of  assessors  of  the  city  of  New  York  are 
authorized  and  directed  to  assess  upon  the  property  intended 
to  be  benefited  the  amount  of  expenditures  then  and  there- 
after actually  paid  or  incurred  for  regulating,  grading,  paving 
and  repaving,  and  otherwise  improving  the  streets,  avenues 
and  public  places  of  the  city  of  New  York."  It  then  requires 
the  commissioner  of  public  works  to  certify  to  the  board  of 
assessors  the  sum  ^^  expended  as  aforesaid,"  and  makes  ^^  such 
certificate  conclusive  evidence  of   the  amount  of  such  ex- 
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penditure."  The  certificate  relied  upon  by  the  appellant  is 
not  set  out  in  the  appeal  book,  but  is  stated  to  bear  date  March 
2,  1871,  and  to  declare  that  the  contract  for  the  work  in  question 
*'  was  awarded"  to  persons  therein  named ;  "  that  the  work  has 
been  completed  and  accepted  by  the  department  of  public 
works."  Tt  names  an  amount  and  kind  of  work,  but  I  do 
not  find  a  statement  of  "  the  sum  expended  "  therefor.  Again, 
if  we  compare  the  date  of  the  certificate  with  that  of  the 
passage  of  the  act,  we  see  that  the  certificate  could  not  have 
been  given  in  pursuance  of  it.  It  was  given  before  the  act 
was  passed.  Its  form  is  not  that  contemplated  by  the  statute, 
nor  is  it  the  same  in  substance.  Without  adverting,  there- 
fore, to  other  reasons,  some  of  which  are  stated  in  the  opinion 
of  the  General  Term,  we  are  unable  to  perceive  that  it  has 
any  bearing  upon  the  question  before  us. 

,It  follows  tliat  the  order  appealed  from  should  be  modified, 
and  the  case  sent  back  to  the  Special  Term,  that  the  proper 
reduction  may  be  made  in  the  assessment  in  tho  particulars 
mentioned,  costs  to  abide  event 

All  concur. 

Ordered  accordingly. 


John  O.  Nichols,  Respondent,   v.  Andrew  G.  Whitb,  Im- 
pleaded, etc..  Appellant. 

The  declarations  of  one  partner  after  dissolution  of  the  firm,  not  made  in 
the  business  of  winding  up,  and  not  in  relation  to  anj  transaction  or 
dealing  connected  with  the  dissolution  of  the  partnership,  are  inadmissi- 
ble against  a  copartner. 

Where,  in  an  action  against  the  former  members  of  a  firm  which  had  been 
dissolved,  one  of  the  defendants,  who  had  not  appeared  in  the  action, 
was  called  as  a  witness  for  plaintiff,  and  was  subsequently  called  and 
examined  as  a  witness  for  the  defendant  who  appeared  and  answered, 
Tidd,  that  it  was  not  competent  for  plaintiff  to  prove,  by  way  of  impeach- 
ment, declarations  of  the  witness,  made  after  the  dissolution  of  the 
firm,  in  conflict  with  his  testimony  as  a  witness  for  the  defense. 

(Argued  May  4.  1881 ;  decided  June  21, 1881.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  made  February 
13,  1880,  which  affirmed  a  judgment  in  favor  of  plaintiff,  en- 
tered upon  the  report  of  a  referee. 

This  action  was  brought  upon  two  promissory  notes  made 
by  "the  Lawrence  Brewing  Company,"  which,  plaintiff  al- 
leged, was  the  name  under  which  a  copartnership,  of  which 
defendants  were  members,  did  business.  Defendant  White 
alone  appeared  and  defended.  He  alleged  that,  at  the  time  of 
the  making  the  notes,  he  was  not  a  member  of  the  firm,  he 
having  prior  thereto  retired  therefrom,  of  which  fact  plaintiff 
then  had  knowledge. 

The  further  facts  pertinent  to  the  questions  discussed  appear 
in  the  opinion. 

Natha/nid  G.  Moak  for  appellant.  Having  called  the  wit- 
ness, plaintiff  had  no  right  to  impea<;h  him.  {CavUer  v.  Amer., 
etc.,  56  N.  T.  685,  588-590 ;  PeopU  v.  Safford,  5  Denio,  112 ; 
Adcmia-Y,  Wheeler,  97  Mass.  67 ;  CorrHr  v.  Starkweather,  10 
Cush.  59 ;  CbmV  v.  Welsh,  4  Gray,  535 ;  Pollock  v.  PoUock, 
71  N.  T.,  138, 151-2.)  Though  a  partnership  be  formed  by  an 
agreement  under  seal,  still,  a  dissolution  actually  made  by  the 
parties,  though  not  under  seal,  before  the  period  limited  by 
the  agreement  for  the  continuance  of  the  partnership  expires, 
will,  in  a  court  of  equity,  be  held  effectual  as  between  the  part- 
ners themselves,  and  as  to  third  parties  having  notice  thereof. 
{Wood  Y.  GauU,  2  Md.  Ch.  433;  Heath  v.  Samsom,  4  B.  & 
Aid.  172 ;  Story  on  Partnership,  §  268 ;  Emerson  v.  Parsons, 
46  N.  Y.  560 ;  Peck  v.  Miller,  39  Mich.  594 ;  Parsons  on  Part. 
[3d  ed.]  385,  417,  marg.  p.)  When  a  creditor  has  knowledge 
of  the  dissolution  of  a  copartnership  at  the  time  of  giving 
credit,  he  cannot  recover  from  the  members  of  the  firm  who 
have  withdrawn,  no  matter  how  the  knowledge  has  been  com- 
municated to  him.  {Davis  v.  Keyes,  38  N.  Y.  94 ;  Young  v. 
Tibbitts,  32  Wis.  79,  83-5 ;  Wade  on  Notice,  §  485 ;  Edtz- 
nevr  v.  Walker,  85  111.  470,  472.)  If  there  is  error  in  the 
admission  or  rejection  of  evidence  whiqh  bears  in  the  least 
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degree  on  the  result,  it  cannot  be  disregarded.  {Bai/rd  v. 
CHUM,  47  K  Y.  186, 188 ;  Anderson  v.  Bomey  etc.,  54  id.  334 ; 
Worrall  v.  ParmdeCy  1  id.  519;  EaUzanten  v.  Eokert,  67 
Barb.  59,  61.)  It  was  error  to  allow  the  witness  to  determine 
the  legal  efPect  of  the  transactions  between  defendant  and 
William  H.  Nichols.  {MeChtyn  v.  Brow,  10  If.  T.  114 ;  Varir 
duzun  V.  Young,  29  id.  27 ;  Providence,  etc,  v.  27".  /SI,  etc.,  120 
Mass.  35;  2  Taylor  on  Ev.  [7th  ed.],  §  1414;  BmfiddY. 
Smith,  12  Mees.  &  W.  405  ;  Crounae  v.  Fitch,  23  How.  Pr. 
355-56  ;  14  Abb.  Pr.  350-51 ;  Nicholay  v.  Ung^,  80  K.  Y. 
54 ;  Shorty  etc.  v.  Hardy,  114  Mass.  198,  213 ;  Stcmton  v.  Oi*- 
fdd,  9  Hun,  602,  505 ;  Merritt  y.'Brigga,  57  N.  Y.  651-652 ; 
IfichoU  V.  Kingdom,  etc.,  56  id.  618 ;  Bowie  v.  BcJMmore, 
etc.,  1  Mac  Arthur,  609 ;  Richardson  v.  Mason,  53  Barb.  602, 
605,  606  ;  OeaU  v.  Burton,  40  Barb.  137 ;  Crofut  v.  Brookr 
lyn,  etc.,  36  id.  201 ;  RopMms  v.  Ind.,  etc.,  78 111.  32 ;  CoUyer  v. 
CoUvns,  17  Abb.  Pr.  418.)  The  fact  that  declarations  were  made 
was  competent  upon  the  question  of  the  time  of  dissolution. 
It  was  part  of  the  res  gestcB.  {Cregler  v.  Durham,  9  Ind.  376  ; 
Pierson  v.  Steenmsyer,  4  Kich.  [S.  C]  Law,  309.)  If  Wil- 
liam H.  Nichols  really  represented  the  plaintiff  in  the  Law- 
rence brewing  business,  then  every  fact  known  to  him  was  no- 
tice thereof  to  the  plaintiff.  {Bermett  v.  Bucham,,  76  N.  Y. 
386,  390 ;  Holdm  v.  N.  T.  <fe  Erie  Bk.,  72  id.  286.)  It  is 
not  improper  for  a  witness  to  testify  that  the  plaintiff  was  in 
possession  of  real  estate  at  a  particular  time,  although  the  ques- 
tion whether  the  plaintiff  or  the  defendant  was  in  possession  at 
that  time  is  a  material  question  in  the  cause.  The  witness  is 
not  to  be  confined  merely  to  a  statement  of  the  facts  constitut- 
ing possession.  {Parsons  v.  Brown,  15  Barb.  590 ;  affirmed  in 
Ct.  of  Appeals,  June,  1855;  WieUng  v.  Shearer,  8  W'kly 
Dig.  392,  Gen.  Term,  third  dept. ;  Boothby  v.  Brown,  40 
Iowa,  104 ;  Band  v.  Freemam.,  1  Allen,  517,  618 ;  Knapp  v. 
SmUh,  27  K  Y.  278,  281 ;  De  Wolfy.  WHUams,  69  id.  622  ; 
Miller  v.  Miller,  41  Md.  624;  Ha/rdevUburg  v.  Cra/ry,  60 
Barb.  32  ;  Child  v.  Kingsbury,  47  Vt.  47.) 
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Ecbjoa/rd  Swoage  for  respondent.  Even  a  conveyance,  by  a 
partner,  of  his  interest  in  all  the  personal  and  real  estate  of  the 
firm  does  not  ipso  facto  dissolve  the  copartnership,  if  any  in- 
terest of  any  kind  continues.  i^Taft  v.  Buffner^  14  Pick. 
323.)  The  referee  was  right  in  excluding  questions  which 
called  for  a  '^  conclusion  of  law."  {Merritt  v.  Sea/man^  2  Seld. 
168;  DeWiUy.  Bailey,  9  N.  Y.  371,  375;  Benroyv.Van 
Petty  4  Bosw.  60 ;  TeaU  v.  Barton,  40  Barb.  137 ;  Cook  v. 
Brochvoay,  21  id.  331 ;  MerriUY.  Brigga,  57  N.  Y.  651,  652.) 
The  copy  of  letter  offered  was  properly  excluded  as  the  wit- 
ness did  not  say  that  he  sent  the  letter,  and  even  if  he  had,  no 
presumption  of  delivery  would  arise  except  when  sent  by 
mail.  {Pritt  v.  Fairdough,  3  Camp.  305  ;  Hayden  v.  Meid, 
id.  377.)  Declarations  not  made  jointly  or  against  interest 
were  properly  received  in  evidence.  {PhiUipa  v.  PvHngton, 
15  Me.  425;  Freeborn  y.  Smith,  2  Wall.  160;  Gordon  v. 
Shv/rUiff,  8  N.  H.  260.) 

Andrews,  J.  "We  think  the  judgment  in  this  case,  should  be 
reversed,  for  error  in  the  admission  of  evidence. 

The  plaintifiE,  called  and  examined  "William  H.  Nichols,  one 
of  the  defendants  named  in  the  summons,  and  one  of  the  five 
persons  originally  constituting  '^  The  Lawrence  Brewing  Com- 
pany," as  a  witness.  The  defendant  White,  at  a  subsequent 
stage  of  the  trial,  recalled  this  witness,  and'  he  then  testified 
to  facts,  tending  to  show  that  "  The  Lawrence  Brewing  Com- 
pany "  copartnership,  was  dissolved  on  or  about  October  16, 
1871,  prior  to  the  making  of  the  notes  in  question,  and  that 
the  business  thereafter  was  carried  on  in  the  same  name,  by 
the  witness  alone.  He  also  testified  to  a  conversation  with  the 
plaintiff,  prior  to,  but  about  the  time  the  notes  were  exe- 
cuted, in  which  the  plaintiff  in  reply  to  the  declaration  of  the 
witness,  that  the  defendant  White  was  a  partner,  stated  in  sub- 
stance that  White  was  not  a  partner,  because  he  had  accepted 
the  proposition  of  the  witness,  to  purchase  his  interest  in  the  * 
firm.  The  witness  further  testified,  in  substance,  that  the 
plaintiff  refused  to  indorse  the  paper  unless  secured  by  a  bill 
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of  sale  of  coal,  and  that  the  indorsement  was  made  on  the 
security  of  coal,  which  the  witness  transferred  to  him  at  the 
time.  After  this  testimony  had  been  given,  the  plaintiff  was  re- 
examined as  a  witness  on  his  own  behalf,  and  a  paper  was  shown 
to  him,  addressed  to  the  plaintiff,  but  having  no  signature,  and 
which  he  testified  was  received  by  him  from  William  H. 
Nichols,  and  was  in  his  handwriting.  This  paper  was 
offered  in  evidence  by  the  plaintiff's  counsel,  and  its  admission 
was  objected  to  by  the  defendant's  counsel,  as  immaterial,  ir- 
relevant, and  incompetent.  The  objection  was  overruled,  and 
the  paper  was  read  in  evidence.  It  was  a  statement  to  the 
effect,  that  the  plaintiff  was  informed,  when  the  notes  in  suit 
were  indorsed  by  him,  that  the  defendant  WTiite  was  a  partner 
in  "  The  Lawrence  Brewing  Company,"  and  that  the  plaintiff 
indorsed  them,  on  the  strength  of  this  statement. 

We  know  of  no  principle  in  the  law  of  evidence,  which  justi- 
fies the  introduction  of  this  paper. 

The  principal  controversy  in  the  case  turned  upon  the  ques- 
tions, firsts  whether  the  copartnership  between  William  H. 
Nichols,  and  the  defendant  White,  which  was  admitted  to  have 
existed  up  to  October  14,  1871,  was  then,  or  about  that  time, 
dissolved  ;  and  second^  assuming  that  it  was  dissolved  «prior  to 
the  indorsement  of  the  notes  in  suit,  whether  the  plaintiff  had 
notice  of  the  dissolution,  when  he  indorsed  the  paper. 

It  is  not  claimed  that  the  partnership  continued  later  than 
January,  1872.  The  plaintiff  claimed  that  it  was  not  dissolved 
until  that  time,  while  the  defendant  claimed  that  it  was  dis- 
solved in  October.  The  evidence  does  not  conclusively  estab- 
lish the  fact  either  way.  If,  as  the  defendent  claimed,  the 
dissolution  took  place  in  October,  nevertheless,  the  plaint- 
iff insisted  that  he  had  no  notice  of  the  dissolution,  and 
that,  in  the  absence  of  notice,  he  could  continue  to  deal 
with  the  firm  as  before,  upon  the  basis  of  its  continu- 
ance. It  does  not  distinctly  appear  when  the  statement 
^  admitted  in  evidence  was  written ;  but  it  was  written  after  the 
dissolution  of  the  firm,  and  after  the  commencement  of  this 
suit.     The  paper  was  not  relevant  to  any  fact  to  be  established 
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in  the  action,  against  William  H.  Nichols.  He  did  not  defend 
the  action.  The  only  issue  was  as  to  the  liability  of  the  de- 
fendant White,  and  he  alone  defended.  The  statement,  as 
against  him,  was  mere  hearsay.  The  declarations  of  one  part- 
ner after  the  dissolution  of  a  firm,  not  made  in  the  business  of 
winding  up,  and  not  connected  with  any  triansaction  or  dealing 
connected  with  the  dissolution  of  the  partnership,  are  inadmis- 
sible against  his  copartner.  He  may  bind  himself  by  his  ad- 
missions, but  as  to  his  former  partners,  his  agency,  ex- 
cept for  special  purposes,  is  terminated  by  the  dissolution, 
and  his  admissions  are  like  those  of  a  stranger,  and  they 
are  not  bound  by  them  {Walden  v.  Sherburne^  15  Johns. 
409 ;  Mo  PAerson  v.  Rathionej  7  Wend.  217 ;  Sbgg  v, 
OrffiU,  34  Penn.  344;  2  Greenleaf  on  Ev.,  §  484.)  It 
does  not  appear  that  the  statement  was  offered,  with  a 
view  to  contradict  the  testimony  of  William  H.  Nichols,  and 
the  counsel  for  the  plaintiff  does  not  seek  to  justify  its  admis- 
sion, for  that  purpose.  That  it  was  not  admissible  by  way  ef 
impeachment  is  dear  from  the  case  of  Oauiter  v.  Am.  Mer. 
Un.  JEa^.  Co.  {66  N.Y.5S6). 

There  are  numerous  other  exceptions  to  evidence  in  the 
case,  but  it  is  unnecessary  to  consider  them. 
"  For  the  error  in  admitting  the  Mrritten  statement  of  William 
H.  Nichols,  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  event. 

All  concur. 

Judgment  reversed 


gJl     In  the  Matter  of  the  Petition  of  George  F.  Gantz  to  Vacate 

an  Assessment. 
In  the  Matter  of  the  Sake  PErmoNEB  to  Beduce  an  Assess- 
ment. 

One  who  parchases  land  in  the  city  of  New  York,  after  the  confirmation 
thereon  of  an  assessment  for  a  local  improvement,  and  who  takes,  by  the 
terms  of  his  deed,  suhject  to  anj  and  all  assessments,  is  presumptively  a 
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"  party  aggrieyed/'  within  the  meaning  of  the  act  of  1858  (Chap.  838, 

lAwB  of  1858»  aa  amended  by  chap.  312,  Laws  of  1874),  and  bo  is  entitled 

to  move,  under  that  act,  to  vacate  the  assesHment. 
M  seems,  that  if  he  has  in  fact  been  indemnified  against  the  assessment,  or 

has  assumed  and  agreed  to  pay  it,  or  if  the  amount  thereof  was  deducted 

from  the  purchase-price,  these  are  facts  for  the  city  to  show  in  opposition 

to  the  application. 
In  re  Moore  (8  Hun.  518),  In  re  Saundere  (10  W.  Dig.  851),  overruled. 
In  re  Baesford  (50  N.  Y.  509),  In  re  PhtiUps  (60  id.  16).  In  re  Burke  (62  id.  • 

224),  distinguished. 

(Argued  June  14. 1881 ;  decided  June  23,  1881.) 

These  were  appeals  from  two  orders  of  the  General  Term 
of  the  Supreme  Court,  in  the  first  judicial  department,-  both 
made  December  10,  1880 ;  the  one  in  the  matter  first  above 
entitled  affirming  an  order  of  Special  Term  which  denied  an 
application  of  the  petitioner  to  vacate  an  assessment  upon  cer- 
tain lots  belonging  to  him  in  the  city  of  New  York,  for  paving 
One  Hundred  and  Forty-fifth  street  from  Seventh  avenue  to 
the  Boulevard ;  the  other,  in  the  matter  second  above  entitled, 
affirming  an  order  of  Special  Term  which  denied  an  applica- 
tion to  reduce  an  assessment  upon  certain  lots  of  the  petitioner 
for  regulating  and  grading  St.  Nicholas  avenue.  (Mem.  of 
decision  below,  23  Hun,  350.) 

The  premises  were  conveyed  to  the  petitioner  after  the  con- 
firmation of  the  assessments.  By  the  terms  of  his  deed  he 
took  "  subject  to  certain  assessments  now  affecting  said  prem- 


Miohael  Gcmfidd  for  appellant.  Where  one  takes  subject  to 
an  incumbrance,  he  takes  subject  to  it  as  it  is  in  law  ;*  that  is, 
so  far  as  it  is  a  legal  incumbrance.  The  transfer  does  not 
validate  it  or  stop  the  grantee  from  setting  up  the  invalidity  of 
an  alleged  lien.  {RuaselZ  v.  Kenney^  1  Sandf .  Ch.  34.)  Unless 
by  his  deed  a  purchaser  is  made  in  express  terms  to  assume 
and  agree  to  pay  a  mortgage,  he  neither  becomes  liable  as 
principal  for  the  debt,  nor  is  he  estopped  from  pleading  that 
the  mortgage  is  usurious  or  otherwise  invalid.  {Ra/rley  v. 
Ilarris&ny  24  N.  T.  172;  B^dan  v.  Sedgwick^  44  id.  626; 
SicKELS  — Vol.  XL.        68 
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Hammil  v.  Gillespie,  48  id.  656-69 ;  3  Hun,  609.)  Unless, 
perhaps,  where  it  is  extrinsically  shown  that  he  was  allowed 
the  whole  amount  of  the  mortgage  on  the  purchase,  and  even 
then,  it  is  doubtful  if  he  be  estopped,  the  deed  being  silent 
on  the  subject.  {Cope  v.  Wheder^  41  N.  Y.  303 ;  46  Barb. 
272 ;  61  N.  Y.  333.) 

D,  «7.  Dean  for  respondent.  The  petitioner,  having  pur- 
chased the  lots  subsequent  to  the  confirmation  of  the  assess- 
ment, mu^t  show  to  the  court,  by  specific  testimony,  that  he  is 
personally  aggrieved,  otherwise  the  court  will  not  afford  him 
relief.  {In  the  Matter  of  Moore,  8  Hun,  613  ;  In  re  Saun- 
ders, 10  W'kly  Dig.  351 ;  MatUr  of  Waiter,  76  K  Y.  359  ; 
Matter  of  PhiUips,  60  id.  16 ;  Matter  of  Burke,  62  id.  224.) 

Finch,  J.  We  are  unable  to  see  why  the  petitioner  is  not  a 
"  party  aggrieved"  within  the  meaning  of  that  phrase  as  used 
in  the  act  of  1868.  He  became  the  owner  of  the  premises,  as 
to  which  he  seeks  to  vacate  an  assessment,  after  such  assess- 
ment was  confirmed,  and  took  his  title,  by  the  express  terms 
of  the  conveyance,  subject  to  all  assessments  affecting  the  prop- 
erty. It  ia  claimed,  and  the  General  Term  so  decides,  follow- 
ing previous  decisions  of  similar  purport  {MaUer  of  Moore,  8 
Hun,  513  ;  Matter  of  Sa/andera,  10  W.  Dig.  361),  that  one 
who  purchases  after  the  confirmation  of  an  assessment  must  be 
presumed  to  have  protected  himself  from  its  consequences  by 
a  reduction  of  the  purchase-price,  or  some  other  form  of  in- 
demnity, and  so  cannot  be  deemed  a  party  aggrieved  by  the 
assessment.  Such  a  presumption  does  not  seem  to  us  reason- 
able or  just.  It  is  quite  as  natural  and  probable  a  presumption 
that  the  purchaser  did  not  know  of  the  assessments,  or  if  he 
did,  that  he  knew  them  to  be  illegally  imposed,  and  bought, 
believing  them  to  be  nuU,  and  relying  upon  his  ability  to  re- 
move them.  Prima fa^,  and  in  the  absence  of  modifying 
facts,  it  is  the  owner  of  land  who  is  a^rieved  by  the  imposi- 
tion of  an  unlawful  assessment.  It  is  his  title  that  is  clouded, 
and  his  interest  that  is  assailed.  That  fact  on  its  face  author- 
izes him  to  sDck  relief,  and  invoke  the  appropriate  remedy. 
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By  what  logic  have  we  a  right  to  guess  at  unknown  facts,  and 
thereby  deny  him  relief  ?  His  ownership  established,  and  the 
illegality  of  an  assessment  imposed,  make  out  his  case.  If, 
notwithstanding,  he  has  in  fact  been  indemnified,  or  assumed 
the  assessment  and  agreed  to  pay  it,  or  deducted  the  amount 
from  the  purchase-price,  those  are  facts  for  the  city  to  show, 
not  for  the  courts  to  presume  There  is  no  such  natural  oi* 
necessary  presumption.  The  truth  may  be  that,  or  directly  the 
reverse.  In  a  case  like  the  pi'esentj  where  the  Illegality  of  the 
same  class  of  assessments  had  been  adjudged  before  the  pur- 
chase, it  is  much  the  more  reasonable  presumption  that  neither 
indemnity  nor  reduction  of  price  existed.  Such  an  assessment 
would  naturaUy  be  treated  as  null.  The  vendor  would  not 
reduce  his  price,  nor  the  vendee  seek  a  protection  deemed 
unnecessary.  The  cases  cited  as  authority  in  tliis  court 
for  the  presumptions  relied  on  do  not  so  decide.  {Matter 
of  Baasford,  50  K  Y.  509 ,  Matter  of  PhiUips,  60  id. 
16;  MaMer  of  Burhe,  62  id.  224.)  They  hoid  that  the 
burden  of  establishing  the  irregularity  of  an  assessment 
complained  of  is  upon  the  petitioner ;  that  a  former  owner, 
who  had  warranted  against  incumbrances,  and  a  lessee,  liable 
for  taxes  and  assessments  under  his  lease,  were  parties  ag- 
grieved. No  one  of  them  gives  any  ground  for  the  doctrine 
that  the  own^  can  be  deprived  of  his  remedy  by  presuming 
that  he  has  not  been  injured.  The  amendment  of  1874  tends 
to  support  and  strengthen  our  conclusion.  (Chap.  312,  §  2, 
Laws  of  1874.)  That  amendment  took  away  the  right  of  an 
owner  to  maintain  an  equitable  action  to  vacate  assessments,  or 
remove  the  cloud  thereby  cast  upon  title,  and  expressly  com- 
mands that  "  owners  of  property  shall  hereafter  be  confined 
for  their  remedies  in  such  cases  to  the  proceedings  under  the 
act  hereby  amended."  Under  this  provision  the  situation,  both 
of  a  vendor  and  vendee  of  land  illegally  assessed,  is  rendered 
peculiar  and  difficult  by  the  rule  of  presumption  enforced 
below.  The  vendor  cannot  be  expected  to  reduce  his  price  by 
reason  of  an  invalid  assessment.  The  vendee  must  buy,  if  at 
all,  with  no  other  protection  than  the  right  to  defend  his  pos- 
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session  when  attacked.  If  he  knows  of  the  pretended  lien, 
he  may  take  from  his  grantor  covenants  of  warranty  against 
incumbrances ;  but  they  furnish  no  remedy  against  an  appar- 
ent lien  which  is  unlawful  and  null.  He  cannot  go  into 
equity  to  clear  up  the  cloud  upon  his  title  or  vacate  the  assess- 
ment, or  avail  himself  of  the  proceedings  by  petition,  because 
he  is  presumed  to  have  been  indemnified.  Nothing  is  left  him 
but  to  wait  until  he  is  assailed  and  run  the  risk  of  a  defense, 
or  pay  off  the  legal  assessment  for  peace  and  safety.  There  is 
little  need  of  resorting  to  doubtful  and  debatable  presump- 
tions since  the  exact  facts  are  always  attainable.  Both  vendor 
and  vendee  can  be  examined,  or  the  facts  of  their  contract 
otherwise  disclosed.  If,  then,  it  appears  that  the  latter  has  no 
interest  in  the  result,  and  is  in  no  manner  harmed  by  the  as- 
sessment, it  is  soon  enough  to  deny  him  liis  remedy  by  peti- 
tion. The  only  fact  we  have  here  is  the  language  of  the  con- 
veyance. By  its  terms  the  vendee  buys  subject  to  certain 
mortgages  which  he  assumes  and  agrees  to  pay,  and  "  subject 
to  certain  assessments  now  afiecting  said  premises,"  which  he 
does  not  assume  or  agree  to  pay.  The  natural  presumption  is 
that  he  takes  the  risk  of  the  assessments,  and  buys,  expecting 
to  remove  and  avoid  such  of  them,  at  least,  as  are  known  to 
be  illegal.  We  are  of  opinion,  therefore,  that  the  petitioner 
was  entitled  to  the  remedy  which  he  sought,  an(^should  have 
been  heard  upon  the  merits. 

Orders  of  General  Term  and  of  Special  Term  reversed, 
with  costs  to  abide  the  event,  and  proceedings  remitted  to  the 
Special  Term  for  a  hearing  upon  the  matters  alleged  in  the 
petition. 

All  concur. 

Orders  reversed. 
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Thb  People,  ex  rel.  Sarah  L.'Bitrnet,  Respondent,  v.  Daniel 
Jaoeson,  Auditor,  etc.,  et  al.,  Appellants. 

Under  the  provision  of  the  charter  of  the  city  of  New  York,  of  1878,  organ- 
izing an  auditing  hurean  (g  88,  chap.  885,  Laws  of  1878),  the  duty  imposed 
upon  the  auditor  to  "audit,  revise  and  settle  all  accounts"  is  not  merely 
clerical;  he  has  the  right  to  pass  upon  the  validity  and  legality  of 
accounts  presented,  and  it  is  his  duty  to  reject  such  as  are  without  legal 
authority. 

Said  auditor  is  not  necessarily  bound  to  audit  and  allow  all  accounts  sane- 
tioned  and  allowed  by  the  trustees  of  the  College  of  the  City  of  New 
York;  although  a  fund  is  raised  and  placed  in  the  city  treasury,  as 
^required  by  law  (Chap.  896,  Laws  of  1849).  over  which  said  trustees 
have  entire  control,  for  legitimate  purposes,  they  have  no  right  to 
divert  it  from  those  purposes,  and  where  they  exceed  their  authority  by 
sanctioning  an  unlawful  claim  it  is  the  duty  of  the  auditor  to  reject  it. 

Said  trustees  have  no  authority  to  allow  to  the  widow  or  representatives 
of  a  deceased  teacher  his  salary  for  a  period  subsequent  to  his  death. 

Where,  therefore,  upon  the  death  of  a  teacher,  who  died  in  April,  1879,  the 
said  trustees  passed  a  resolution  directing  that  his  salary  be  paid  to  his 
widow  or  legal  representatives  up  to  September  1,  1879,  and  an  account 
or  voucher  for  the  same  was  made  out  and  presented  to  the  auditor,  who 
rejected  the  cla\m,  held,  that  the  trustees  exceeded  their  jurisdiction,  and 
the  auditor  properly  rejected  the  claim. 

People  ex  rel,  Burnet  v.  Jackeon  (83  Hun,  568),  reversed. 

(Argued  June  14,  1881 ;  decided  June  23,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  January  28, 1881, 
which  reversed  an  order  of  Special  Term,  denying  an  applicar 
tion  for  a  mamdomtxia^  and  ordered  the  issuing  of  a  writ  directed 
to  defendant  Jackson,  as  auditor  of  accounts  of  the  city  of  New 
York,  requiring  him  to  audit  and  allow  a  voucher  sent  to  the 
finance  department  of  the  city  by  the  clerk  of  the  board  of 
education,  in  favor  of  the  widow  or  legal  representatives  of 
Edward  E.  Burnet.     (Reported  below,  23  Hun,  568.) 

The  material  facts  are  set  forth  in  the  opinion. 

D.  J,  Dean  for  appellant.  No  valid  claim  in  behalf  of  the 
relator's  intestate  existed  against  the  trustees  of  the  OoUege  of 
the  City  of  New  York  for  the  period  subsequent  to  his  death. 
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(Chap.  896,  Laws  of  1849 ;  chap.  386,  Laws  of  1851 ;  chap. 
301,  Laws  of  1863,  §  9  ;  chap.  101,  Laws  of  1854,  §  2,  subd. 
8  ;  chaps.  264,  632,  Laws  of  1866  ;  chap.  471,  Laws  of  1872 ; 
chap.  112,  Laws  of  1873 ;  Wolf  v.  Howes,  20  N.  T.  197; 
Claa^h  V.  Gilbert,  26  id.  279.)  The  right  of  a  public  officer 
to  compensation  does  not  grow  out  of  any  contract,  but  arises 
from  the  rendition  of  services.  {Smith  v.  Mayor,  37  N.  T. 
518.)  The  trustees  of  the  CoDege  of  the  City  of  New  York 
had  no  authority  or  jurisdiction  to  audit  or  allow  a  claim  not 
legally  binding  upon  the  corporation.  (1  E.  S.  600,  §  3  [6th 
ed.,  vol.  2,  p.  391] ;  Hodges  v.  City  of  Buffalo,  2  Denio,  110 ; 
Hoisted  V.  The  Mayor,  3  Comst.  430,  435 ;  Ha^uodl  v.  The 
Mayor,  Ct.  of  App.,  June,  1879.)  The  power  to  grant  gratuities, 
even  as  additional  compensation,  in  excess  of  the  lawful  salary 
or  fee,  for  service  actually  performed,  does  not  exist  in  admin- 
istrative agencies  created  by  the  legislature  to  exercise  power 
defined  by  statute.  {Heslep  v.  SacranieTdo,  2  Cal.  580 ;  Hatch 
V.  Mam,n,  15  Wend.  44 ;  Palmer  v.  Mayor,  2  Sandf.  318 ; 
C(y^JDm  v.  The  Mayor,  6  N.  T.  Sup.  Ct.  [T.  &  C]  151 ;  Super- 
visors V.  EUis,  59  N.  Y.  620.)  The  allowance  of  the  claim  by  the 
tnistees  of  the  College  of  the  City  of  New  York,  being  an  ex- 
cess of  jurisdiction,  was  a  nullity,  and  not  binding  upon  the 
auditor.  {People  v.  Lawrence,  6  Hill,  244 ;  People  v.  Stout, 
23  Barb.  349,  354 ;  PeopU  v.  Hawes,  21  How.  Pr.  117,  125 ; 
0*Leary  v.  The  Board  of  Educalion,  April  5,  1880,  Gen. 
Term  of  Ct.  of  Com.  Pleas ;  Chemung  Canal  Bank  v.  Super- 
visors of  Chemning,  5  Denio,  517.") 

John  H,  Post  for  respondents.  The  trustees  have  power  to 
allow  suitable  compensation  to  such  subordinate  officers  as 
the  business  of  the  corporation  requires.  (2  R.  S.  [6th  ed.] 
part  1,  chap.  15,  title  1,  art.  2,  §  36,  p.  12 ;  2  R.  S.  [6th  ed] 
part  1,  chap.  18,  title  3,  art.  10,  §  1,  subd.  4,  5,  p.  391.) 
The  money,  therefore,  which  is  raised  and  collected  by  the 
board  of  supervisors,  at  the  request  of  the  trustees  of  the  col- 
lege, is  their  money,  and  is  to  be  disbursed  by  them  in  dis- 
cliarge  of  the  trust  reposed  in  them  by  the  law  incorporating 
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the  college,  and  for  its  misuse  it  is  clear  they  are  responsible. 
{People  ex  rel.  Murphy  v.  Kdly^  76  N.  Y.  490.)  The  fund 
being  in  the  city  treasury,  it  became  necessary,  under  section 
34  of  the  charter  (Chap.  335,  Laws  of  1873),  to  have  the  audit 
of  the  auditor  and  the  warrant  of  the  comptroller  to  authorize 
its  withdrawal.  {Dcmnat.  v.  The  Mayor,  66  N".  Y.  585.)  The 
conaptroUer  has  no  discretion  to  exercise  over  any  payments  or 
accounts  other  than  those  of  the  various  departments  of  the 
city,  as  prescribed  by  sections  29  to  36  of  the  charter  of  1873. 
{People  ex  rd.  ZitUe  v.  Kelly  et  di.y  Supr.  Ct,  first  dep.,  Au- 
gust, 1878 ;  People  exsrel.  Murphy  v.  Kellyy  76  N".  Y.  490.) 
The  order  of  the  college  for  the  payment-  of  $844  operated 
as  an  equitable  assignment  of  so  much  of  the  fund  raised  by 
request  of  the  trustees,  and  deposited  with  the  chamberlain,  as 
was  specified  in  it.  {People  ex  rel.  Dannat  v.  Compi/roUerj  77 
N.  Y.  48 ;  iT.  r:  Bal.  Dry  Dock  Co.  v.  Mayor,  etc,,  8  Hun, 
247 ;  People  ex  rel.  Kedian  v.  NeUson,  5  T.  &  0.  367.)  Col- 
leges incorporated  under  the  Revised  Statutes  have  the  privi- 
lege of  giving  what  they  may  consider  "  suitable  "  compensa- 
tion to  their  subordinate  officers.  (2  R.  S.  [6th  ed.]  391,  §  1, 
subd.  6.) 

MiLLEB,  J.  Edward  E.  Burnet,  a  teacher  in  the  College  of 
the  City  of  New  York,  died  in  the  month  of  April,  1879,  and 
the  trustees  of  said  college  adopted  a  resolution  directing  that 
his  salary  be  paid  to  the  relator,  his  widow,  or  his  legal  repre- 
sentative, up  to  the  1st  of  September,  1879.  An  account  or 
voucher  for  the  payment  of  the  same  was  made  out  in  due 
form,  in  accordance  with  the  resolution,  and  presented  to  the 
auditor  of  the  finance  department,  to  be  audited  by  him,  and 
for  the  issuing  of  a  proj^r  warrant  by  the  comptroller,  as 
provided  by  law.  The  auditor  refused  to  allow  the  account  or 
voucher,  upon  the  ground  that  it  was  a  claim  for  a  gift  or 
gratuity  from  the  public  treasury,  and  not  a  legal  claim  against 
the  city,  and  the  comptroller  declined  to  draw  his  warrant  for 
the  payment  of  the  same.  In  view  of  the  facts  the  question 
arises  whether  the  auditor  and  comptroller  were  justifi^in  law 
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in  refusing  to  pay  the  demand  of  the  relator.  The  authority 
to  allow  such  a  claim  must  depend  upon  the  statutes  which  re- 
late to  the  question  considered.  The  college  was  organized  as 
a  body  corporate  by  virtue  of  chapter  264  of  the  Laws  of  1866, 
and  by  chapter  637  of  the  same  year  the  board  of  supervisors 
were  directed  to  raise  in  each  year,  for  the  support  of  the  same, 
the  payment  of  salaries  of  its  professors  and  officers,  and  for 
other  purposes  specified,  such  sums  as  should  be  required  by 
the  trustees,  not  exceeding  the  sum  of  $126,000.  By  chapter 
471  of  the  Laws  of  1872,  this  amount  was  increased  to  the 
sum  of  $150,000.  By  chapter  396  of  the  Laws  of  1849,  section  1, 
the  comptroller  of  the  city  of  New  York  was  required,  upon 
the  requisition  of  the  board  of  education,  to  deposit  with  the 
chamberlain,  to  the  credit  of  said  board,  such  sum  as  should 
be  specified  to  be  necessary  to  make  the  payments  required  to 
be  made,  etc. ;  and  by  section  2  it  was  provided  that  no  requisi- 
tion should  be  made  for  moneys  to  be  expended  for  any  pur- 
pose not  authorized,  etc.,  and  that  no  moneys  so  deposited  should 
be  used  for  or  applied  to  any  purpose  not  authorized.  By  the 
charter  of  1873  (Chap.  335,  §  33,  subd.  4),  an  auditing  bureau 
was  organized,  the  chief  officer  of  which  was  called  auditor  of 
accounts,  which,  under  the  supervision  of  the  comptroller, 
'*  shall  audit,  revise  and  settle  all  accounts  *  *  *  and 
certify  the  same  to  the  comptroller,  with  the  reasons  of  the 
allowance ; "  and  by  section  34  no  moneys  could  be  paid  by  the 
chamberlain  except  upon  warrants  drawn  by  the  comptroller 
and  countersigned  by  the  mayor. 

It  will  thus  be  seen  that  the  auditor  had  a  duty  to  discharge 
which  was  not  merely  clerical,  but  he  was  authorized  to  revise 
and  settle  accounts,  thus  vesting  him  with  the  right  to. pass 
upon  their  validity  and  legality.  He  was  not  necessarily  bound, 
as  a  matter  of  course,  to  audit  and  allow  all  accounts  which 
liad  been  sanctioned  by  the  trustees  of  the  college,  but  only 
such  as  were  authorized  by  law ;  and  the  comptroller  was  to 
supervise  the  same.  While,  then,  the  auditor  and  comptroller 
were  bound  to  audit  and  allow  all  valid  claims,  it  was  also 
their  duty  to  reject  such  as  were  without  any  legal  .authority. 
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Although  the  fund  was  raised,  placed  into  the  city  treasurj  and 
set  apart  for  the  use  of  the  college  (Laws  of  1872,  chap.  471), 
as  required  by  law,  and  the  trustees  had  entire  control  over  it,  for 
legitimate  purposes,  they  had  no  authority  to  divert  it  from 
the  objects  for  which  it  was  intended.  They  were  not  an  inde- 
pendent department  with  power  to  control  and  manage  the 
fund,  except  as  provided.  Not  a  dollar  could  be  drawn  with- 
out the  audit  and  approval  of  the  auditor  and  comptroller,  and 
when  the  tnistees  exceeded  their  authority  in  allowing  the 
claim  in  question,  it  was  the  duty  of  the  auditing  officers  to 
revise  and  settle  the  claim  by  rejecting  the  same.  If  the  truft- 
tees  were  authorized  to  allow  to  the  widow  or  representative 
of  the  deceased  teacher  for  services  which  he  had  not  rendered, 
there  would  be  no  limit  to  their  power  in  this  respect.  They 
might  make  donations,  gifts  or  gratuities  to-  any  or  all  their 
teachers  and  professors,  or  even  for  improper  purposes,  with- 
out limit,  restriction  or  restraint.  The  provision  of  the  char^ 
ter  to  which  we  have  referred  was  evidently  designed  to  guard 
against  any  such  misapplication  of  the  public  moneys,  and  to 
subject  the  acts  of  the  trustees  to  the  revision  and  control  of 
the  city  officers,  to  the  extent  of  refusing  their  approval  of  a 
claim  presented  when  manifestly  illegal  The  trustees  of  the 
(^Uege  clearly  exceeded  their  authority  in  auditing  and  allow- 
ing the  claim  of  the  relator;  and  their  proceedings  being  be- 
yond their  corporate  powers,  tlie  act  was  not  legally  binding 
upon  the  city,  and  its  officers  were  justified  in  refusing  to  audit 
and  pay  the  same.  (1  E.  S.  600,  §  3  ;  Hodges  v.  The  City  of 
Buffalo^  2  Denio,  110 ;  Halstead  v.  The  Mayor ^  3  Comst. 
430.)  The  rule  is  well  established  that  a  municipal  corpora- 
tion is  not  liable  for  any  claim  unless  it  has  the  sanction  of  the 
law ;  and  where  the  compensation  of  an  officer  is  fixed  by  law, 
he  cannot  rightfully  claim  beyond  that.  (See  Haswell  v.  The 
Mayor ^  81  N.  Y.  255,  and  cases  cited.) 

The  case  of  People  ex  rd.  Murphy  v.  Kelly  (76  N.  Y.  490), 

which  is  relied  upon,  does  not  sustain  the  doctrine  contended 

for  by  the  respondent's  counsel.     In  that  case  the  money  had 

not  been  paid  over,  as  the  law  required,  and  it  was  held  that  a 
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custodian  of  public  fiinds,  directed  by  law  to  pay  them  to  per- 
sons charged  with  the  duty  of  expending  them,  cannot  with- 
hold payment  because  of  the  apprehended  extravagance  of 
those  charged  with  that  duty.  The  case  diflEers,  then,  essen- 
tially from  the  one  at  bar,  where  there  has  been  an  unlawful 
appropriation,  and  is  not  in  point.  Conceding  that  the  fund 
is  distinct  and  independent,  and  devoted  to  specific  purposes, 
it,  nevertheless,  cannot  be  drawn  except  according  to  law  ;  and 
when  this  is  not  done,  the  municipal  officers  would  be  derelict 
in  their  duty  if  they  assented  to  its  unlawful  appropriation. 
They  are  invested  with  the  authority  conferred  for  the  very 
purpose  of  restraining  illegal  appropriations  of  the  public 
moneys,  and  are  equally  responsible  with  the  trustees  of  the 
college  for  any  abuse  or  excess  of  power.  The  case  of  The 
People  ex  rel,  LitUe  v.  Keliy^  in  the  Supreme  Court^  which  is 
also  cited,  is  not  reported,  and  the  opinion  has  not  been  fur- 
nished us.  If  adverse  to  the  views  expressed,  it  cannot  be 
upheld. 

It  is  quite  obvious  that  the  trustees  of  the  college  exceeded 
their  jurisdiction  in  allowing  the  claim,  and  their  act  was  null 
and  void,  and  was  not  obligatory  upon  the  -city  officers. 

The  order  of  the  General  Term  should  be  reversed  and  the 
order  of  the  Special  Term,  denying  the  motion,  affirmed. 

All  concur. 

Ordered  accordingly. 


Elbbkt  S.  Jemison  et  al.,  Appellants  v.  The  Cttizbns'  Savikos 
Bank  of  Jefferson,  Texas,  Respondent. 

An  order  granting  an  open  oommission  to  examine  orally  unknown  and 

unnamed  witnesses  involves  a  substantial  right,  and  so  is  appealable  to 

the  General  Term. 
A  refusal  of  the  General  Term  to  entertain  such  an  appeal  and  pass  upon 

its  merits,  on  the  ground  that  it  does  not  involve  a  substantial  right,  is 

an  error  of  law  reviewable  in  this  court. 
Jmniaon  v.  CitUen^  Bvgs,  Bk,  (24  Hun,  850)  reversed. 

(Submitted  June  14, 1881 ;  decided  June  28, 1881.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  April  21,  1881, 
which  dismissed,  "  on  the  ground  that  the  order  is  not  appeal- 
able," an  appeal  from  an  order  of  Special  Term,  granting  an 
open  commission  to  a  commissioner  in  Texas  to  examine  cer- 
tain wit)iesses  named  and  ^^such  other  witnesses  as  may  be  pro- 
duced before  him  *  *  •  upon  oral  questions."  (Reported 
below,  24  Hun,  350.) 

Francis  G.  Barlow  for  appellants.  The  General  Term 
having  held  that  it  had  no  power  to  review  the  order,  a  ques- 
tion of  law  arose.  Hence  the  order  dismissing  the  appeal  is 
appealable  to  this  court.  (New  Code,  §  190,  subd.  2 ;  Haiv- 
over  Ins.  Co.  v.  Tomlmsony  58  N.  T.  215;  People  y.  N.  Y. 
a  R.  R.  Co.,  29  id.  418;  TiUon  v.  Beecher,  59  id.  176;  Ma4r 
t&r  of  Duff,  10  Abb.  [N.  S.]  416;  Matter  of  Townsmd,  81 
K  Y.  644;  Fisher  y.  OouLd,  id.  228.)  The  fact  that  an  order 
is  "discretionary"  does  not  prevent  an  appeal  to  the  General 
Term,  provided  it  affects  a  substantial  right.  {Anonymous  v. 
Anonymovs,  59  N.  T.  313,  315 ;  Hanover  Ins.  Co.  v.  Tomlin- 
son,  58  id.  215;  Matter  of  Duff,  10  Abb.  [N.  S.]  416,  414; 
Seou/rity  BJc.  v.  Nat.  Com.  Bh.,  2  Hun,  277,  289,  290 ;  Mar- 
tin V.  Wvndsor  Hotel,  70  N.  Y.  101,  104 ;  People  v.  Central 
R.  R.  Co.,  29  id.  423.)  This  order  affecte  a  substantial  right. 
(  WUes  V.  Suydam^  64  N.  Y.  177 ;  Beach  v.  FvZton  Bh.,  2 
Wend.  232,  239 ;  Buei  v.  Street,  9  Johns.  447 ;  lAvermore  v. 
Bavnhridge,  56  N.  Y.  73,  74;  In  re  Brady,  69  id.  220; 
People  V.  Central  R.  R.  Co.,  29  id.  416,  422  ;  Security  BTc. 
v.  Bk.  of  Com.  2  Hun,  290 ;  Mc  Vickar  v.  Walcott,  4  Johns. 
509,  527 ;  Marckwald  v.  Steamship  Co.,  8  Hun,  547 ; .  -47w?riy- 
m^us  V.  Anonymous,  59  N.  Y.  313,  315;  Rathbvm,  v.  Inger- 
soil,  2  J.  &  S.  211;  Cent.  Nat  Bamk  v.  aa/rh,  id.  487; 
Beach  V.  Fulton  Bamk,  2  Wend.  225 ;  Wiggin  v.  Phdps,  10 
Hun,  187 ;  Macdonald  v.  Ma,cdonald,  14  id.  496.)  The  order 
under  consideration  involves  expense:  the  payment  of  com- 
missioners' fees  and  the  additional  and  peculiar  expense  of 
sending  counsel  to  the  scene  of  action,  or  retaining  them  there. 
{Frovde  v.  Frovde,  1  Hun,  76.)  It  affects  the  rights  of  a  party 
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to  be  "  confronted  with  witnesses,"  to  have  them  before  the 
court  and  jury,  and,  by  being  present  at  their  examination,  to 
give  his  counsel  the  benefit  of  suggestions  derived  from  his 
(the  party's)  knowledge  of  the  facts.  {FbfTest  v.  Forrest^  8 
Bosw.  668.)  Judicial  action  without  evidence  always  raises  a 
question  of  law.  {AUen  v.  Meyer y  73  N.  Y.  3 ;  People 
v.  Oae-light  Co.^  78  id.  61;  Leslie  v.  Leelie^  6  Abb. 
[N.  S.]  197;  Law  v.  McDonald,  9  Hun,  26,  27.)  "Gross 
abuse"  renders  even  discretionary  orders  appealable  to  this 
court.  {De  LLamweas  v.  De  Llamoea^,  62  N.  Y.  618 ;  Law- 
rence V.  Farley ,  73  id.  187 ;  Meyer  v.  Cullen,  54  id.  392,  397.) 

8a/nmel  A.  Blatchford  and  C.  M,  Da  Costa  for  respond- 
ent. The  only  question  necessary  to  be  considered  on  this 
appeal  is  the  power  of  the  General  Terra  to  review  the  order 
of  the  Special  Term.  {Ran  over  F,  Ins.  Co.  v.  TomZinsony 
58  N.  Y.  215.)  If  the  right  to  appeal  to  the  General 
Term  from  the  order  in  suit  be  not  authorized  by  the  terms  of 
the  statute,  the  court  will  not  presume  such  a  right.  {Hanover 
F.  Ins.  Co.  V.  Tomlvfhsony  58  N.  Y.  215 ;  Martin  v.  Windsor 
Hotel  Co.y  70  id.  101 ;  Security  Ba/nh  v.  BanJc  of  Com.,  2 
Hun,  289 ;  MiUer  v.  Sheldon^  15  Hun,  220 ;  LacuMrine  F. 
Ins.  Co.  V.  Lake  Guano  Co.,  16  id.  484 ;  Morehouse  v.  Yeager, 
38  K  Y.  Supr.  Ct.  50 ;  Matter  of  Duff,  41  How.  Pr.  350 ; 
Lvoermore  v.  Bainhridye,  47  How.  Pr.  334 ;  Liney  v.  If.  Y. 
C  Stage  Co,  18  Abb.  Pr.  435 ;  People  v.  N.  Y.  C.  R.  R.  Co., 
29  N.  Y.  418  ;  HoweU  v.  MiUs,  53  id.  322 ;  Mills  v.  Davis, 
id.  349;  PlaU  v.  PlaU,  66  id.  360 ;  Fleischman  v.  Bennett, 
12  Hun,  81 ;  I/^eiveU  v.  Cutle7%  19  id.  74 ;  Forhes  v.  Willard, 
54  Barb.  520.)  The  order  of  the  Special  Term  appealed  from 
does  not  affect  a  substantial  right.  {Treadwell  v.  Pomeroy, 
2  K  Y.  Sup.  Ct.  470 ;  WaU^ace  v.  The  Am.  Linen  Thread 
Co.,  46  How.  Pr.  403  ;  Anonymous,  59  K  Y.  313 ;  Uline  v.  If. 
Y.  C.diHR.R.R.  Co.,  79  id.  175',  People  y.  If.  Y.C  R. 
R.  Co.,  29  N.  Y.  418,  421 ;  Anonym^ous,  59  id.  313,  315 ; 
TaHman  v.  Hinmcmn,  10  How.  Pr.89  ;  Field  v.  Stewart,  41 
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FiNOH,  J.  We  have  many  times  decided  that  an  appeal 
from  an  order  involving  a  substantial  right  lies  to  the  General 
Term,  although  in  some  degree  dependent  upon  the  discretion 
of  the  court  which  grants  or  refuses  the  motion,  and  that  the 
refusal  of  the  General  Term  to  entertain  such  appeal  and  pass 
upon  its  merits  is  an  error  of  law  reviewable  in  this  court, 
{Hanover  Fire  Ins.  Co.  v.  Tomlvasorij  58  N.  Y.  216.)  In  the 
present  case  the  General  Term  dismissed  an  appeal  from  an 
order  allowing  an  open  commission  for  the  oral  examination  of 
two  named  witnesses,  and  such  unnamed  witnesses  as  might 
be  produced  within  a  specified  time,  to  issue  to  a  conmiissioner 
in  Texas.  The  dismissal  went  upon  the  ground  that  the  order 
,  granting  the  commission  did  not  involve  a  substantial  right. 
The  General  Term  had  previously  held  that  an  order  denying 
a  commission  affected  a  substantial  right,  because  it  tended  to 
deprive  a  party  of  testimony  necessary  to  his  case,  but  an 
order  granting  a  commission  affected  no  substantial  right  be- 
cause it  merely  dictated  the  mocle  of  taking  such  testimony. 
(  Wallace  v.  Amerioan  I/inen  Thread  Co.y  2  N.  Y.  Sup.  Ct.  [T. 
&  C]  574 ;  TreadweU  v.  Pomeroy,  id.  470.)  Whether  there  be 
adequate  foundation  for  this  distinction  may  be  doubted,  in  its 
application  to  the  ordinary  closed  commission ;  but  at  all  events 
the  granting  of  an  open  commission  to  examine  orally  un- 
known and  unnamed  witnesses  has  already  been  said  by  us  to 
involve  a  Aibstantial  right.  {Anonymous^  59  N.  Y.  314,  315.) 
Further  reflection,  and  a  careful  consideration  of  the  elaborate 
briefs  submitted  by  the  respective  counsel  serve  to  strengthen 
and  confirm  that  conclusion.  To  say  that  the  choice  between 
the  usual  closed  commission  where  the  witnesses  are  named, 
and  the  interrogatories  settled  in  advance,  and  the  open  com- 
mission, now  specially  authorized  by  the  Code,  in  which  the 
examination  is  oral,  and  unknown  and  unnamed  witnesses  may 
be  produced,  to  testify,  at  a  point  far  away  from  the  place  of 
trial,  involving  the  expense  of  special  counsel,  and  making 
wise  and  prudent  a  long  journey  of  parties,  is  merely  matter  of 
form  and  not  matter  of  substance,  seems  to  us  to  be  going 
quite  too  far.     Practically  the  commission  granted  in  the  pres- 
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ent  instance  changes  the  place  of  trial  of  the  defendant's  side 
of  the  case  from  New  York  to  Texas.  It  may  uot  be  an  un- 
wise or  improper  thing  to  do — we  express  no  opinion  upon 
that — but  we  cannot  fail  to  see  that  it  affects  a  substantial 
right  of  the  plaintiff*.  It  imposes  upon  him  new  and  unusual 
expenses,  and  deprives  him  of  the  right  to  confront  the  hostile 
witnesses,  or  to  cause  them  to  be  cross-examined  intelligently 
by  counsel  who  can  have  the  aid  of  the  party's  personal  knowl- 
edge and  useful  advice,  except  at  the  cost  of  a  long  journey  to 
a  distant  State,  and  an  enforced  delay  lasting  possibly  tlirough 
the  whole  ninety  days  of  the  life  of  the  commission.  We  have 
no  hesitation,  therefore,  in  following  our  earlier  ruling,  and 
declaring  that  the  order  appealed  from  affected  a  substantial 
right.  The  General  Term  dismissed  the  appeal  upon  the 
ground  stated  in  the  order  that  it  was  not  appealable.  In  this 
wo  think  they  erred,  and  that  they  should  review  the  order 
upon  the  merits. 

Order  of  the  General  Term  reversed. with  costs  to  abide  the 
event  and  case  remitted  to  the  General  Term  to  hear  and  de- 
termine the  appeal  upon  the  merits. 

All  concur. 

Order  reversed. 


James  Morton,  Appellant,  v.  Horace  K.  Thurser  et  al.,  Be- 

spondents. 

Same  Appellant  v.  Same  Respondents. 

To  constitute  usury  it  must  be  shown  that  the  additional  interest  wan 
paid  or  retained  in  pursuance  of  a  mutual  agreement. 

Where  an  agreement  was  made  to  loan  money  fl^  lawful  interest,  but  at 
the  time  of  executing  the  securities  the  lender  required  and  the  bor- 
rower assented  to  the  allowance  of  a  sum  falsely  represented  by  the 
former  to  hare  been  an  expense  incurred  in  procuring  the  money,  held, 
that  this  was  not  usury. 

In  the  securities  given  for  the  loan  was  included  the  amount  of  a  former 
loan.  The  only  usury  alleged  was  the  charge  and  allowance  of  said  item 
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of  expense.  The  facts  in  relation  to  the  former  loan  were  proved,  bat 
there  was  no  finding,  or  request  to  find,  that  the  agreement  therefor 
was  asarioQB.     Held^  that  the  question  could  not  be  raised  here. 

Defendant  T.,  in  pursuance  of  an  arrangement  with  plaintiff,  bought  in  on  a 
foreclosure  sale  certain  real  estate  consisting  of  a  manufactory  and 
▼aeant  lots  adjoining,  which  had  been  mortgaged  by  the  latter.  There 
was  at  the  time  upon  the  premises  certain  'machinery,  tools,  etc.,  pur- 
chased by  plaintiff  with  funds  advanced  by  T.,  under  an  agreement  that 
he  was  to  have  a  lien  on  all  the  property  so  purchased.  At  the  time  of 
taking  the  referee's  deed  on  the  foreclosure  sale,  T.  also  took  from  plaint- 
iff a  bill  of  sale  of  the  personal  property,  and  executed  to  plaintiff  a 
lease  thereof  and  of  the  real  estate,  which  contained  a  clause  authorising 
T.  or  any  person,  by  his  order,  to  enter  upon  the  vacant  lots  and  build 
upon  and  improve  them.  T.  covenanted  to  sell  the  property  to  plaint- 
iff upon  terms  stated,  the  covenant,  however,  to  be  void  if  any  rent, 
taxes  or  assessments  should  remain  in  arrears  for  thirty  days.  Certain 
payments  being  in  arrear,  T.,  after  notice  to  plaintiff,  sold  the  property 
at  public  auction  to  defendant  S.,  who  purchased  with  notice  of 
plaintiff's  claims.  Thereafter,  the  lease  was  surrendered  and  plaint- 
iff took  a  lease  of  the  first  floor  and  basement  of  the  building. 
G.  and  F.,  under  a  contract  with  S.,  erected  buildings  on  the  vacant  lots 
and  put  upper  stories  on  the  old  building  ;  they  did  the  work  free 
from  any  control  from  defendants;  the  latter  employed  M.  to  super- 
intend the  work  and  gave  instructions  to  the  contractors.  Plaintiff 
made  no  objections  to  the  buildings  and  alterations,  only  object- 
ing  to  the  manner  in  which  the  work  was  done.  It  was  so  unskiU  fully 
and  negligently  done  that  plaintiffs  place  of  business  was  flooded  by 
storms,  etc.  The  referee,  however,  found  that  this  was  without  the 
fault  and  against  the  wishes  and  advice  of  defendants.  HM,  that  de- 
fendants were  not  liable  for  the  damages. 

In  the  progress  of  the  improvements,  it  became  necessary  to  remove  cer- 
tain of  the  machinery,  tools,  etc.,  which  were  described  in  the  lease ;  this 
was  done  without  objection  on  the  part  of  plaintiff,  and  the  property 
was  stored.  Held,  that  defendants  were  not  liable  by  reason  of  the  re- 
moval . 

Certain  of  the  property  removed  was  purchased  with  funds  furnished  by 
T.,  but  was  not  included  in  the  bill  of  sale.  The  list  therefor  was  fur- 
nished by  plaintiff  and  the  referee  found  that  T.  was  not  aware,  at  the 
time  of  the  removal,  that  it  was  not  Included.  EM,  iha,i  defendants 
were  not  liable  for  su(9i  removal. 


(Argued  June  18, 1881 ;  decided  October  4, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
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an  order  made  May  24,  1879,  affirming  a  judgment  in  favor  of 
defendants,  entered  upon  the  report  of  a  referee. 

Two  actions  were  originally  brought  by  plaintiflE  against  de- 
fendants, one  to  have  a  deed  to  defendant  Thurber  declared 
to  be  a  mortgage  and  void  on  the  ground  of  usury,  the  other 
to  recover  damages  for  injury  to  plaintiff's  property  and  busi- 
ness, alleged  to  have  been  caused  by  defendants'  negligence, 
also  for  trespass  in  taking  and  carrying  away  chattels  and  in 
unlawfully  entering  upon  plaintiff's  premises. 

The  two  actions  were  consolidated  and  tried  as  one. 

The  facts  are  sufficiently  set  forth  in  the  opinion. 

Roger  A.  Pry  or  for  appellant.  The  conveyance  by  Abel 
Crook,  as  affects  the  interests  of  Morton,  was  a  mortgage  and 
not  a  conditional  sale,  {flarr  v.  Carr^  62  N.  Y.  261 ;  TiVba  v. 
MorrU,  44  Barb.  138 ;  Fidder  v.  Darrin,  60  N.  T.  437 ; 
Bowery  Bcmk  v.  Duncariy  12  Hun,  406 ;  Pardee  v.  Treat, 
18  id.  298 ;  Thomas  on  Mortgages,  20  ;  Story's  Eq.,  §  1018  ; 
Holmes  V.  Grant,  8  Paige,  243,  267 ;  Horn  v.  KeteUas,  46 
N.  Y.  606  ;  Stoddard  v.  Whiting,  id.  627;  Conway* a  Executors 
V.  Alexander,  7  Cranch,  627.)  The  letter  preliminary  to  the 
deed  shows  that  it  was  intended  as  a  security.  {Howard  v. 
Harria,  2  White  &  Tudor's  L.  Cas.  [Am.  ed.]  1986.)  Great 
inadequacy  of  price  is  always  a  strong  circumstance  in  favor  of 
the  supposition  that  a  sale  of  the  property  was  not  intended. 
{Pobmson  v.  Cropsey,  6  Paige,  480.)  Where  a  grantee  takes 
advantage  of  the  necessitous  circumstances  of  the  grantor,  and, 
in  doubtful  cases,  retainer  of  the  possession  by  grantor  is  a 
circumstance  of  much  weight  in  favor  of  treating  the  convey- 
ance as  a  security.  {Howard  v.  Harris,  2  W.  &  T.  1989 ; 
Wing  V.  Cooper,  §7  Vt.  179.)  The  intention  of  the  parties  is 
controlling  upon  the  question  whether  the  deed  was  a  security 
for  the  repayment  of  money  or  a  conditional  sale.  {Matthews 
V.  Sheeham.,  69  N.  Y.  686  ;  Horn  v.  Eetdtas,  46  id.  606  ;  Mur- 
ray V.  Walker,  81  id.  399 ;  OdeiU  v.  Montrose,  68  id.  499.) 
Parol  evidence  is  admissible  to  show  the  intent.  {Horn  v. 
EeteUas,  46  N.  Y.  606  ;  Hodges  v.  The  Tennessee  M.  c6  F.  Ins, 
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Co.,  8  id.  416 ;  Chenier  v.  The  Bank  of  EmgsUm,  16  id.  336 ; 

Yanduser  v.  WorraJl,  3  Kejes,  311.)  The  want  of  an  obliga- 
tion to  pay  is  not  neoessarj  to  constitute  the  deed  a  mortgage. 
(Morris  v.  Budlong,  78  N.  Y.  543  ;  Brown  v.  Dewey,  2  Barb. 
28 ;  Ham  v.  EeteUas,  46  N.  Y.  605 ;  MaUhews  v.  SheeJum, 
69  id.  585.)  The  principle  is  the  same,  whether  real  or  per- 
sonal property  be  in  question.  {Parka  v.  HaU,  2  Barb.  206  ; 
Deepwrd  v.  WaJhridge,  15  N.  Y.  874 ;  Jackson  v.  Strong,  1 
Hall,  1 ;  Weber  v.  Sampson,  6  Duer,  858.)  Once  a  mortgage 
always  a  mortgage  does  not  cease  to  be  applicable  on  the 
execution  of  the  instrument,  and  will,  invalidate  a  subse- 
quent agreement  tending  to  preclude  the  exercise  of  the  right 
of  redemption.  {Hervry  v.  Dwois,  7  Johns.  Oh.  40 ;  Qla/tk  v. 
Henry,  2  Oow.  324 ;  Wright  v.  Bates,  13  Vt.  341 ;  D<mgherttj 
V.  Colgam,,  6  Gill  &  John.  275 ;  MUls  v.  Mills,  26  Oonn.  213 ; 

Vanderhaise  v.  Hugnes,  2  Beasley,  244.)  The  burden  is  on 
the  mortgagee  to  show  that  a  sale  or  release  of  the  mortgagor's 
equity  was  made  deliberately  and  for  an  adequate  considera- 
tiori.  {Dougherty  v.  Colgan,  6  Gill  &  Johns,  275 ;  Mills  v. 
Mills,  26  Oonn.  213 ;  Perkins  v.  Day,  3  Dana,  174 ;  Hynd- 
man  v.  Hyndma/n,  19  Vt.  9 ;  Locke  v.  Palmer,  26  Ala.  312, 
323  ;  Brown  v.  Gaffney,  28  111.  150  ;  Bov>ghn  v.  Merrymam., 
32  Md.  185  ;  YUla  v.  Rodriguez,  12  Wall.  323  ;  Howa/rd  v. 
*Ha/rris,  2  W.  &  T-  L.  Oas.  [Am.  ed.]  1989.)  The  right  of 
Morton  could  not  be  foreclosed,  save  by  the  judgment  of  a 
court.  (Thomas  on  Mortgages,  20 ;  Broom's  Maxims,  108 ; 
H(yward  v.  Harris,  2  W.  ife  T.  1949-1954.)  The  mortgage 
was  usurious.  {Fiedler  v.  Darrin,  50  N.  Y.  437 ;  BirdsaU 
V.  Patterson,  51  id.  43 ;  Browne  v.  Vredenburg,  43  id.  195 ; 
Knickerbocker  Z.  Ins,  Co.  v.  Nelson,  78  id.  137 ;  Cla/rk  v. 
Sheehan^  47  id.  194 ;  Brown  v.  Brinkerhof,  3  Alb.  L  J.  16  ; 
Quacke7iboss  v.  Sayer,  62  N.  Y.  344 ;  Sweet  v.  Spencer,  33 
Barb.  44 ;  Crane  v.  Hubhd,  7  Paige,  413  ;  JuLia/rd  v.  Gramt, 
4  Alb.  L.  J.  318 ;  Williams  v.  Hawes,  7  Paige,  581.)  A 
mortgage  is  void  if  a  part  of  the  consideration  for  it  be  a  prior 
usurious  security  ;  it  is  entirely  void.  {Cope  v.  Alden,  41  N. 
Y.  303  ;  Baldwin  v.  Palmer,  10  id.  232  ;  Hose  v.  Truax,  21 
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Barb.  361 ;  McCrary  v.  Gope,  46  id.  272  ;  8om  v.  Oilmore,  3 
Taunt.  226 ;  Jackson  v.  Padkurd^  6  Wend.  •  415  ;  BaHon  v. 
Plank  R.  Co.^  17  Barb.  897.)  An  objection,  that  a  pleading 
is  insufficient  in  substance,  is  available,  even  though  the  evi- 
dence be  sufficient,  provided  the  party  properly  makes  the 
point  when  the  evidence  is  offered.  (Church,  Oh.  J.,  in  Rector 
V.  Clcurky  78  N.  Y.  21-28.)  All  who  aid,  countenance  or  advise 
the  commission  of  a  tort,  or  who  are  present  and  approve,  are 
liable,  if  it  was  committed  for  their  benefit.  {Smith  v.  FeU^ 
50  Barb.  612 ;  &  C.  affirmed,  51  N.  T.  642 ;  Judson  v.  Cook, 
11  Barb.  642.) 

E,  More  for  respondents.  The  effect  of  the  arrangement  of 
March  4,  1871,  was  a  conditional  sale  and  not  a  mortgage. 
{HUl  V.  Orcmt,  46  N.  Y.  499 ;  Holmes  v.  Ora/nt,  8  Paige, 
243.)  If  Thurber  took  the  title  by  way  of  security,  there  can 
be  no  question  that  the  effect  of  the  arrangement  was  to  make 
him  a  mortgagee  in  possession.  The  only  relief  a  mortgagor 
out  of  possession  has  is  the  right  to  redeem.  {Pwrish  v.  Wheeler, 
22  N.  Y.  494 ;  Ghase  v.  Peck,  21  id.  581 ;  Phyfe  v.  ReOhi, 
15  Wend.  248 ;  32  Barb.  241,  389 ;  2  Eobt.  642 ;  SaM&r  v. 
Signer,  44  Barb.  606.)  The  only  way  the  payment  of  the 
$1,000  for  the  $35,000  loan  would  affect  Thurber  would  be  to 
reduce  the  amount  due  him  on  redemption  by  just  that  amount, 
and  the  $70  rent  per  year.  (Patterson  v.  BirdsaU,  51  N.  Y. 
143 ;  64  id.  294.)  If  the  bill  of  sale  and  lease  can  be  read  so 
as  to  leave  any  thing  out,  they  will  be  treated,  for  the  purpose 
of  determining  the  rights  of  these  parties,  as  if  nothing  had 
been  left  out.  {Hoppough  v.  St/rvJMe,  60  N.  Y.  430 ;  Dobso^h 
V.  Pearce,  12  id.  166,  168 ;  Gra/ry  v.  Goodman,  12  id.  266; 
Foote  V.  Sprague,  12  How.  Pr.  358 ;  Binman  v.  Jvdson,  13 
Barb.  629  ;  Bick^oiUe  R.  R.  Go.  v.  Z.  /.  R.  R.  Co.,  48  id. 
355  ;  Glyth  v.  Za  Fountain,  51  Barb.  186.)  If  the  builders 
did  Morton  any  unnecessary  injury,  it  is  too  late  in  the  day  to 
claim  that  either  Smith  or  Thurber  is  liable  therefor.  {King 
v.iT.  T.G.&E.R.R.R.  Ci?.,66N.Y.  \%\\OverUmY. Free- 
man, 11  0.  B.  [73  Eng.  Com.  L.]  867 ;  Rapson  v.  Gubitty  9 
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M.  &  W.  710;  :Keay  v.  Mayor  of  JV.  Y.,  11  N.  Y.  432 ;  Feck 
V.  Same^  8  id.  222 ;  Blake  v.  Ferris,  5  id.  48  ;  BlachweU  v. 
WiawaUj  24  Barb.  856  ;  Oov/rdier  v.  Oormack,  2  E.  D.  Smith, 
254 ;  FoUer  v.  Seymour j  4  Bobw.  148 ;  Slater  v.  Mereereauj 
64  N.  Y.  145 ;  Walter  v.  Bennett,  16  id.  250.)  One  cannot 
recover  on  contract  where  his  action  isT  in  tort.  {Degrom  v.  El- 
more, 50  N.  Y.  45 ;  Belknap  v.  Sedey,  14  id.  147.)  An  action  for 
equitable  relief  cannot  be  changed  into  ejectment.  (74  N.  Y. 
442.)  Or  fraud  into  breach  of  contract.  {Boas  y.  Mathie,  51 
N.  Y.  108.)  As  plaintiff  did  not  move  to  amend  to  meet  the 
variance  between  the  proof  and  the  pleadings  the  judgment 
must  be  affirmed,  even  if  the  court  could  have  granted  an 
amendment.    {Tooker  v.  Amoux^  76  N.  Y.  397.) 

Eapallo,  J.  In  the  first  of  these  cases  the  only  claim  made 
on  the  present  appeal  is  that  the  deed  and  bill  of  sale  to  the 
defendant  Thurber  should  be  declared  to  be  mortgages  merely, 
and  to  be  void  for  usury.  No  relief  by  way  of  redemption 
is  demanded,  nor  is  the  reaniy  offer  to  pay  the  mortgage 
debt. 

Assuming  that  the  instruments  in  question  were  taken  by  the 
defendant  Thurber  as  security  merely  and  are  to  be  treated  as 
mortgages,  we  are  of  opinion  that  the  plaintiff  has  failed  to 
make  out  a  case  of  usury. 

The  facts  upon  which  the  charge  is  predicated  are,  a&  found 
by  the  referee,  substantially  as  follows :  The  plaintiff  was  the 
lessee  of  certain  premises  in  the  city  of  Brooklyn,  where  he 
carried  on  a  bakery,  and  had  made  improvements  thereon  to 
the  amount  of  about  $28,000.  The  property  was  about  being 
sold  under  mortgage  foreclosures,  which  would  have  cut  off 
the  plaintiff's  interest  therein.  The  defendant  Thurber  un- 
dertook to  advance  the  funds  necessary  to  buy  in  the  property ; 
to  take  the  title  thereto  in  his  own  name,  and  also  to  take  a 
bill  of  sale  of  the  machinery  on  the  premises,  and  lease  the 
whole  to  the  plaintiff  at  a  rent  equal  to  the  interest  on  his  ad- 
vances, and  to  convey  the  property,  real  and  personal,  to  the 
plaintiff  on  payment  within  five  years  of  an  amount  equal  to 
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the  sum  advanced  for  the  purchase  of  the  property,  and  a 
balance  due  Thurber  from  plaintiff  on  another  account,  for 
machinery,  etc.,  with  interest.  Thurber  bought  in  the  property 
at  the  foreclosure  sale,  and  paid  for  the  same  $35,000  in  cash 
and  a  mortgage  of  $12,000  ;  the  balance  due  from  plaintiff  to 
Thurber  on  the  machinery  account  was  $20,000,  making  in  all 
$67,000.  But  in  the  lease  which  Thurber  executed  to  the 
plaintiff  the  amount  to  be  paid  by  the  plaintiff  to  redeem  the 
property  was  fixed  at  $68,000,  and  the  rent  reserved  was  the 
interest  on  that  sum,  besides  taxes,  etc.  The  $1,000  difference 
is  alleged  to  constitute  usury.  The  referee  finds  that  the 
plaintiff  did  not  agree  to  pay  this  sum  to  Thurber  for  the  loan 
of  his  money,  but  that  he  assented  to  its  allowance  under  the 
belief  that  it  was  an  expense  incurred  by  Thurber,  and  on  his 
representation  that  he  had  to  pay  that  sura  to  procure  a  mort- 
gage loan  of  the  $35,000  payable  on  the  purchase  of  the 
property.  In  fact  Thurber  did  not  incur  that  expense.  He 
arranged  with  the  defendant  Smitli  to  borrow  of  him  $35,000 
on  mortgage  on  the  property,  but  this  arrangement  was  subject 
to  the  condition  that  if  Smith  should  need  the  money  for 
another  purchase  for  wliich  he  was  at  the  time  negotiating,  the 
loan  was  to  be  returned.  Smith  did  make  the  other  pur- 
chase, and  Thurber  returned  him  the  $35,000,  never  having 
paid  the  $1,000  in  question.  There  was  no  agreement  between 
the  parties  which  authorized  Thurber  to  charge  the  plaintiff 
with  the  $1,000  under  these  circumstances.  If  he  had  collected 
this  $1,000  from  the  plaintiff,  suppressing  the  fact  that  he  had 
not  paid  it,  it  would  have  been  a  clear  fraud  upon  the  plaintiff, 
but  would  not  have  constituted  usury.  To  constitute  usury  it 
must  be  shown  that  the  additional  interest  is  paid  or  retained 
in  pursuance  of  a  mutual  agreement  between  the  parties. 
{GuggenhAmer  v.  Geiszler,  81  N.  Y.  293.) 

On  the  argument  in  this  court,  the  transaction  is  claimed  to 
be  usurious  on  the  further  ground  tliat  the  $20,000  of  indebt- 
edness included  in  Thurber's  lien  on  the  property  consisted  in 
part  of  advances  made  by  him  under  an  agreement  dated  Oc- 
tober  6, 1870,  whereby  H.  K.   Thurber  &  Co.  agreed  to  ad- 
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vance  to  the  plaintiff  $5,000,  at  seven  per  cent  interest,  for 
three  years,  for  the  purpose  of  buying  machinery  and  ovens 
to  manufacture  fancy  London  biscuit.  This  agreement  stated 
that  as  an  inducement  to  Thurber  &  Co.  to  loan  said  money, 
the  plaintiff  agreed  that  they  should  be  the  sole  agents  in  New 
York  city  of  the  product  of  such  machinery  and  ovens,  and 
should  have,  over  and  above  the  greatest  discount  given  to 
any  other  person  or  firm,  a  further  discount  of  five  per  cent ; 
meaning  that  they  should  have  the  goods  sold  by  them  five 
])er  cent  lower  than  any  other  person  or  firm.  It  is  now 
claimed  that  this  agreement  was  usurious,  and  that  its  vice  in- 
fects the  entire  security  held  by  tlie  defendants. 

No  such  claim  appears  to  have  been  made  on  the  trial  or  in 
the  court  below.  The  complaint  was  twice  amended,  and  avers 
that  the  charge  of  $1,000  was  usurious,  but  makes  no  such 
charge  in  respect  to  the  agreement  of  October  6.  This  agree- 
ment was  properly  and  necessarily  put  in  evidence  as  a  part  of 
tlie  history  of  the  transactions  between  the  parties,  but  although 
there  were  over  forty  requests  on  the  part  of  the  plaintiff,  there 
is  no  finding  or  request  to  find,  either  as  matter  of  fact  or  law, 
that  this  agreement  was  usurious.  It  is  too  late  now  to  raise 
the  point  for  the  first  time,  and  we  will  not,  therefore,  discuss 
it.  We  conclude  that  the  complaint  in  the  first  action  was 
properly  dismissed. 

The  second  action  is  of  a  different  character,  and  is  in  the  na- 
ture of  an  action  of  trespass  for  taking  and  carrying  away 
chattels  of  the  plaintiff,  and  for  damages  for  wrongfully  enter- 
ing upon  his  premises,  cutting  down  his  chimneys,  building 
an  additional  story  on  the  building  occupied  by  him  as  a  bak- 
ery, erecting  a  building  upon  a  vacant  lot  adjoining,  and  so 
negligently  carrying  on  such  building  operations  as  to  injure 
his  business  and  his  stock  and  utensils,  and  cause  his  store  and 
bakery  to  be  flooded  by  rain  water,  etc. 

It  appears  that  the  defendant  Thnrl^er,  in  pursuance  of  his 
arrangement  with  the  plaintiff  to  buy  in  the  property,  took  a 
deed  thereof  from  the  referee  on  the  foreclosure  sale,  on  the 
4th  of  March,  1871.    The  property  consisted  of  a  building  on 
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the  south-easterly  corner  of  Elm  place  and  Fulton  street  in 
the  city  of  Brooklyn,  which  the  plaintiff  had  for  several  years 
occupied  as  a  bakery,  and  three  vacant  lots  adjoining,  on  the 
southerly  side  of  Fulton  street.  The  plaintiff  had  on  said 
premises  a  large  amount  of  machinery,  ovens,  etc.,  including 
those  which  had  been  purchased  with  the  funds  of  the  defend- 
ant Thurber,  advanced  for  the  purpose,  under  the  agreement 
of  October  6, 1870.  By  this  agreement  Thurber  was  to  have 
a  lien  on  all  machinery  purchased  with  his  advances.  At  the 
time  of  taking  the  referee's  deed  (March  4,  1871),  Thurber 
also  took  a  bill  of  sale  from  the  plaintiff,  of  the  machinery, 
etc.,  on  the  premises,  and  all  the  tools  then  in  use  in  the  bak- 
ery. He,  on  the  same  day,  executed  a  lease  to  the  plaintiff  of 
the  real  estate,  and  the  fixtures  and  machinery  thereon,  which 
contained  a  clause  that  the  plaintiff  would  permit  Thurber,  or 
any  person  by  his  order,  to  enter  upon  the  three  vacant  lots 
and  build  upon  or  improve  them  as  he  might  ^t  any  time  de- 
sire. This  lease  also  provided  that  the  covenant  therein  con- 
tained to  sell  the  property  to  the  plaintiff  should  be  void  and 
of  no  effect  if  any  payment  .for  rent,  taxes,  assessments,  etc., 
should  remain  in  arrear  for  thirty  days. 

The  plaintiff  continued  to  occupy  the  premises  under  this 
lease  until  March,  1874,  when,  payments  of  taxes  and  rent  being 
in  arrear  to  a  considerable  amount,  the  defendant  Thurber,  after 
some  correspondence,  in  which  he  complained  of  the  default, 
and  urged  the  necessity  of  selling  the  property  to  make  him- 
self whole,  without  delay,  finally,  on  the  30th  of  March,  1874, 
wrote  to  the  plaintiff  that  he  had  decided  to  advertise  the  prop- 
erty, machinery,  etQ.,  for  sale  at  auction,  and  that  any  amount 
it  should  bring,  after  paying  him  back  his  money  and  interest, 
he  should  hand  over  to  the  plaintiff. 

On  the  6th  of  April,  1874,  Thurber  notified  the  plaintiff 
that  he  had  advertised  the  property  for  sale.  One  week  from 
that  day,  and  on  the  l^th  of  April,  notwithstanding  plaintiff^s 
protest,  the  property  was  sold  at  auction  to  the  defendant 
Spiith ;  and  on  the  14th  of  April,  1874,  Thurber  conveyed  the 
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property  to  Smith  by  deed  of  that  date.  It  is  found  that 
Smith  purchased  with  notice  of  the  plaintiffs  claims. 
-  It  is  also  found  that  after  this  sale  the  lease  of  March  4, 
1871,  was  surrendered,  and  the  plaintiff  took  a  parol  lease  of 
the  first  floor  and  basement  of  the  before-mentioned  building 
then  on  the  premises,  and  that  he  had  ever  since  been  in  the 
occupation  of  that  part  of  the  premises. 

The  referee  further  found,  on  the  defendant's  request,  that 
on  the  17th  of  June,  1874,  the  defendant  Smith  contracted 
with  Grissler  &  Fausel,  builders,  to  erect  buildings  on  the 
vacant  lots,  and  to  put  upper  stories  on  those  already  built ; 
that  they  made  the  alterations  and  erected  the  buildings  called 
for  in  the  contract,  free  from  any  control  of  the  defendants  or 
either  of  them ;  that  the  plaintiff  made  no  objection  to  the 
building  and  alterations,  only  to  the  way  and  mariner  in  which 
they  were  made,  as  unnecessarily  and  carelessly  injuring  his 
business,  and  that  if  any  unnecessary  and  avoidable  injury  was 
done  to  the  plaintiff  in  and  about  the  buildings  and  alterations, 
it  was  without  the  fault  and  against  the  wishes  and  advice  of 
the  defendants. 

At  the  request  of  the  plaintiff  the  referee  found  that  the  de- 
fendants employed  one  Murray  to  superintend  the  building 
operations  of  said  contractors,  and  personally,  at  different 
times,  interfered  and  gave  instructions  to  the  contractors  and 
workmen,  and  that  said  operations  were  so  unskillf  uUy  and 
negligently  conducted  that  plaintiff  was  subjected  to  a  nuisance 
of  dust,  rain  and  exposure,  his  place  of  business  was  flooded 
by  the  equinoctial  storms,  so  that  his  family  trade  was  reduced 
to  the  extent  of  $100  per  week  on  bread,  from  the  middle  of 
August  to  the  month  of  January,  four  and  a  half  months, 
amounting  to  $2,000. 

These  are  all  the  facts  found  in  respect  to  damages  from  the 
building  operations.  The  referee  found,  as  a  conclusion  of 
law,  that  the  plaintiff  was  not  entitled  to  recover  of  the 
defendants,  or  either  of  them,  for  any  injury  done  him  by  the 
builders  in  the  course  of  the  erections,  or  alterations.  The  only 
point  made  by  the  appellant  in  this  branch  of  the  case  is  that 
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the  rule  that  the  owner  of  premises  is  not  liable  for  the  negli- 
gent condact  of  a  contractor  is  not  applicable,  for  the  reason 
that  the  defendants  in  person  directed  portions  of  the  work ; 
but  the  finding  in  this  respect  does  not  disclose  the  nature  of' 
these  directions,  or  that  they  had  any  connection  with  the 
injuries  sustained  by  the  plaintiff ;  on  the  contrary,  the  referee 
found  that  these  were  inflicted  without  the  fault  and  against 
the  wishes  and  advice  of  the  defesdants. 

The  remaining  claim  relates  to  the  asportation  of  machinery, 
etc.  The  findings  on  this  subject  are,  that  the  defendants,  by 
their  agents  in  their  employment,  at  divers  times  between  the 
16th  of  August,  1874,  and  the  7th  of  September,  1874,  without 
the  consent  of  the  plaintiff,  took  and  carried  away  from  the 
premises  certain  machinery,  tools,  fixtures  and  chattels,  which 
are  described  in  the  lease  and  in  a  schedule  annexed  to  the 
findings.  It  appears  that  in  the  progress  of  the  building  and 
alterations  it  became  necessary  to  remove  some  of  the  machinery, 
and  the  referee  finds  that  the  personal  property,  machinery  and 
fixtures  removed  from  the  premises  surrendered  by  the  plaint- 
iff, were  removed  without  objection  on  his  part,  and  were  stored 
where  they  still  remain,  except  such  as  have  been  sold,  and  that 
the  only  articles  sold,  upon  which  the  plaintiff  claims  that 
Thurber  liad  no  lien,  are  six  cutters,  which  were  ordered  before 
March  4, 1871,  but  delivered  afterward  and  paid  for  by  Thur- 
ber, and  that  under  the  agreement  of  October  6,  1870,  he  had 
a  lien  thereon.  They  were  sold  for  $150,  the  highest  price 
tliat  could  be  obtained  therefor.  As  to  the  claim  of  the  plaint- 
iff, that  machinery  was  removed  by  Thurber  which  was  not 
included  in  the  bill  of  sale  of  March  4,  1871,  the  referee  finds 
that  it  was  on  and  prior  to  that  date  agreed,  in  consideration 
of  defendant  Thurber  advancing  the  necessary  funds  to  com- 
plete the  purchase,  that  all  the  machinery,  tools,  fixtures  and 
personal  property  connected  with  the  bakery  business  should 
be  transferred  to  Thurber ;  that  he  was  not  aware  at  that  time 
that  any  portion  of  it  was  not  included,  and  that  the  plaintiff 
furnished  the  list,  which  should  have  included  all.  There  is 
much  confusion  in  the  findings  in  regard  to  this  machinery, 
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but  they  fail  to  show  that  the  referee  erred  in  his  conclusion 
that  the  defendants  had  a  right  to  remove  the  things  that  were 
removed,  and  were  not  liable  to  the  plaintiff  by  reason  of  such 
removal. 

The  judgments  in  both  actions  should  be  afSrmed,  with 
costs. 

All  concur. 

Judgments  afSrmed. 


Andbew  Hood  et  al.,  Bespondents,  v. 

Appellants. 


FBBDBxaoK  Hood  et  aL, 


Where  a  testator  gives  real  and  personal  estate  to  his  executor  in  tnist» 
to  sell  and  invest  the  proceeds  fox*  the  purposes  of  the  trusts  specified, 
under  the  doctrine  of  equitable  conversion,  the  real  estate  is  to  be  con- 
sidered as  personalty ;  the  proceeds  of  sales,  when  received  by  him, 
become  legal  assets  in  the  hands  of  the  executor  as  such,  and  he  is 
bound  to  account,  before  the  surrogate,  therefor.  He  is  also  compellable 
to  account,  as  executor,  for  the  rentfi  and  profits. 

Where  the  executor  is  a  non-resident,  and  has  given  the  bond  required  by 
the  statute  in  such  case  (2  R.  8.  70,  §§  6,  7),  his  sureties  can  be  held  re- 
sponsible for  the  result  of  such  an  accounting,  in  case  of  his  default. 

The  default  of  the  executor  must,  however,  be  established  in  a  proper 
proceeding  against  him,  before  the  sureties  can  be  prosecuted  upon  their 
bond;  and  as  the  statutes  have  prescribed  the  prior  steps,  and  the 
cases  in  which  actions  may  be  brought  upon  the  bond  (3  R.  S.  116, 
g  19;  chap.  4fl0,  Laws  of  1887),  the  right  only  arises  upon  compliance 
with  the  statutory  regulations. 

The  same  rules  apply  to  bonds  of  executors  as  to  bonds  of  administrators.  • 

No  action  at  law,  therefore,  can  be  maintained  upon  an  executor's  bond, 
save  in  case  of  disobedience  of  some  order  of  the  surrogate,  and  after '- 
that  officer  shall  have  authorized  the  prosecution  of  such  bond  ;  nor  can 
the  requirements  of  the  statute  be  disregarded  in  an  equitable  action, 
where  the  statutory  remedies  can  be  pursued. 

Cfaraw  v.  MatoaU  (2  Edw.  Ch.  59),  distinguished. 

Ouddeback  v.  Kent  (6  Paige,  92),  distinguished  and  quostioned^ 

Accordingly  hM,  that  an  equitable  action  was  not  maintainable  against  a 
non-resident  executor,  and  the  sureties  upon  his  bond»  to  establish  a 
devctstavU  upon  the  part  of  the  former,  and  to  enforce  the*  liability  of 
the  latter  upon  the  bond,  in  the  absence  of  proof  of  speekd  circumstan- 
ces, showing  the  necessity  for  the  intervention  of  a  court  of  equity. 

B  M&ms  that  a  surrogate  has  Jurisdiction  to  dte  an  executor  to  account. at. 
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the  instance  of  a  legatee,  althoagh  the  kgaey  be  not  yet  j^yable;  and 
if,  upon  the  aoooanting,  any  waste  or  misapplication  of  the  f onds  appear, 
the  surrogate  may  order  their  replacement. 

The  recital  in  a  sorrogate's  decree,  apon  the  final  accounting  of  an  exec«- 
tor,  that  proof  of  serrice  of  dtation  apon  infant  legatees  was  prodaoed, . 
is  not  conclasive  as  to  sach  servioe ;  it  is  the  duty  ffi  the  executor  to  see 
that  proof  of  service  is  preserved. 

A  legatee  transferred  by  an  assignment,  absolute  on  its  fkoe,  aU  his  in- 
terest in  the  testator's  estate  to  a  firm  which,  at  the  same  time,  executed 
to  him  an  instrument  agreeing  that,  if  more  than  a  sum  spedfled  was 
realized,  they  would  pay  to  liim  the  excess.  In  an  action  by  the  legatee 
against  the  executor  and  his  sureties,  defendant  set  up  the  assignment, 
and  claimed  that  the  assignees  were  necessary  parties.  The  assignment 
was  proved  on  the  trial,  and  defendant's  counsel  objected  to  the  defect  of 
parties ;  plaintifTs  'counsel  stated  that  one  of  the  firm  was  in  court, 
the  court  thereupon  stated  that  it  would  direct  the  pleadings  to  be 
amended  and  the  members  of  the  firm  brought  in  immediately  as  par- 
ties,  and  <firected  the  trial  to  proceed.  At  the  close  of  plabitiffB'  ease, 
defendants*  counsel  moved  to  dismiss,  because  of  defect  of  parlies.  The 
motion  was  denied.  HM  error;  that  the  assignees  were  necessary  par- 
ties ;  and  that  the  proceeding  on  the  trial  did  not  obviate  the  objection, 
as  it  did  not  make  them  parties  on  the  record  so  as  to  Und  fhem. 

Hood  V.  Hood  (19  Hun,  aOO),  xevened. 

(Argued  December  16,  1880;  decided  October  4, 1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  December  8, 
1879,  which  afl5rmed  an  interlocutory  judgment  entered  upon 
a  decision  of  the  court  on  trial  ^  at  Special  Term  and  denied  a 
motion  for  a  new  trial:     (Reported  below,  19  Hun,  300.) 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opimon. 

Abner  C.  Thomas  for  appellant  Frederick  Hood.  The 
court  erred  in  allowing  a  material  amendment  to  the  complaint 
to  be  made  summarily  upon  the  trial  by  the  addition  of  new 
parties  who  did  not  appear,  and  by  con^peDing  the  defendant  to 
continue  the  trial  in  the  absence  of  these  parties,  and  by  deny- 
ing his  application  for  leave  to  answer  the  complaint  thus 
amended.  (Code,  §  452  ;  Hashrouck  v.  Bunce,  62  N.  Y.  475  ; 
Low  V.  Graydon,  14  Abb.  444 ;  People  v.  Woods^  2  Sandf, 
652;  TripY.  VinoerU^  8  Paige,  176;  Blodget  y.  Conklm^  9 


1881.]  '  Hood  et  al.  v.  Hood  et  aL  563 


Statement  of 


How..  444 ;  Bemi  v.  Ma/tker^  1  Daly,  440 ;  Stoutenintrg  v. 
Vamd&nhyrg,  7  How.  229 ;  Eoerton  v.  Gekrmcmy  10  id.  301 ; 
Loumheri  v*  Ckm/versey  22  id.  266  ;  Onme  v.  Frenchy  1  Wend. 
311 ;  Bvnaiey  v.  Le  OaLy  19  Barb.  592 ;  Bridenbecker  v.  Masony 
16  How.  208;  Brownsork  v.  Oiffordy  8  How.  392 ;  WalraOk, 
v:  Homlyy  24  id.  353.)  The  recitals  in  the  decree  were  evi- 
dence of  the  due  service  of  the  citation.  {Rase  v.  Lewisy  3 
Sandf.  320;  Barber  v.  WmsloWy  12  Wend,  102;  Laws  of 
1874,  ehap.  156 ;  Bcmta  v.  Calhouny  2  A.  K.  Marsh.  167.) 
The  appearance  by  the  guardian  od  litem  conferred  jmisdic- 
tion,  and  the  remedy  is  against  the  attorney.  {Denicm  v. 
If(/yeey  6  Johns.  296 ;  Brown  v.  Jfiohohy  42  N.  Y.  26.) 

Edward  P.  Wilder  for  appellant  David  HoSat.  Ajq  9e- 
tion  in  eqnity  conld  not  be  brought  against  the  sureties  on  the  ex- 
ecutor's bond  until  after  an  accounting  by  the  principal  {Gwrow 
V.  Mowatty  2  Edw.  Oh.  65,  note  67 ;  Teague  v.  Bendy y  2  Mc. 
Oh.  207;  Olm  v.  Cormety  1  Harp..  Ch.  267;  StiUwOl  v. 
MiUsy  19  Johns.  304 ;  SaUahwry  y.  Van  Hoeeeny  3  Hill,  77 ; 
Broumy.  BoMsy  3  Lans.  288;  Code,  §  970;  Whedock  v. 
Leey  74  N.  Y.  500-501 ;  Thayer  v.  Clarlcy  4  Abb.  Ct.  App. 
Dec.  391 ;  48  Barb.  243 ;  Sckofield  v.  dmrcKiOy  72  N.  Y. 
565, 570 ;  Caeoni  v.  JeromCy  58  id.  321,  322.)  The  court 
erred  in  allowing  a  material  amendment  to  the  complaint  to  be 
made  upon  the  trial,  by  the  addition  of  new  parties,  who  did 
not  appear,  and  by  denying  the  application  of  defendants  for 
leave  to  answer  the  complaint  as  amended.  (  Webster  v.  Bondy 
9  Hun,  437 ;  Umon  Bk.  v.  MoUy  11  Abb.  46 ;  AUaben  v. 
Wakemauy  10  id.  163;  Code,  §§  446,  447,  448,  449,  452; 
Ha8bro%iGk  v.  Buncey  62  N.  Y.  475 ;  Low  v.  Oraydony  14 
Abb.  444 ;  People  v.  Woodsy  2  Sandf.  652 ;  Dams  v.  The 
Mayory  14  N.  Y.  506,  527-8 ;  Trip  v.  Fi/wm^,  8  Paige,  176 ; 
Blodget  y.  ConJdvrhy  9  How.  444 ;  Bea/n  v.  Mathery  1  Daly, 
440  ;  StoutenJywrgh  v.  Vanden^urgy  7  How.  229  ;  Eoerson,  v. 
Gehrmam,y  10  id.  301;  Lambert  v.  Conversey  22  id,  265; 
Crane  v.  Frenchy  1  Wend.  311 ;  Birmey  v.  Le  Oaly  19  Barb. 
592 ;  Bridenbecker  v.  Masoriy  16  How.  208 ;  Brownson  v. 
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Oiford,  8  id.  892 ;  Walraih  v.  Homdy,  24  id*  868 ;  Ha^ 
hrouok  V.  BunoSj  62  id.  476 ;  W^>€ier  v.  Bond^  9  flnn,  487 ; 
Dcmie  v.  Ths  Mayor,  14  N.  Y.  527-828  ;  MoCoUer  v.  Lavy 
rence,  4  Hun,  107.)  The  defendant  Moffat  is  only  liable  for 
the  breaches  of  trust  of  Frederick  Hood  as  executor,  not  as  tes- 
tamentary trustee.  {JvdBon  v..  Giihons,  8  Wend.  224 ;  WUn 
liama  v.  Conrad,  80  Barb.  824,  882  ;  Edgerton  v.  ConJdin,  25 
Wend.  224 ;  Dommio  v.  Michael,  4  Sandf .  874 ;  2  K.  S.  70, 
§§  6,  7 ;  id.  77,  §  42 ;  Savage  v.  OoiOd,  10  K  Y.  Weekly 
Dig.  78  ;  Castmi  v.  Jerome,  88  N.  Y.  820-821.)  It  was  error 
to  attack  coUateraly  the  iinal  decree  of  the  surrogate  by  parol 
.  evidence.  The  recital  in  the  decree  was  evidence  of  tie  due 
service  of  the  citation.  {Rose  v.  Lewis,  8  Lans.  820 ;  Ba/rber 
V.  WivislmD,  12  Wend.  102 ;  Laws  of  1874,  chap.  186.) 

Boscoe  A. '  Ghanning  for  appeflant  John  N.  Hayward. 
The  defendant  Hayward  was  not  a  necessary  or  proper  party 
to  this  action.  (ArmeU  v.  Kerr,  2  Robt.  868 ;  aflSrmed,  38 
N.  Y.  260-1.)  The  right  to  prosecute  the  bond  cannot  arise 
until  a  breach  of  its  conditions  has  been  judicially  estab- 
lished, and  it  has  been  ordered  to  be  prosecuted,  or  has  been 
assigned  for  such  purpose,  as  provided  by  the  statutes.  (Laws 
of  1880,  chap.  820,  §  23  ;  Laws  of  1837,  chap.  46,  §  68  ;  Laws 
of  1844,  chap.  104,  §§  1,  2 ;  People  v.  Toumsend,  87  Barb. 
802  ;  People  v.  Lanns,  3  Abb.  Pr.  480  j  Bagott  v.  Bordger,  2 
Duer,  160 ;  People  v.  Ba/mes,  12  Wend.  492 ;  People  v. 
ChrUes,  1  Sandf.  228;  People  v.  Oould,  4  Denio,  881; 
Cridler  v.  Curry,  44  How.  848.)  The  court  erred  in  refusing 
to  grant  defendant  Hayward^s  demand  for  a  trial  by  jury. 
{Dams  V.  Morris,  86  K  Y.  869 ;  Bradley  v.  Aldrich,  40  id. 
811 ;  People,  etc.  v.  A.  <fe  8.  B,  B.  Co.,  87  id.  174 ;  Whselock 
V.  Zee,  74  id.  800 ;  JFtre  Beparknent  v.  Harrison,  2  Hilt.  488  ; 
Oreason  v.  KeteUas,  17  N.  Y.  491 ;  Uolman  v.  Dixon,  80  id. 
872 ;  MorreU  v.  MorreU,  17  Hun,  824 ;  Code  of  Civil  Pro- 
cedure, §  1009,  clause  4.)  The  recitals  of  the  decree  being 
full  as  to  all  jurisdictional  matters  were  at  least  j?rima  foicie 
evidence  of  Its  validity,  and  of  all  the  facts  so  recited.  {B€vH>er 
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V.  Wmdawj  12  Wend.  102 ;  Jenks  v.  StdbmSy  11  Johns.  224  ; 
Bo9e  V.  Lewis,  8  Lans.  323 ;  2  Cowen  &  Hill's  Notes ;  Potter 
V.  MerokmM  Bank,  28  N.  Y.  641 ;  R(me  v.  Paa^sons,  6  Hxin, 
338.)  The  court  erred  in  itscondnsion  of  law,  that  the  de- 
fendants Hayward  and  Moffatt  are  liable  to  pay  all  or  any.  part 
of  the  amount  found  due  by  Frederick  Hood,  on  the  decreed 
accounting,  and  not  by  him  paid.  {Cla/rk  v.  Bush,  3  Cowen, 
151.)  It  was  error  to  hold  that  defendant  Hayward  was 
obligated  under  his  bond  for  the  faithfulness  of  Frederick 
Hood,  as  trustee,  as  well  as  executor,  under  the  will  of  Andrew 
Hood,  deceased.  {Kmg  v.  Jenkvns,  1  DowL  &  Ryl.  41 ;  Dwnr 
fling  V.  Ocean  NaL  Bank,  61  N.  Y.  499 ;  Taylor  v.  Deblois, 
4  Manson  [U.  S.  Oir.  Ot.]  131 ;  WheaOey  v.  Badger,  7  Penn. 
St.  559 ;  Taintor  v.  Oark,  13  Mete.  220-7.) 

John  J.  Maoldin  for  respondents.  A  court  of  equity  has  in- 
herent jurisdiction  over  executors ;  its  aid  may  be  invoked  by  a 
legatee,  whether  or  not  the  legacy  has  become  payable,  or  is 
vested,  or  contingent,  or  is  subject  to  a  life  estate,  and  it  may 
call  before  it  all  persons  who  may  be  in  any  way  interested  ii^ 
the  accounting,  or  affected  by  the  result,  as  sureties  or  other- 
wise. (3  Williams  on  Executors,  2005, 2117 ;  Story's  Eq.  Jur., 
§  28,  603,  845  a,  541-3,  600;  Dayton's  Surrogate,  583-4.) 
Having  acquired  jurisdiction  over  the  executor,  it  draws  with 
it  jurisdiction  over  the  sureties.  {Hutchcroft  v.  Shrout,  1 
Monr.  [Ky.]  206 ;  Story's  Eq.  Jur.,  §  27,  28,  64  a,  67,  71 ; 
Hendereon  v.  N.  T.  C.  R.  B.  Co.,  78  N.  Y.  438;  Taliafero 
V.  TJuymton,  6  Call.  [Va.]  21 ;  Cuddleback  v.  Kmt,  5  Paige, 
92-96 ;  Hutchcroft  v.  Shrout,  1  Monr.  206 ;'  Ca/rrdU  v.  Cor^ 
nett,  2  J.  J.  Marsh.  198 ;  Moore  v,  WaUer,  1  A.  K.  Marsh. 
489 ;  SpoUietoood  v.  Dandridge^  4  Munf .  [Va.]  289 ;  Wiser 
V.  BlaMy,  1  Johns.  Ch.  607 ;  Hendry  v.  Clwrdy,  8  Fla.  82 ; 
Co/row  V.  Mowatt,  2  Edw.  Ch.  57 ;  Clao'ke  v.  Shdton,  16 
Ark.  478;  Moren  v.  McCowen,  23  id.  98,  97;  Oirvcm 
v.  Hickmcm,  21  Hun,  816.)  The  power  of  sale  contained 
in  the  will,  was  conferred  upon  the  executors  in  the  character  of 
executors,  is  annexed  to  the  office   of  executor,  and  when 


566  Hood  et  al.  v.  Hood  et  al.  [Oct, 


Statement  of  case. 


exercised,  the  proceedfl  were  recdired  by  them  as  exeontorSy 
not  as  trustees.  (SapB  v.  J7aB,  78  N.  T.  589 ;  JSogaHr.jEhrteO^ 
4:  Hill,  492 ;  Perkins  v.  Moordy  16  Ala.  1 ;  Toller  on  Executors, 
412 ;  3  Bacon's  Abr.  58;  ValenMrte  v.  VcUmtine^  2  Barb.  Ok  430.) 
The  powers  being  thus  conf  CTred  npon  the  executors  in  that 
capacity,  they  could  not  exercise  them  without  first  qualifying 
as  executors.  (2  R.  8. 72, 73,  §§  15, 16, 21 ;  p.  74,  Edmnnds'  Ed.; 
InreSteven8y8'Paige?BC\i.420]  Ogdenv. Smith,2'Pidgejl95 ; 
Taylor  v.  Jform,  1  N.  Y.  849, 358 ;  ZeggeU  v.  ff'UfUer,  19  id. 
445 ;  J)e  Peyster  v.  Olmdmingj  8  Paige's  Oh.  295,  310 ;  Conk- 
tin  V.  Egerton^  25  Wend.  235.)  The  surrogate  ha»  no  power 
to  grant  letters  testamentary  to  H  non-resident  executor,  except- 
ing npon  his  executing  a  bond,  with  sufficient  sureties,  of  a 
like  form  as  that  reqnired  of  an  administrator.  (2  B.  8.  §§  6, 
7,  p.  71,  §§  20,  21,  p.  74,  §§  17-21,  p.  87,  §45,  p.  93,  §  57,  p. 
113,  §  19,  p.  120.)  It  was  intended  to  embrace  in  the  bond 
real  estate  over  which  the  executor  had  a  power  of  sale.  {Cc^ 
Boni  V.  Jerome^  58  N.  T.  315,  821;  Laring  v.  Kendall^  1  Gray 
[Mass.],  305  ;  BaXl  v.  Oushmgy  26  Mass.  895 ;  Dorr  r.  Wain- 
torightj  13  Pick.  328 ;  Town  v.  Ammidoiony  39  Mass.  ; 
PresooUr.  PitU,  9  id.  376 ;  5  Eedf.  on  Wills,  92 ;  Perry  on 
Trusts,  §  262  ;  Com.  v.  Fom^,  3  Watts  &  8.  864 ;  jiegler  r. 
SpTvnkeTy  7  id.  353 ;  Jvdge  of  Probate  t.  Heydooky  8  N.  H. 
491 ;  Wade  v.  Oraham,  4  Ohio,  126 ;  Uoare  r.  WeXUft,  1  A. 
K.  Marsh.  487-8;  GUrh  v.  West,  5  Ala.  \Vl\  PerUM  v. 
Moore,  16  id.  1.)  The  representative  character  of  executor 
continnes  until  the  legacies  directed  to  be  paid  are  paid,  or 
until  at  least  the  amount  of  the  legacies  has  been  set  apart  from 
the  general  fund  and  invested  by  the  executor,  as  trustee,  for 
the  benefit  of  the  legatees.  (Adams'  Eq.  689;  marg.  p.  262 ; 
MiUer  v.  Congdon,  14  Gray  [Mass.],  114;  Valentine  v.  Val- 
entine, 2  Barb.  Ch.  480 ;  Drake  v.  Price,  5  N.  Y.  480 ;  SaU 
V.  ffdll,  78  id.  539.)  The  action  is  purely  one  of  equitable 
cognizance,  and  it  is  only  where  it  is  necessary  to  ascertain 
the  amonnt  of  damages  tiiat  the  court  will  send  the  case  to  a 
jnry.  (Story's  Eq.  Jur,,  §§  72,  73 ;  WAeton  v.  JSjmn^,  74  N. 
Y.  170.)    l^e  admission  of  the  evidence,  that  no  citatiim  to 
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attend  the  final  aooounting  was  served,  was  proper.  {DcMn 
V.  Hudson,  6  Oo^.  221 ;  Dayton,  503 ;  2  R.  S.,  §§  60,  61,  65, 
p.  97;  BdUon  r.  Jaoluan,  6  Robt.  S.  0. 166;  Ferguson  v. 
Crawford,  70  N.  Y.  254,  256,  267,  262-68 ;  Chapman  y.  Phe- 
nix  NoA.  Bh.,  6  Abb.  K  0.  118-122.)  The  judgment,  set- 
ting aside  the  accounting,  was,  therefore,  proper,  for  the  want 
of  jnrisdietion  by  the  surrogate.    (2  R  S.  94,  §  65.) 

Bapallo,  J.  The  plaintifb  are  children  of  Andrew  Hood, 
deceased,  and  legatees  under  his  will ;  the  defendants  Freder- 
ick Hood  and  Maria  L.  Hood  are  executor  and  executrix  of  said 
wil],  and  also  legatees  thereunder,  and  the  defendants  David 
L.  Moffattand  John  N.  Hayward  are  sureties  for  said  Frederick 
Hood,  as  such  executor.  The  other  defendants  are  children 
and  legatees  of  the  testator.  The  will  was  admitted  to  probate 
in  the  county  of  Westchester  in  1864,  and  Frederick  Hood  being 
then  a  resident  of  the  State  of  New  Jersey  was,  on  taking  out 
letters  testamentary,  required  to  give  the  bond  in  question  pur- 
suant to  2  R.  S.  70,  §  7.      ' 

This  action  was  brought  to  compel  an  accounting  by  said 
executor  and  executrix,  and  to  charge  the  defendant  Frederick 
Hood  with  funds  of  the  estate  alleged  to  have  been  misapplied 
and  converted  by  him  to  his  own  use,  and  to  compel  his  said 
sureties  to  pay  the  sum  which  might  be  found  owing  from 
him,  and  whicdi  could  not  be  collected  from  him. 

An  interlocutory  judgment  was  rendered  in  the  action,  accord- 
ing to  the  prayer  of  the  complaint,  referring  it  to  a  referee  to  take 
an  account  of  the  proceedings  of  the  executor  and  executrix, 
from  the  time  ot  the  testator's  death,  and  adjudging  that  the 
executor  pay  over  to  the  executrix  such  sum  as  should  be  found 
owing  from  him  on  sndi  accounting,  and  that  the  defendants 
Mofiatt  and  Hayward  were  jointiy  and  severally  liable  on  their 
bond  in  case  the  executor  should  omit  to  make  such  payment 
or  any  part  thereof. 

This  judgment  also  adjudged  that  a  final  accounting  which 
had  been  had  by  said  executor  and  exeeutrix  before  the  surro- 
gate of  Westchester  county,  and  a  decree  thereon  made  by  said 
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surrogate  in  1869^  were  invalid  and  not  binding  upon  the 
plaintiffs  and  other  legatees  nnder  said  will,  on  the  ground  that 
no  citation  to  appear  before  the  surrogate  on  said  accounting 
had  been  served  as  required  by  law. 

A  motion  for  a  new  trial  was  made  at  General  Tqrm  pursu- 
ant to  section  1001  of  the  Code,  which  motion  was  denied,  and 
from  that  decision  the  present  appeals  are  tak^i,  separately,  by 
the  sureties  and  by  the  executor. 

The  appeal  of  the  sureties  raises  some  questions  other  than 
those  arising  on  the  appeal  of  the  executor,  and  these  will  be 
first  considered. 

The  most  important  of  these  questions  is,  whether  the  sure- 
ties are  liable  upon  their  bond  for  the  sums  with  which  Freder- 
ick Hood,  the  executor,  is  sought  to  be  charged  in  this  action. 
They  contend  that  the  defaults,  or  the  greater  part  of  them, 
charged  against  Frederick  Hood  were  not  committed  by  him 
in  his  capacity  of  executor,  but  consist  of  alleged  mieconduct 
as  trustee  of  certain  real  and  personal  estate  devised  and  be- 
queathed by  said  will  in  trust  for  the  benefit  of  the  widow  and 
cliildren  of  the  testator,  and  that  they  were  not  sureties  for  the 
performance  of  his  duties  as  such  trustee,  but  only  for  the  dis- 
charge of  the  duties  which  the  law  cast  upon  him  as  executor, 
in  respect  to  the  personal  estate,  and  for  obedience  to  the 
orders  of  the  surrogate. 

The  statute  under  which  the  bond  was  given,  requires  of  a 
non-resident  executor  the  like  bond  as  is  required  by  law  of 
administrators  in  cases  of  intestacy.  (2  B.  8.  70,  §§  6,  7.)  The 
form  of  such  bond  is  prescribed  by  2  B.  8.  77,  §  42.  It  is  to 
be  a  bond  to  the  people  of  this  State  and  to  be  conditioned 
that  the  administrator  shall  faithfully  execute  the  trust  reposed 
in  him  as  such,  and  also  that  he  shall  obey  all  orders  of  the  sur- 
rogate touching  the  administration  of  the  estate  conunitted  to 
him.  The  bond  given  by  the  appellants  conforms  to  this  stat- 
ute. It  runs  to  the  people  of  the  State  of  New  York,  is  in 
the  penal  sum  of  $20,000,  and  is  conditioned  that  said  Fred- 
erick Hood  shall  faithfully  execute  the  trust  reposed  in  him 
as  executor  as  aforesaid,  and  also  obey  all  orders  of  the  surro- 
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gate  of  the  county  of  WeetcheBter  touching  the  administra- 
tion of  the  estate  committed  to  him. 

The  will  of  the  testator  gives  certain  legacies  which  are 
admitted  to  have  been  paid.  It  directs  that  a  mortgage  on 
certain  real  estate,  comer  of  Delancey  and  Chrystie  streets,  be 
paid.  It  bequeath  to  his  wife,  so  long  as  she  shall  live, 
$2,000  per  annum  out  of  the  net  income  of  such  real  estate,  or 
of  the  proceeds  thereof  if  sold,  and  directs  that  it  be  not  sold 
by  his  executors  during  the  life  of  his  wife,  unless  they  shall 
deem  it  highly  advantageous  or  necessary ;  gives  the  surplus 
rents  to  his  children,  and  directs  the  sale  of  the  property  after 
the  death  of  his  wife.  The  testator,  by  the  eleventh  clause  of 
the  will,  devises  and  bequeaths  all  the  residue  of  his  estate, 
real  and  personal,  to  his  executors  thereinafter  named,  in 
trust  to  sell  and  dispose  of  said  real  estate  and  collect  and 
realize  his  personal  estate,  and,  after  paying  certain  incum- 
brances, to  divide  the  balance  into  as  many  shares  as  he  shall 
leave  children  him  surviving,  ^nd  invest  the  same  on  bond 
and  mortgage  on  real  estate  in  the  State  of  New  York,  and 
pay  the  income  of  each  share  to  his  wife,  if  living,  or,  if 
deceased,  to  the  legal  guardian  of  the  child  to  whom  such  share 
belongs,  until  such  child  shall  attain  the  age  of  twenty-one 
years,  to  be  used  for  the  maintenance  of  such  child,  and  as 
soon  as  each  child  shall  arrive  at  the  age  of  twenty-one  years, 
then  to  pay  over  to  him  or  her  the  share  set  apart  for  him  or  her 
with  its  accumulations  { and  by  the  twelfth  clause  of  his  will  the 
testator  appoints  his  wife,  Maria  Louisa,  and  his  son,  the  defend- 
ant Frederick  Hood,  executors  thereof  and  trustees  under  the 
same,  with  power  to  sell  or  lease  his  real  estate,  in  their  dis- 
cretion. 

The  testator  left  real  and  personal  estate  amounting  in  value 
to  $60,000  and  upward,  and  the  defaults  of  Frederick  Hood, 
charged  in  the  complaint  and  specified  in  the  findings,  are  that 
he  invested  certain  moneys  of  the  estate  on  bond  and  mort- 
gage on  real  estate  in  this  State  and  took  such  securities  in  his 
own  name  as  executor,  without  joining  with  him  Maria  L. 
Hood  as  executrix.  That  in  1875  he  took  a  conveyance  in 
SiCKELS  — Vol.  XL.       72 


570  Hood  et  aL  v.  Hood  et  al.  [Ooi, 

"'■*■"*''''  f      •      • ' 

Opinion  of  the  Co<arl,  per  Rapauu>,  J. 

' 

his  name  as  execator,  of  certain  real  estate  in  New  Jersey,  for 
an  expressed  consideration  of  $60,000,  subject  to  a  mortgage  of 
$25,000  which  he  assamed.  That  such  consideration  was  ficti- 
tious ;  that  the  value  of  the  property  did  not  exceed  $40,000, 
and  that  the  full  consideration  paid  by  him  therefor  was  the 
conveyance  of  certain  real  estate  in  Orange,  New  Jersey, 
owned  by  him^  and  the  transfer  of  $10,000  of  the  stock  of  the 
American  Trust  Company,  but  that  hp  represented  to  said 
Maria  L.  Hood,  the  executrix,  that  said  purchase  was  made 
with  the  money  of  the  estate  and  that  the  sum  of  $29,100  be- 
longing to  the  estate  was  used  by  him  in  making  such  purchase. 
That  said  Frederick  Hood  did  not  invest  all  the  money  of  the 
estate  in  his  hands  on  bond  and  mortgage  on  property  situated 
in  this.StatO)  and  that  he  has  improperly  used  and  disposed  of 
the  greater  portion  of  the  money  of  the  estate  and  converted 
the  same  to  his  own  use. 

For  these  de&ults  the  sureties  contend  that  jhey  are  not 
liable  on  their  bond,  on  the  ground  that  the  funds  misappro-' 
priated  wero  in  the  hands  of  Froderick  Hood  as  trustee  under 
the  will,. and  not  as  executor,  and  his  de&ults  were  committed 
as  such  tmstee  and  not  as  executor. 

The  case  of  Stagg  v.  Jacks&n  (1  N.  Y.  206)  is  dedsive 
against  the  appellants  on  this  point.  In  that  case  the  disposi- 
tions of  the  will  were  substantially  identical  in  character  with 
those  of  the  will  now  under  consideration.  The  testator  de- 
vised and  bequeathed  all  his  real  and  personal  estate  to  his 
executors,  in  trust  to  sell  the  same  whenever  they  should  see 
fit,  with  authority  to  lease  the  same,  and  directed  them  to  divide 
the  whole  trust  estate  into  parts  and  convey  one  of  said  parts 
to  each  of  his  children  who  wero  of  age,  and  hold  the  remain- 
ing parts  until  his  minor  children  should  respectively  become 
of  age,  and  then  to  pay  over  and  convey  to  them,  respectively, 
their  shares,  applying,  in  the  mean  timoi  to  iheir  mainte- 
nance such  part  of  the  income  aa  might  be  necessary.  One 
of  the  executors  was  cited  by  a  daughter  of  the  testator  to  ac- 
count as  executor  bef  oro  the  surrogate,  and  he  filed  his  account, 
omitting  therofrom  the  routs  and  profits  and  the  proceeds  of 
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mie  of  the  real  eetate,  and  oonteaded,  as  in  the  present  case, 
that  in  respect  to  those  mattera  he  waa  aoooontable  only  as 
tmstee,  and  in  a^eoort  of  equity,  and  not  as  ezecntor,  and  that 
the  sarrogale  had  no  jurisdiction  to  take  his  acconnt  as  tmstee 
of  the  real  estate.  That  die  sales  were  made  under  a  discre- 
tionary power  devised  to  him  by  the  will,  and  thai  it  was  only 
when  lands  were  sold  by  order  of  the  surrogate  that  he  had 
jurisdiction  to  cite  the  exeeutor  to  accotmt  for  the  proceeds. 
This  court  held,  however,  that  on  the  principle  of  equitable 
conversion,  the  real  estate  was  conv^-ted  into  personalty,  and 
tiie  proceeds  became  legal  assets  in  the  hands  of  the  executor 
when  received  by  him,  and  that  as  such  executor  He  was  bound 
to  account  bef(^e  the  surrogate  therefor,  as  personal  estate, 
and  that  he  was  also  compellable  to  account,  as  ezoecutor,  for  the 
rents  and  profits. 

In  the  present  case,  therefore,  the  proceeds  of  land  sold  were 
legal  assets  in  the  hands  of  Hood,  as  executor,  for  which  he 
was  accountable  as  such,  and  consequently  hia  sureties  can  be 
held  ultimately  responsible  for  the  result  of  such  accounting. 
(See  Wriffht  v.  TnMiee$y  1  HoflE.  Oh,  302,  21&;  Laws  of  1887, 
chap.  480,  §  76.)     ' 

The  liability  of  the  sureties  of  a  non-resident  or  in^olv^t 
executor,  iot  the  administration  of  personal  estate  bequeathed 
to  an  executor  in  trust  for  minor  children,  ia  recognized  in 
Wood  V.  Wood  (4  Paige,  299).  In  that  <mb  the  testator  be- 
queathed to  his  exeeutor  all  his  estate,  in  trust  for  the  purposes 
of  his  win.  One  of  the  trusts  was  to  invest  and  apply  the  in- 
come and  part  of  the  principal  to  the  support  of  his  children 
during  their  minority,  and  the  executor,  being  about  to  remove 
from  the  State,  was  required  to  give  security.  One  of  the 
reasons  assigned  by  the  chancellor  (p.  SOi),  for  requiring 
such  security  was  that  it  was  necessary  to  secure  the  faithful 
application  of  the  fund  to  the  support  of  the  children,  a  trust 
which  was  to  continue  for  nearly  twenty  years. 

The  sureties,  therefore,  ean,  in  a  proper  proceedmg,  be  held 
liable  fcH*  the  defaults  of  the  executor  in  respect  to  the  applica- 
tion of  the  proceeds  of  the  real  and  personal  estate  given  in 
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trust ;  but  they  further  contend  that  this  liability  cannot  be 
enforced  in  the  present  action.  That  the  default  of  the  exe- 
cutor must  be  established  in  a  proper  proceeding  agamst  him, 
before  they  can  be  prosecuted  on  their  bond,  and  also  that  an 
assignment  of  the  bond,  or  an  order  for  its  prosecution,  must  be 
made  by  the  surrogate  before  an  action  thereon  can  be  main- 
tained against  them.  At  the  trial  a  motion  to  dismiss  the  com- 
plaint, on  the  ground  that  no  leave  to  sue  the  bond  or  assign- 
ment of  the  same  had  been  proven,  was  made  and  overruled, 
and  the  point  is  thus  distinctly  presented. 

The  mode  of  proceeding  for  the  enforcement  of  the  lia- 
bility of  the  sureties  of  an  executor  or  administrator  is  pre- 
scribed by  statute.  The  Revised  Statutes,  as  amended  in  1830 
(2  R.  S.  116,  §  19),  provide  that  whenever  an  executor  or 
administrator  shall  refuse  or  omit  to  perform  any  decree  made 
against  him  by  a  surrogate  having  jurisdiction,  for  rendering 
an  account,  or  upon  a  final  settlement,  or  for  the  payment  of  a 
debt,  legacy  or  distributive  share,  such  surrogate  may  cause  the 
bond  of  such  executor  or  administrator  to  be  prosecuted,  and 
shall  apply  the  moneys  collected  thereon  in  satisfaction  of  such 
decree,  in  the  same  manner  as  the  same  ought  to  have  been 
applied  by  such  executor  or  administrator. 

Chapter  460  of  the  Laws  of  1837,  sections  63  «nd  64,  pro- 
vide for  the  docketing  of  certificates  of  surrogates'  decrees 
against  executors,  administrators  and  guardians,  and  the  issuing 
of  execution  thereon,  and  section  65  provides  that  on  the  re- 
turn of  such  an  execution  unsatisfied,  the  surrogate  shall,  on 
application,  assign  the  bond  given  by  such  executor,  adminis- 
trator or  guardian,  to  the  person  in  whose  favor  such  decree  is 
made,  for  the  purpose  of  being  prosecuted. 

The  remedies  provided  by  2  Revised  Statutes,  116,  section 
19j  and  by  section*  65  of  the  act  of  1837,  have  been  held  to  be 
cumulative,  and  not  inconsistent,  the  only  difference  being  that 
under  section  19  it  is  not  necessary  to  issue  any  execution,  but 
on  the  refusal  or  neglect  of  the  executor  or  administrator  to  , 
obey  his  orders,  the  surrogate  may  cause  the  bond  to  be  prose- 
cuted, and  he  receives  and  applies  the  proceeds ;  while  under 
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the  act  of  1837  on  the  retnm  of  an  execution  nnsatisfied,  the 
bond  is  to  be  assigned  to  the  party  in  whosiB  f  aror  the  decree  is 
made,  and  he  prosecutes  it.  {People  v.  GuUd-y  4  Denio,  551.) 
But  under  both  statutes,  before  anj  action  can  be  m^tained 
against  the  sureties,  there  must  be  a  decree  against  the  executor, 
a  refusal  or  neglect  to  perform  it,  or  an  execution  returned 
unsatisfied,  and  an  order  of  the  surrogate  auihorizkig  the 
prosecution  of  the  bond.  In  People  v.  Barnes  (12  Wend.  492), 
it  was  held  that  where  an  accounting  had  been  had  by  an  ad- 
ministratrix on  the  application  of  a  creditor,  an  action  could 
not  be  maintained  on  the  bond  without  showing,  not  only  an 
order  for  its  prosecution,  but  a  decree  in  favor  of  the  party 
prosecuting.  Pecfple  v.  Cheildy  above  cited,  was  an  action  by  a 
legatee  on  a  bond  given  by  an  executor  by  order  of  a  sur- 
rogate, and  the  case  was  held  to  be  covered  by  both  statutes. 
In  BaggoU  v.  Bo^dger  (2  Duer,  160),  an  accounting  had  been 
had  on  the  application  of  a  creditor,  and  a  decree  made  direct- 
ing the  administratrix  to  pay  him  a  certain  sum,  and  after  the 
return  of  an  execution  issued  pursuant  to  the  act  of  1837, 
the  surrogate  made  an  order  directing  that  the  bond  be 
assigned  to  the  plaintiff  for  the  purpose  of  being  prosecuted. 
This  was  held  to  be  a  sufficient  assignment  under  the  act  of 
1837,  but  it  was  not  suggested  that  the  action  coold  be  main- 
tained without  an  assignment  or  order.  As  is  said  by  Bos- ' 
woBTH,  J.,  in  that  case,  notwithstanding  the  assignment,  the 
surrogate  retains  the  custody  of  the  bond  for  the  common 
benefit  of  all  persons  having  claims  against  the  estate,  and  the 
assignment  contemplated  by  the  statute  is  in  effect  only  the 
grant  of  a  permission  or  authority  to  prosecute  the  bond.  It 
is  self-evident  that  the  power  must  be  lodged  somewhere  to 
control  actions  upon  the  bonds  of  executors  or  administrators, 
for  there  may  be  numerous  claims  against  «n  executor  or  ad- 
ministrator, exceeding  in  the  aggregate  the  amount  of  the 
bond.  The  statutes  of  this  State  having  provided  for  the  cases 
in  which  actions  may  be  brought  upon  the  bond  of  an  executor 
or  administrator,  and  having  regulated  the  prior  steps  for  insti- 
tuting such  actions,  the  mere  fact  of  so  prescribing  would  seem 
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to  deny  the  right,  exeept  npon  compliaQce  with  the  «tatatorj 
rei^ations.  {AnnM  v.  J^err,  2  Bob.  55«,  564,  and  85  N.  Y. 
256.)  The  bond  in  question  was  taken  by  an  officer  of  limited 
jarisdiction,  in  pnrBuance  of  special  statutory  provisions,  and 
it  would  seem  to  follow  that  wti^«  the  same  statutes  prescribe 
the  mode  of  its  enforcement,  no  other  can  be  pursued.  The 
same  rales  apply  to  bonds  of  execntovs,  as  to  bonds  of  adminis- 
trators, for  the  statute  under  which  the  bond  in  question  was 
taken  declares  that  it  shall  be  the  like  bond  as  that  of  an  admin- 
istrator, and  the  statutes  regulating  actions  on  such  bonds,  in 
terms  apply  to  bonds  of  executors  and  administrators.  The 
result  of  the  authorities  is,  that  no  action  at  law  can  be  main- 
tained against  the  sureties  of  an  executor  or  administrator, 
except  in  case  of  disobedience  of  some  order  of  &e  surrogate, 
and  after  he  shall  have  authorized  the  prosecution  of  the  bond. 

In  all  the  cases  of  actions  on  bonds- of  executors  and  adminis- 
trators which  have  been  referred  to,  except  Oarow  v.  MowaU 
(2  Edw.  CSh.  59),  a  compliance  with  the  statutory  formalities 
has  been  regarded  as  essential  to  the  maintenance  of  an  action 
against  the  sureties,  and  I  have  found  no  oth^  case  in  this 
State  in  which  they  have  been  dispensed  with.  {People  v.  Cor- 
Uesy  1  Sandf .  Sup.  Ot.  228 ;  People  v.  Falconer^  2  id.  81 ; 
Behaie  v.  Shermcm^  10  Bosw.  292 ;  People  v.  Rowland^  5 
Barb.  449;  Thayer  v.  (Mrh,  48  id.  248;  Annett  v.  Kerr,  2 
Rob.  563.) 

It  is  claimed,  however,  that  it  is  only  in  actions  at  law  upon 
the  bond  that  the  statutory  requirements  need  be  observed,  and 
that  in  an  equitable  action  they  may  be  disregarded,  and  two 
cases  are  relied  upon  as  sustaining  this  position.  They  are 
Oarow  V.  Mowatt  (2  Edw.  Oh.  59)  and  Cuddebaok  v.  Kmt  (5 
Paige,  92). 

Canrow  y.  MowaU  was  decided  in  1888  by  Vice-Chancellor 
McCouN,  and  was  a  very  special  case.  The  administrator  had 
died  intestate,  without  rendering  any  account.  His  adminis- 
tratrix was  a  minor  when  letters  were  issued  to  her.  The  bill 
was  filed  by  a  creditor  by  specialty  of  the  first  intestate,  and  its 
object  was  to  establish  a  devaita/oit  by  his  deceased  adminis- 
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trator^  of  the  piopert;  which  cxime  to  hiB  hands  as  such  admin- 
istrator, and  to  reach  the  anetsof  sach  deceased  administrator, 
and  to  have  the  demand  of  the  complainant  declared  entitled 
to  a  preference  over  the  claims  of  simple  contract  creditors, 
and,  in  case  of  a  deficiency  of  the  estate  of  the  deceased  admin- 
istrator, to  oom|)el  his  sureties  to  contribnt.e,  and  they  were 
made  parties  for  this  purpose. 

The  point  made  on  the  part  of  the  sureties  was  that  the 
remedy  against  them  was  at  law,  and  that  they  could  not  be 
proceeded  against  until  a  judgment  or  decree  had  been  obtained 
against  their  principal,  and  that  they  were  improperly  joined  as 
parties.  The  vice-chancellor  in  discussing  this  point  concedes  that 
he  is  not  aware  of  any  case  in  the  Court  of  Chanceiy  of  this  State 
or  England,  sanctioning  such  a  joinder,  but  relies  on  three  cases 
in  Virginia,  all  of  which  concede  that,  as  a  general  rule,  the 
sureties  of  an  executor  or  an  administrator  cannot  be  sued  in 
equity  any  more  than  at  law,  until  a  devastavit  has  been  fixed, 
upon  the  principal,  in  a  previous  suit  against  him.  {Bachddor 
V.  EUiote^  Adm'rs,  1  Hen.  &  Munf.  10 ;  Ol&rke  v.  WM^  2  id. 
8 ;  SpoUtwood  v.  Da/ndridge^  4  Munf.  289.)  And  he  himself 
concedes  that  "  where  an  executor  or  administrator  is  in  fuU 
life  and  within  the  reach  of  a  court  of  law,  or  a  citation  from 
the  surrogate,  especially  under  the  enlarged  jurisdiction  which 
he  now  possesses,  it  can  hardly  become  necessary  for  a  creditor, 
legatee  or  next  of  kin,  to  resort  to  chancery  in  the  first  instance 
for  the  purpose  of  ascertaining  a  devaetavit,  and  at  the  same 
time  to  make  the  sureties  in  an  administration  bond  parties  to 
the  suit  with  a  tiew  to  fix  them-" 

Ckiddeiaoh  v.  JKent  (p  Paige,  92)  was  a  bill  against  the  guard- 
ian of  an  infant  and  his  sureties,  for  an  account  and  satisfac- 
tion, and  it  was  held  that  it  was  not  necessary  that  a  decree  and 
an  order  for  the  prosecution  of  the  bond  should  be  first  ob- 
tained against  the  guardian  alone,  before  proceeding  against  him 
and  his  sureties.  That  if  such  a  suit  was  improperly  instituted 
the  remedy  was  by  application  to  the  chancellor  or  vice-chan- 
cellor to  stay  it.  This  decision  went  upon,  tiie  ground  that  the 
Court  of  Chancery  had  original  jurisdiction  in  the  case  of  an  in^ 
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f  ant  and  his  guardian  and  Btireties,  and  that  the  remedy  b j  com- 
mon-Iaw  action  given  by  statute,  was  merely  cmnulative  and  not 
exclusive.  The  guardian  in  that  case  was  appointed  by  the  Ck>urt 
of  Chancery,  in  a  proceeding  to  sell  the  real  estate  of  the  infant, 
under  the  act  of  1815,  page  203,  and  the  power  to  order  the 
bond  prosecuted,  was  vested  in  the  Court  of  Chancery.  There 
are  many  obvious  distinctions  between  that  case  and  the  present, 
but  the  decision  itself  was  distinctly  disapproved  in  the  subse- 
quent case  of  SciliAury  v.  Van  Hoesen  (3  Hill,  77),  which 
was  an  action  against  the  guardian  and  his  sureties  on  a  bond 
given  underthe  same  act,  and  it  was  held  that  the  sureties 
could  not  be  sued  until  after  an  accounting  by  the  guardian,  or 
if  dead,  by  his  personal  representatives,  and  if  that  course  could 
not  be  pursued,  a  special  case  must  be  made  out,  showing  the  ne- 
cessity of  a  suit  in  equity  upon  the  bond.  Bbonson,  J.,  in  deliver- 
ing the  opinion  of  the  court,  emphasizes  the  words  of  the  statute 
which  authorize  the  prosecution  of  the  bond  "  by  direction  of 
the  chancellor,"  and  holds  that  they  show  the  sense  of  the  leg- 
islature, that  proceedings  in  chancery  should  be  taken,  before 
suing  the  sureties.  He  says  that  he  is  aware  that  a  contrary 
doctrine  wa?  suggested  in  C'iiddeback  v.  KenJb^  but  that  it  was 
not  then  necessary  to  decide  the  question,  and  the  case  of  StSIn 
wed  V.  MiU%  (19  Johns.  304)  was  evidently  overlooked  by  the 
chancellor.  StUiodl  v.  Mills  was  an  action  against  the  gen- 
eral guardian  of  an  infant  and  his  sureties,  and  it  decided  that 
an  action  could  not  be  maintained  upon  the  bond  until  after 
the  accounts  had  been  settled. 

The  authority  of  the  surrogate  to  take  a  bond  from  a  non- 
resident executor,  depends  wholly  upon  the  statute,  and  it  is' a 
serious  question  whether,  by  the  terms  of  the  bond,  when  read  in 
'connection  with  the  statute,  a  breach  of  its  condition  can,  under 
any  circumstances,  be  established  otherwise  than  by  showing  a 
failure  of  the  executor  to  obey  the  orders  of  the  surrogate  touch- 
ing the  administration  of  the  estate.  But  assuming  that  in  a  case 
where  the  statutory  remedies  upon  the  bond  cannot  be  pursued, 
a  court  of  equity  can  interpose  and  establish  a  breach  in  some 
other  manner,  and  give  a  remedy  against  the  sureties  without 
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any  order  for  the  prosecution  of  the  bond,  all  the  authorities 
which  have  been  cited  agree  that  special  circumstances  must  be 
shown  establishing  the  necessity  for  the  interposition  of  a 
court  of  equity,  and  that  if  the  legal  remedies  can  be  pursued, 
they  alone  can  be  resorted  to. 

In  the  present  case  no  ground  for  the  interposition  of  a 
court  of  equity  is  shown.  It  is  argued  that  no  decree  could 
be  made  by  the  surrogate  in  this  case;  that  the  accounting 
could  not  be  had  before  him.  To  sustain  this  point  would  be 
to  establish  the  defense  set  up  by  the  sureties  that  the  executor 
was  not  accountable  as  such,  but  only  as  trustee,  and  that  the 
bond  did  not  embrace  his  duties  as  trustee,  a  point  which  has 
already  been  discussed.  But  it  is  argued  further,  that  the  sur- 
rogate has  no  jurisdiction  to  cite  the  executor  to  account,  at  the 
instance  of  a  legatee,  unl6ss  the  legacy  is  payable,  which  is  not 
the  case  here,  and  that  that  was  .a  sufficient  ground  for  the  in- 
terposition of  a  court  of  equity.  This  point  is  not  sound  either 
in  fact  or  law.  As  to  the  residuary  estate,  each  child  was  entitled 
to  receive  her  or  his  share  on  coming  of  age,  and  the  plaintiffs 
are  of  age.  Other  parts  of  the  estate  are  not  distributable 
until  the  death  of  the  wi(}ow,  and  some  of  the  children  are  not 
yet  of  age.  But  that  presents'  no  obstacle  to  the  settlement  of 
the  accounts  of  the  executor  by  the  surrogate.  In  the  case  of 
Stagg  v.  Jackaon^  before  referred  to,  as  reported  in  2  Barb.  Ch. 
86,  this  point  arose.  There  were  contingent  limitations  over,  of 
five  shares  of  the  estate  in  case  of  tlie  death  of  the  minors  be- 
fore arriving  at  age,  and  at  page  95,  the  chancellor  notices  the 
point  and  holds  that  these  limitations  formed  no  objection  to 
the  jurisdiction  of  the  surrogate  to  decree  an  account  and  set- 
tlement of  the  estate  on  the  application  of  legatees,  and  to  di- 
rect the  immediate  payment  of  the  shares  due,  and  that  the 
fact  that  the  shares  of  the  minors  were  held  by  the  executor  in 
trust  until  they  uespectively  became  of  age,  only  suspended 
the  power  of  the  surrogate  to  decree  a  distribution  and  pay- 
ment of  those  portions  of  the  estate  to  the  legatees  until  such 
minors  respectively  arrived  at  the  age  of  twenty-one  years  or 
died,  when  it  would  be  ascertained  to  whom  that  part  of  the 
SicKBLs  —  Vol.  XL.        73 
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capital  belonged.  The  surrogate  could  undoubtedly  direct 
the  investment  by  the  executor  of  the  shares  of  tlie  minors 
until  they  should  become  payable,  and  in  case,  upon  the  account- 
ing, any  waste  or  misapplication  of  the  funds  appeared,  there 
can  be  no  doubt  of  his  power  to  order  their  replacement.  If  or 
does  any  difficulty  appear  in  enforcing  such  a  decree  against 
the  executor  and  his  sureties  in  the  ordinary  uoianner.  No  case 
was  made  out,  so  far  as  the  sureties,  at  least,  are  concerned,  for 
any  proceeding  in  equity.  The  decree  of  the  surrogate  would 
be  binding  upon  the  sureties,  and  no  necessity  existed  of  mak- 
ing them  parties  to  a  suit  in  equity  for  the  purpose  of  con- 
cluding them.  {Douglass  v.  Howlcmd^  24  Wend.  55;  Ca- 
soni  V.  Jeromey  58  N.  T.  315.) 

Various  other  questions  are  raised  which  are  common  to  the 
cases  of  all  the  defendants.  It  appears  that  an  accounting  was 
had  in  1869,  by  the  executor  and  executrix,  before  the  surro- 
gate of  Westchester  county,  and  a  final  decree  was  made  by 
him  ;  but  the  court  found  that  the  citation  had  not  been  served 
on  the  legatees,  who  were  infants,  although  it  is  recited  in  the 
decree  that  proof  of  service  was  produced  and  that  a  guardian 
ad  litem  was  appointed  for  them.  Tljpse  proofs  were  not  pro- 
duced on  the  trial,  and  there  was  some  evidence,  though  slight, 
contradicting  this  recital.  The  court  below  adjudged  this  de- 
cree void,  for  want  of  jurisdiction,  and  required  the  executor 
to  account  from  the  date  of  the  decease  of  the  testator.  There 
may  be  a  hardship  in  this,  considering  the  length  of  time 
which  has  elapsed,  and  the  possibility  of  the  loss  of  vouchers, 
etc.;  but  the  statute  expressly  provides  that  the  decree  sliall  be 
binding  only  upon  the  creditors,  legatees  and  next  of  kin,  upon 
whom  the  citation  is  served,  either  personally  or  by  publication. 
(2  R.  S.  94,  §  65.)  An  executor,  who  desires  to  protect  him- 
self by  an  accounting,  should  consequently  see  that  proof  of  the 
service  of  the  citation  is  preserved.  Under  the  Eevised  Stat- 
utes, and  until  the  passage  of  the  act  of  1874  (Chap.  156),  no 
provision  was  made  for  the  service  of  the  citation  upon  infants 
in  such  cases.  In  KeUeU  v.  Rathiywn,  (4  Paige,  102,  106)  the 
chancellor  suggested  what  he  deemed  the  proper  practice,  and 
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said  tliat  the  citation  should  be  served  in  the  presence  of  the 
legal  guardian  of  the  infant,  or  of  some  person  upon  whom  his 
actual  care  and  custody  has  for  the  time  devolved,  and  that 
evidence  of  the  service  of  the  citation  upon  the  minor  merely 
was  not  suflScient,  especially  if  the  minor  was  so  young  as  to  be 
incapable  of  understanding  the  object  of  such  service;  and 
that  the  citation  in  such  cases  should  direct  the  minor  to  appear 
by  his  guardian  lawfully  constituted.  Under  the  evidence  and 
findings  in  this  case  we  cannot  pronounce  the  conclusion  erro- 
neous, that  the  decree  of  1869  was  not  binding  upon  the  in- 
fants. There  was  not  only  no  evidence  of  any  service  upon 
them,  but  their  mother,  in  whose  custody  they  were,  denied 
that  any  such  service  was  made.  The  recitals  in  the  decree  are 
not  conclusive  against  this  denial. 

The  defendants  Hood  and  Moifatt  set  up  in  their  answers  an 
assignment  by  the  plaintiff,  Andrew  Hood,  of  all  his  right, 
title  and  interest  in  the  estate  of  his  father,  to  Otto  Frank, 
Charles  A.  Frank  and  Charles  B.  Frank,  composing  a  firm  of 
Frank  Brothers,  before  the  commencement  of  this  action,  and 
objected  that  they  were  necessary  parties.  The  assignment  was 
proved  on  the  trial,  and  is  an  absolute  assignment.  The  assign- 
ees executed  an  instrument,  at  the  same  time,  agreeing  that,  if, 
by  virtue  of  said  assignment,  they  should  receive  more  than 
enough  to  satisfy  a  claim  of  $15,000  and  interest,  which  they 
had  against  Andrew  Hood,  they  would  pay  over  the  excess  to 
him.  These  instruments  vested  the  legal  title  to  the  claim  in 
the  assignees,  and  they  were  necessary  parties.  The  defend- 
ants' counsel,  on  the  trial,  objected  to  this  defect  of  parties. 
The  plaintiffs'  counsel  stated  that  one  of  the  firm  of  Frank 
Brothers  was  in  court,  and  the  court  thereupon  stated  that  it 
would  direct  the  proceedings  to  be  amended  and  those  parties 
to  be  brought  in.  The  defendants'  counsel  objected,  and  asked 
that  an  order  be  entered,  but  the  court  stated  that  the  order  was 
that  those  persons  be  brought  in  immediately  by  the  amendment, 
and  that  it  could  not  stop  the  trial  then.  The  counsel  for  de- 
fendants objected  to  the  proceeding,  and  claimed  the  right  to 
answer  the  complaint  as  amended;  but  the  objection  was  over- 
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ruled  and  an  exception  taken,  and  the  trial  proceeded.  At  the 
close  of  the  plaintifis'  case,  the  counsel  for  defendants  moved 
to  dismiss  on  the  ground  that  Frank  Brothers  were  the  owners 
of  all  the  interest  of  Andrew  Hood  in  the  estate,  and  were  not 
made  parties,  and  that  they  ought  to  have  been  made  parties 
plaintiff.  We  think  this  point  is  well  taken,  and  that  the  pro- 
ceedings on  the  trial  did  not  obviate  it. 

The  mere  direction  that  these  parties  be  brought  in  immedi- 
ately did  not  bring  them  in.  They  were  not  represented  on 
the  trial  by  attorney,  nor  were  the  defendants  afforded  any 
opportunity  to  answer  the  amended  complaint.  The  defend- 
ants were  entitled  to  set- up  any  defense  they  might  have  as 
against  iWnk  Brothers,  and  also  to  have  them  made  parties  in 
such  a  manner  as  to  bind  them  by  the  judgment.  The  mere 
verbal  order  of  the  court  upon  the  trial,  without  any  actual 
amendment  of  the  pleadings,  or  any  allegations  in  the  pleadings 
relating  to  the  new  parties,  or  any  appearance  on  the  record 
^  for  them,  or  issue  joined  as  to  them,  did  not  make  them  par- 
ties on  the  record,  so  that  they  would  be  bound. 

The  presence  of  one  of  the  parties  in  court  did  not  obviate 
these  difficulties. 

There  are  various  other  exceptions  in  the  case,  but  those  al- 
ready referred  to  require  that  the  interlocutory  judgment  at 
Special  Term  and  the  order  of  the  General  Term  be  reversed 
and  a  new  trial  ordered,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Geobob  G.   Mungeb,    Bespondent,  v.  The    Albany    Crrr 
IN'atiokal  Bank  et  al..  Appellants. 

Plaintiff  made  a  deposit  with  the  F.  and  M.  Bank,  receiving  therefor  a  certi- 
ficate  payable  to  his  order,  on  return  thereof,  with  interest  While  the 
certificate  was  outstanding,  that  bank  discounted  plaintiff's  note  in  re- 
newal of  a  former  note  held  by  it;  and  in  the  ordinary  course  of  bnsinees 
and  for  a  valuable  consideration,  indorsed  and  transferred  the  note  to 
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defendant,  the  A.  C.  N.  Bank,  before  mataritj,  aaid  defendant  receiving 
it  in  good  faith  and  in  ignorance  of  each  deposit.  The  A.  C.  N.  Bank 
then  held  certain  secaritiee  as  collateral  for  all  paper  so  transferred  to 
it  by  said  F.  and  M.  Bank.  At  the  time  of  the  transfer  the  latter  bank 
was  solvent,  but  thereafter  was  adjadicated  a  bankrupt  and  defendant 
McL.  was  appointed  assignee.  Plaintiff's  note  was  duly  protested  and 
the  F.  and  M.  Bank  charged  as  indorser.  The  A.  C.  N..Bank  still  held 
some  of  the  collaterals ;  plaintiff  advised  it  of  his  deposit  and  asked 
that  it  av^il  itself  of  the  collateral  securities  for  his  benefit,  to  the 
amount  of  the  note;  this  it  refused  to  do,  but  surrendered  the  securities 
to  McL. ,  taking  from  him  a  guaranty  of  the  collection  of  the  note.  No 
demand  for  payment  of  the  certificate  was  made  of  the  F.  and  M.  Bank 
before  it  was  adjudicated  a  bankrupt.  In  an  action  brought  to  compel  the 
application  of  the  securities  to  the  payment  of  the  note,  held,  that  plaint- 
iff was  not  entitled  to  the  relief  sought ;  that  no  right  of  set-off,  either 
legal  or  equitable,  existed  at  the  time  of  the  transfer  of  the  note;  and 
that  the  legal  rights  of  the  A.  C.  N.  Bank  were  not  so  affected  by  subse- 
quent equities  arising  out  of  the  changed  relations  of  plaintiff  and  the 
F.  and  M.  Bank  as  to  require  it  to  first  resort  for  payment  to  the  securi- 
ties in  exoneration  of  plaintiff;  also  that  the  other  creditors  of  the  F.  and 
M.  Bank  stood  equal  in  law  and  in  equity  with  plaintiff,  and  the  A.  0.  N. 
bank  was  bound  to  regard  their  interests  as  well  as  his. 

Also  held,  that  no  right  of  set-off  arose  under  the  Federal  Bankrupt  Act. 

There  is  no  right  of  action  upon  a  certificate  of  deposit  in  ordinaiy  form 
issued  by  a  bank  until  demand  of  payment. 

3mUh  V.  FeUan  (48  N.  Y.  419),  Colgrove  v.  Tollman  (67 id.  95), distinguished. 

a  eeeme  that  a  "  mutual  credit  **  Is  a  knowledge  on  both  sides  of  an  exist- 
ing debt  due  to  one  party  and  a  credit  by  the  other  party,  founded  on, ' 
and  trusting  to  that  debt  as  a  means  of  payment. 

(Argued  March  d,  1881;  decided  October  4, 1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  January  30,  1880,  which  affirmed  a  judgment 
in  favor  of  plaintifE,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Tena. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Amasa  J.  Parker  for  appellants.  The  court  has  no  juris- 
diction of  an  action  against  an  assignee  in  bankruptcy,  the 
object  of  .which  is  to  distribute  the  assets  of  the  bank- 
rupt.   (U.  S.  R  S.,  §§  711,  4972 ;  JSidder  v.  Sorrabmy  72  K 
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Y.  167.)  The  moneys  represented  by  the  certificate  of  de- 
posit were,  by  its  terms,  not  due  mitil  its  retmn,  and  such  is  its 
legal  construction.  {Adam»  v.  Orcmge  Co.  Bcmh^  17  Wend. 
514 ;  Downe8  v.  Phcmix  Ba/nk^  6  Hill,  297 ;  KmgsUm  Ba/nk 
V.  Gay,  19  Barb.  460;  Story  on  Baihnents,  66,^  68 ;  Mar- 
ziUi  V.  WiUiama,  1  Bam.  &  Aid.  415 ;  MerriU  v.  Todd,  23 
N.  Y.  29.)  It  was  not  negotiable,  and  no  action  could  be  main- 
tained on  it  without  a  demand.  {Curtis  v.  Leamtt,  15  N.  Y. 
263 ;  Fort  v.  McCvlly,  59  Barb.  87 ;  Payne  v.  Gardiner,  29 
N.  Y.  146.)  IS^otice  at  that  time  that  these  securities  were  sur- 
rendered was  of  no  importance.  {Hoge  v.  Ixmsvng,  35  N.  Y. 
136 ;  Howard  Banking  Co,  v.  Wdchman,  6  Bosw.  280.)  It  was 
plaintiffs  duty  to  set  up  the  securities  in  the  suit  upon  his  note 
by  the  Albany  City  Bank,  and  having  failed  to  do  so,  he  can- 
not now  be  heard  to  complain.  {T>6b%on  v.  Pearce,  12  N.  Y. 
156  ;  McHenry  v.  Hazard,  45  id.  587 ;  Winfidd  v.  Bao(m, 
24r  Barb.  155  ;  Philips  v.  Gorham,  17  N.  Y.  270  ;  BartleU  v. 
Jvdd,  23  Barb.  262  ;  Erie  Railway  Co,  v.  Ramsey^  45  K.  Y. 
637 ;  Samage  v.  AUen,  54  id.  458,  463 ;  Sheehan  v.  HamH- 
ton,  2  Keyes,  304 ;  Winfield  v.  Bacon,  24  Barb.  154 ;  ScheU 
^.  Erie  R,  Co,,  51  id.  368 ;  Cunvmings  v.  Morris,  25  N.  Y. 
625 ;  Pitcher  v.  Hennessey,  48  id.  415-422 ;  AUerton  v. 
Belden,  49  id.  373.)  If  the  assignee  was  a  necessary  party,  it 
was  the  duty  of  the  present  plaintiff  to  cause  him  to  be  brought 
in  as  a  party  to  the  other,  or  former  suit.  (Old  Code,  §  122  ; 
Groshon  v.  Lyon,  16  Barb.  461 ;  Ogden  v.  Bodle,  2  Duer,  611 ; 
Mills  V.  Block,  30  Barb.  549;  Bickinson  v.  Codwise,  4 
Edw.  Ch.  341 ;  Story's  Eq.  PL,  §§  735-738.)  At  no  time 
while  the  Farmers  and  Mechanics'  Bank  owned  plaintiff's 
note,  were  the  note  and  certificate  subject  to  set-off.  (  Wells  v. 
StewaH,  3  Barb.  40.)  A  right  of  subrogation  does  not  spring 
into  existence  till  the  party  holding  the  claim  sought  to  be 
acquired  is  paid.  It  is  the  payment  that  gives  the  right  of 
subrogation  or  substitution.  (Story's  Eq.  Jur.,  §§  635,  636, 
637.) 

W.  F.  CogsfioeU  for  respondent.  The  Farmers  and  Mechanics' 
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Bank  being  bankrupt  and  in  the  hands  of  an  assignee,  a  retnm 
of  the  certificate  was  unnecessary ;  it  was  due  so  that  plaintiff 
could  set  it  off  against  his  note.  {Smith  v.  Fdton,  43  N.  T.  419.) 
Plaintiff  had  a  right  to  set  off  the  certificate  in  equity.  {Mat- 
ter of  Van  Alkn^  37  Barb.  228  ;  Holhrooh  v.  Becei/oers^  etc.^ 
6  Paige,  220 ;  Lindsay  v.  Jadcson^  2  id.  681 ;  Smith  v.  FeUon^ 
43  N.  Y.  420 ;  Willard's  Eq.  Jur.  [Potter's  ed.]  1004,  1006, 
1016,  1019,  1021;  Story's  Eq.  Jur.,  §§  1433-1443;  Adams' 
Eq.  Jur.  273,  raarg. ;  MaUhewa  v.  Aiken^  1  Comst.  595, 
598 ;  Story's  Eq.  Jur.,  §§  559-570,  633-644.)  The  right  of 
the  plaintiff,  as  between  him  and  the  assignee  of  the  Farmers 
and  Mechanics'  Bank,  to  extinguish  his  note,  by  applying 
thereto  so  much  as  was  necessary  of  his  certificate,  is  clear 
under  the  bankrupt  law.  (U.  S.  R.  S.  [Boutwell's  Revision], 
§  5073 ;  Bump  on  Bankruptcy,  86  [8th  ed.] ;  In  re  Petrie^  5 
Benedict,  110.)  This  equitable  right  of  set-off  of  mutual  de- 
mands is  superior  to  the  rights  of  creditors  of  an  insolvent  es- 
tate or  of  a  deceased  party  to  have  all  debts  paid  ratably. 
(Willard's  Eq.  Jur.  1001 ;  Hichardson  v.  Parker,  2  Swan  [S. 
C],  529 ;  FermeU  v.  NeaUU,  16  B.  Monr.  351 ;  EoUbrook  v. 
Receimer8j  etc.,  6  Paige,  221-231.)  The  State  court  had  full 
jurisdiction  in  the  premises,  the  case  being  one  of  the  applica- 
tion of  ordinary  and  well-settled  principles  of  equity,  and  not 
one  pertaining  to  the  special  and  peculiar  privileges  of  a  court 
of  bankruptcy.  {Kidder  v.  Horrohin^  72  N.  T.  169 ;  Cook 
V.  Whipjiley  55  id.  150 ;  Clajlin  v.  Housem/m,  93  U.  S.  130.) 

FoLGEB,  Ch.  J.  This  is  a  suit  in  equity,  to  obtain  relief,  in 
the  nature  of  the  application  by  the  defendant,  the  Albany 
City  Bank,  of  certain  securities  held  by  it,  in  which  the  de- 
fendant McLean  has  an  interest,  ex  officio,  to  the  payment  of 
a  judgment  owned  by  that  bank  against  the  plaintiff,  recov- 
ered on  a  negotiable  promissory  note  made  by  him.  In  June, 
1871,  the  plaintiff  made  a  deposit  with  the  Farmers  and  Me- 
chanics' Bank  of  Rochester  of  $3,000,  and  took  from  the  bank 
a  certificate  thereof,  payable  to  his  order  on  the  retuiui  of  it, 
with  six  per  cent  interest.     While  this  certificate  was  outstand- 
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ing  in  his  ownership,  never  having  been  returned  to  the  bank 
that  issued  it,  nor  any  demand  having  been  made  for  payment 
of  or  upon  it,  he  made  his  promissory  note  to  the  order  of  the 
same  bank,  payable  at  two  months  from  date,  for  $1,500. 
That  bank  then  had  a  long  standing  arrangement  with  tho 
Albany  City  Bank,  by  which  the  latter  discounted  for  the 
former  such  commercial  paper  as  is  that  note  made  by  the  plaint- 
iff, on  the  same  being  transferred  by  the  Eochester  bank,  it  be- 
coming liable  as  indorser  thereon,  and  it  having  also  lodged 
with  the  Albany  bank  certain  securities,  as  a  general  collat- 
eral security  for  the  ultimate  payment  of  the  paper  thus  trans- 
ferred. In  accordance  with  this  aiTangement,  the  Bochester 
bank  indorsed  over  to  the  AJbany  bank  the  note  of  the  plaint- 
iff, before  the  same  was  mature,  for  a  valuable  consideration, 
in  the  usual  course  of  business^  and  in  good  faith  by  the  par- 
ties to  the  transaction,  and  in  the  ignorance  of  the  Albany 
bank  of  the  deposit  made  by  the  plaintiff  with  the  Kochester 
bank.  At  the  time  of  the  transfer  of  that  note,  the  Bochester 
bank  was  solvent,  and  was  carrying  on  its  usual  business  as  a 
moneyed  corporation.  When  the  note  made  by  the  plaintiff 
fell  due  and  payable,  it  was  duly  protested  for  non-payment 
and  the  Bochester  bank  was  duly  charged  as  indorser.  The 
Albany  bank  still  held  some  of  the  collateral  securities  above 
mentioned.  The  note  not  having  been  paid,  the  Albany  bank 
brought  action  upon  it  and  recovered  judgment  thereon  against 
the  plaintiff  for  the  amount  thereof,  which  has  not  been  paid. 
He  made  no  defense  in  that  action.  After  the  transfer  of  the 
note,  and  before  that  action  was  brought,  the*Bochester  bank 
was  adjudicated  a  bankrupt,  and  the  defendant  McLean  was 
made  assignee  of  its  assets.  The  plaintiff  apprised  the  Albany 
City  Bank,  before  it  brought  action  against  him,  of  the  fact 
that  he  was  a  depositor  with  the  Bochester  bank,  and  a  holder 
of  that  certificate,  and  asked  of  the  Albany  bank  that  it  avail 
itself  of  those  collateral  securities,  for  his  benefit,  to  the 
amount  of  that  note  That  bank  disregarded  the  notice  and 
request,  and  surrendered  those  securities  to  McLean  as  such 
assignee,  taking  from  him  a  guarantee  of  the  collection  of  the 
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note.  Thereupon  the  plaintiff  brought  this  Bait.  Two  ques- 
tions arise  in  the  case:  First.  Whether  the  plaintiflE  ever  had 
an  equitable  right  to  the  relief  which  he  demands;  and 
Second,  whether,  if  he  ever  had,  he  should  not  have  set  it  up 
as  a  defense  in  the  action  brought  against  him  on  the  note, 
and  whether  the  judgment  in  that  action  is  not  a  bar  to  this 
suit.  If  either  of  these  questions  is  solved  against  him,  judg- 
ment must  go  against  him  in  this  suit. 

This  is  an  interesting  case.  The  elaborate  and  well-framed 
opinion  given  at  Special  Term,  when  the  case  was  there  on  de- 
murrer, and  the  sincere  and  earnest  argument  for  the  plaintiff 
at  our  bar,  have  led  us  £o  give  it  a  lengthy  and  attentive  con- 
sideration. But  we  have  found  it  hard  to  perceive  in  it  the 
principle  on  which  the  plaintiff  rests  his  case.  For  him  to  have 
judgment  he  must  establish  this  proposition :  That  the  legal 
rights  first  acquired  by  the  Albany  City  Bank  have  been  so  af- 
fected by  subsequent  equities,  growing  out  of  qhanged  relations 
of  the  plaintiff  and  the  Farmers  and  Mechanics'  Bank  of  Eoch- 
ester,  ba  that  the  three  parties  have  been  put  in  these  attitudes 
to  each  other,  viz. ;  the  City  Bank,  the  creditor,  the  bank  at 
Bochester  the  principal  debtor,  the  plaintiff  the  surety,  and  the 
creditor-bank  the  holder  as  collateral  to  the  debt  of  securities 
lodged  with  it  by  the  principal  debtor,  to  which  it  can  and 
ought  to  first  resort  for  payment  to  the  exoneration  of  the 
surety.  We  are  troubled  to  find  in  the  facts  any  thing  that 
places  the  parties  in  those  attitudes.  Doubtless,  the  first  im- 
pression on  hearing  the  facts  of  the.  case  is,  that  there  is  a  nat- 
ural equity  that  the  note  of  the  plaintiff  should  be  applied  to 
the  certificate  of  the  Bochester  bank,  and  the  difference  thus 
found  be  the  only  indebtedness  remaining.  "  But  equity  goes 
upon  fixed  principles ;  and  it  does  not  allow  a  set-off  or  a  stop- 
page, unless  there  is  a  recognized  rule  of  law,  or  a  recognized 
equitable  reason  that  requires  it.  It  does  not  interfere  to  de- 
clare either  a  set-off  or  a  stoppage,  unless  there  is  one  debt  con- 
tracted on  the  faith  of  another ;  or  an  agreement  between  the 
parties  that  one  should  be  discounted  from  the  other ;  or  there 
is  a  rule  of  law  on  which  to  base  its  action ;  or  some  interven- 
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ing  equity  that  renders  the  interposition  of  the  court  necessary 
for  the  protection  of  the  demand."  There  is  nothing  in  this 
case  that  shows  that  one  debt  was  contracted  on  the  faith  of  the 
other ;  or  that  there  was  an  agreement  between  the  parties  that 
one 'should  be  discounted  from  the  other ;  nor  is  any  rule  of 
law  shown  to  us,  on  which  to  base  the  action  desired  ;  and  if 
that  action  is  taken,  it  will  be  because  of  some  intervening 
equity  that  renders  the  interposition  of  equity  power  necessary 
and  proper. 

We  say  that  there  is  no  rule  of  law  on  which  to 
base  the  action  desired.  The  seminal  principle  needed  to 
be  fixed  as  a  rule  of  law  is  that  the  plaintiff  has  a  right 
of  set-off  to  the  note.  Clearly,  he  never  had  that  right 
at  law  under  our  former  statute  of  setK)ff.  (2  R.  8.  354, 
§  18 ;  P(itter8<m  v.  PaMerson^  59  N.  Y.  574 ;  Jordan  v. 
National  Shoe  and  Leather  Bcmk^  74  id.  467 ;  Coffin  v.  Mc- 
Lean^ 80  id.  560.)  These  cases  declare  the  rule,  that  there  can- 
not be  a  set-off  at  law  and  under  our  statute,  unless  both  the 
debts  have  mutually  accrued  due  and  payable  in  the  hands  of 
the  parties  for  and  against  whom  the  setoff  is  sought.  Now 
the  note  of  the  plaintiff  was  not  in  that  state  at  any  time  while 
it  was  in  the  hands  of  the  Rochester  bank.  Nor  was  the  cer- 
tificate of  deposit  in  that  state  at  any  time  while  that  note  was 
in  the  hands  of  that  bank.  Indeed,  the  debt  shown  by  that 
certificate  was  never  mature,  unless  it  became  so  by  the  proof 
of  it  before  the  register  in  bankruptcy  in  1876  ;  or  by  a  return 
and  presentation  of  the  certificate  to  the  assignee  in  bankruptcy 
and  a  demand  of  payment  made  to  him.  At  what  time  this 
last  was  done  does  not  appear  It  does  appear  that  no  demand 
of  payment  was  ever  made  before  the  Rochester  bank  was  put 
into  bankruptcy ;  and  this  was  after  the  Albany  bank  became 
the  owner  of  the  note.  As  the  certificate  of  deposit  was  a  ne- 
gotiable instrument,  and  was  by  its  terms  payable  only  on  the 
return  of  it  to  the  bank  that  had  issued  it,  it  never  accrued  due 
and  payable,  never  matured  until  a  return  of  it,  and  demand  of 
payment  made  of  it.  This  is  of  importance,  and  we  think  did 
not  have  full  weight  in  tl>e  formation  of  the  judgments   of 


1881.]  MuNGBR  V.  Albaky  Oitt  National  Bane  et  aL    587 

Opinion  of  the  Coart,  per  Folgbr,  Ch.  J. 

the  coTirtfl  below.  In  the  opinion  at  Special  Tenn  which 
we  have  mentioned,  a  distinction  is  made  between  a  debt 
which  by  the  terms  of  the  instrument  is  due  and  payable  at  a 
day  certain,  and  one  which  is  due  and  payable  not  at  a  day  cer- 
tain, but  at  a  time  to  be  determined  by  an  act  of  the  holder 
and  at  his  option.  But  the  authorities  in  this  State  are,  that 
no  right  of  action  exists  against  a  depositary  of  money  until  an 
actual  demand  of  it,  and  that  such  is  the  case,  though  it  is  in  the 
power  of  the  owner  of  the  deposit  to  make  it  due  and  pay- 
able, at  any  time,  by  his  own  act  of  making  the  demand. 
So  it  was  held  in  Payne  v.  Gardiner  (29  N.  Y.  146),  in  the 
case  of  a  deposit  of  money  with  private  persons.  And  in  JPar- 
dee  V.  Fish  (60  N.  Y.  265)  it  is  recognized  that  there  is  no 
right  of  action  upon  a  certificate  of  deposit  in  ordinary  form 
issued  by  a  bank,  until  a  demand  of  payment  has  been  made. 
(See,  also,  Howell  v.  Adama^  68  N.  Y.  314 ;  BougJvton  v.  Flinty 
74  id.  476.)  I^ith  v.  Fdton  (43  N.  Y.  419)  is  not  m  conflict 
with  these  authorities ;  for,  whatever  may  be  the  langua^  of 
the  opinion  read  in  that  case,  there  is  no  claim  or  hint  that  the 
set-off  there  allowed  was  one  arising  at  law;  and  there  was  in 
that  case  a  seeking  for  payment  of  the  debt  owing  by  the  bank, 
while  it  had  the  legal  and  equitable  title  to  the  note  of  its  de- 
posit creditors,  and  a  demand  for  a  mutual  application  of  the 
debts  before  the  general  assignment  by  the  bank  by  which  that 
note  was  transferred.  We  must  take  as  facts  in  this  case  that 
the  debt  of  the  plaintiff  against  the  Rochester  bank  was  not 
mature,  while  that  bank  held  the  note  against  him ;  nor  was 
the  note  against  him  mature  until  after  it  had  become  the  prop- 
erty of  the  Albany  bank,  by  a  transfer  for  value,  in  good  faith, 
and  in  the  usual  course  of  business.  Hence,  at  law,  there  was 
no  right  of  set-off,  either  by  the  plaintiff  of  his  deposit  against 
the  note,  or  by  the  Eochester  bank  or  the  Albany  bank  of  the 
note  against  the  deposit.  The  note  had  become  a  legal  demand 
in  the  Albany  bank  against  the  plaintiff,  subject  to  no  equities 
between  him  and  the  Rochester  bank,  if  any  there  existed. 
We  think  that  is  clear,  and  is  of  importance  in  the  considera- 
tion of  the  case. 
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Suppose  that,  on  the  day  next  after  the  Eochester  bank  had 
transferred  to  the  Albany  bank  the  note  made  by  the  plaantifE, 
the  certificate  of  deposit  had  been  presented  to  the  former  bank 
by  the  plaintiff  or  by  an  assignee  from  him,  could  that  bank 
have  claimed  to  have  set  off  against  it  that  note,  and  held  itself 
liable  on  the  certificate  for  the  balance  only?  Clearly  not; 
for  it  had  parted  with  all  its  property  in  the  note  and  another 
had  become  the  owner  thereof.  It  had  no  right  then,  the  en- 
forcement of  which  it  could  seek  against  the  plaintiff.  He  was 
not  bound  to  pay  his  note  before  it  was  payable  by  its  terms. 
Besides,  that  bank  had  transferred  to  another  all  right  in  the 
note,  and  could  have  none  again  in  it,  in  ordinary  course,  until 
the  plaintiff  had  failed  to  pay  and  it  had  become  charged  as 
indorser,  and  had  taken  up  the  note  and  again  become  the 
owner  of  it.  For  the  same  reason,  was  there  any  time,  from 
that  transfer  by  it  of  the  note  until  the  present,  that  that  bank 
could  have  made  that  claim  with  show  of  right?  It  appears  to 
us  that  there  was  not.  How,  then,  could  the  plaintiff  on  his ' 
part  set  up  a  claim  at  law  to  set  off  any  portion  of  the  certifi- 
cate against  the  note  ?  We  know  of  no  rule  of  law  that  would 
allow  him  him  to  do  so. 

Then  we  turn  from  law  to  equity.  The  plaintiff  never  had 
a  right  of  set-off  in  equity.  Equity  sometimes  allows  a  set-off 
when  law  will  not,  because  of  the  insolvency  of  one  debtor, 
and  the  willingness  of  the  other  to  anticipate  the  time  for  the 
payment  of  the  debt  owing  by  him,  if  the  whole  or  a  part  of 
that  owing  to  him  may  be  applied  as  a  setoff.  But  in  this 
case,  these  facts  did  not  exist  until  after  the  '^ebt  against  the 
plaintiff  had  passed  into  the  ownership  of  another  i>arty,  which 
had  acquired  all  legal  and  equitable  rights  in  it.  Moreover, 
even  had  thp  Bochester  bank  then  been  insolvent,  and  then 
been  the  owner  of  the  note,  the  deposit  of  the  plaintiff  was 
not  due  and  payable,  the  certificate  was  outstanding  and  nego- 
tiable, and  equity  would  not  have  compelled  an  application  of  die 
amount  of  the  note  upon  the  deposit,  until  some  act  of  the 
plaintiff  making  the  certificate  due  and  payable  in  his  hands. 
{Lmdsay  v.  Jackson^  2  Paige,  681 ;  Bradley  v.  Angdy  3  N. 
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Y.  475  ;  Chance  v.  IsaaoSy  5  Paige,  592.)  Smith  v.  FeUon  (43 
N:  T.,  supra)  is  not  hostile  to  tliis  view.  We  repeat,  that 
there,  the  defendants  were  willing  and  desirous  to  pay  the  debt 
owing  by  them,  whether  then  payable  or  not,  and  had  so  acted 
as  to  make  the  debt  owing  to  them  become  accmed,  due  and 
payable,  and  the^- debtor  to  them  was  insolvent.  This  state  of 
facts  is  well  recognized  as  warranting  the  exercise  of  equity 
power  to  decree  a  set-off.     But  here  they  did  not  exist. 

We  have  then  a  case,  in  which  with  no  right  of  set-off  then 
existing,  either  at  law  or  in  equity,  the  contract  of  a  party  has 
been  transferred  in  exact  conformity  with  its  terms,  and  has 
become  a  lawful  demand  in  the  hands  of  the  transferee.  (3 
N.  T.,  supra  /  6  Paige,  supra.) 

Let  us  now  consider  the  effect  of  the  provisions  of  the  Federal 
Bankrupt  Act.  (Laws  of  U.  S.  1867,  chap.  176,'  §§  19,  20.)  It 
was  thereby  provided,  that  in  all  cases  of  mutual  debts,  or  mutual 
credits,  the  account  should  be  stated,  one  debt  set  off  against 
the  other,  and  only  the  balance  be  allowed  or  paid.  The  Fed- 
eral Jpdiciary  has  held  that  by  these  provisions  it  was  not  in- 
tended to  enlarge  the  doctrine  of  set-off  beyond  what  the 
principles  of  legal  or  equitable  set-off  before  that  warranted ; 
that  the  debts  must  be  mutual,  must  be  in  the  same  right. 
{Saun/er  v.  JEToag,  17  Wall.  610.)  And  it  is  further  held,  in 
adjudication  upon  the  same  act,  that  mutual  debts  must  be 
debts  between  the  same  parties.  {Gray  v.  HoUoy  18  id.  629.) 
It  is  clear  then  that  the  debts  in  this  case  are  not  mutual  debts 
within  the  purview  of  the  Bankrupt  Act.  The  note  made  by 
the  plaintiff,  payable  to  the  order  of.  the  bank  at  Bochester, 
has  been  by  that  bank  before  maturity  ordered  to  be  paid  by 
the  plaintiff  to  the  Albany  bank,  and  by  the  terms  of  his  con- 
tract the  plaintiff  had  become  the  debtor  of  the  latter.  Thereby 
the  debt  from  the  plaintiff  is  to  the  latter  bank,  while  the  debt 
to  him  is  from  the  former  bank.  They  are  not  debts  between 
the  same  parties,  they  are  not  mutual.  The  same  authority  (18 
Wall.,  supra)  holds  that  there  is  not  a  mutual  credit  where 
there  is  not  a  connection  between  the  claims.  It  is  clear  then 
that  there  were  not  when  the  Bochester  bank  became  insolvent, 
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and  was  put  into  bankruptcy,  mutual  credits  existing  be- 
tween it  and  the  plaintiff.  There  was  no  connection  be- 
tween the  credit  for  the  deposit,  and  the  credit  for  the  sum 
loaned  on  the  discount  of  the  note.  It  appears  from  the 
evidence  that  the  note  was  a  renewal  of  a  note  existing  be- 
fore that,  and  that  there  were  numbers  of  such  renewals,  the 
first  note  having  been  for  the  larger  sum  of  $2,000;  $500 
were  paid  in  reduction  of  that.  That  sum  does  not  appear  to 
have  been  taken  from  the  money  of  the  plaintiff  on  deposit. 
There  is  no  finding,  no  proof,  there  can  be  no  inference,  that 
the  discount  of  the  first  note  for  the  plaintiff,  and  the  renewals 
of  it  by  the  Rochester  bank,  were  made  in  dependence  upon, 
or  in  view  of,  the  deposit  by  him  with  the  bank ;  or  that  he 
made  the  deposit  in  expectation  of  a  discount,  or  for  the  pur- 
pose of  getting  it,  or  as  a  means  or  security  for  the  payment  of 
it.  There  was  no  connection  between  the  two  acts,  and  no 
mutual  credit,  for  neither  was  entered  into  in  consequence  or 
in  reliance  upon  the  other,  and  no  agreement  was  made  that 
one  should  stand  against  the  other.  (Id.)  Apart  from  the 
Bankrupt  Act,  and  the  interpretation  of  it  by  the  Federal  Ju- 
diciary, it  seems,  that  a  mutual  credit  is  a  knowledge  on  both 
sides  of  an  existing  debt  due  to  one  party,  and  a  credit  by  the 
other  party  founded  on  and  trusting  to  that  debt,  as  a  means 
of  discharging  it  {Mo parte  Preacot^  1  Atk.  231 ;  Rose  v.  HaH^ 
8  Taunt.  499 ;  Key  v.  Flinty  id.  23) ;  though  it  is  to  be  confessed 
that  the  decisions  are  not  harmonious.  {HarJcey  v.  Smithy  3 
T.  R.  507;  French  v.  Fenn^  3  Doug.  257.)  We  doubt,  then, 
whether  the  case  can  be  brought  within  the  provisions  of  the 
Federal  Bankrupt  Act,  as  one  showing  a  mutual  debt  or  a  mu- 
tual credit.  Besides  that,  when  the  bank  at  Rochester  was 
adjudicated  a  bankrupt,  it  had  no  debt  against  the  plaintiff, 
and  in  that  sense  he  had  no  credit  with  it ;  so  that  there  was 
not  in  fact  a  mutual  debt  or  a  mutual  credit  to  be  mutually 
applied.  The  credit,  so  to  speak,  of  the  plaintiff  with  that  bank 
had  been  sold  to  the  Albany  City  Bank,  and  had  become  a 
l^al  demand  owned  by  it. 

It  remains  to  be  seen  whether  there  is  an  intervening  equity 
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that  rightfully  demands  the  exercise  of  equitable  power  for  the 
protection  of  the  plaintiff.  The  reasoning  by  which  that  end 
is  sought  is  this :  The  Eochester  bank  assumed  the  payment  of 
the  note  by  indorsing  it,  and  by  the  previous  pledge  of  securi- 
ties as  collateral  for  the  payment  of  all  such  indebtedness ;  it 
thereby  became  the  debtor  of  the  Albany  City  Bank  and  con- 
tinued the  creditor  of  the  plaintiff.  When  the  note  matured, 
the  Albany  bank  had  a  choice  of  remedies,  to  sue  the  plaint- 
iff or  make  the  money  from  the  collaterals ;  and  if  it  had 
made  use  of  the  latter,  the  Kochester  bank  or  the  assignee  in 
bankruptcy  of  it  would  have  had  a  right  to  take  up  the  note 
by  payment,  and  would  then  again  become  the  creditor  of  the 
plaintiff,  when  a  right  of  eetroS.  in  him  would  at  once  spring 
up  and  he  could  apply  enough  of  the  deposit  to  pay  the  note. 
We  will  not  deny  that  the  Albany  bank  might  have  so  acted, 
and  that  such  might  have  been  the  result.  But  is  that  the 
question  involved  here  ?  Is  not  the  question  this,  had  the  plaint- 
iff the  equitable  right  to  compel  the  Albany  bank  so  to  act  ?  It 
was  the  legal  owner  of  his  obligation,  which  had  passed  to  it 
in  exact  accordance  with  the  terms  in  which  he  had  expressed 
his  contract.  By  that  contract  he  was  the  principal  debtor,  and 
the  liability  of  the  Kochester  bank  was  collateral  or  contingent 
only.  Our  difficulty  is,  to  see  how  the  plaintiff  could  change 
this  legal  relation  of  the  three  parties  to  that  strictly  legal  con- 
tract so  as  to  make  the  Bochester  bank  the  principal  debtor, 
and  himself  the  surety  only.  If  this  can  be  once  established, 
it  is  easy  to  apply  the  doctrine  of  the  marshaling  of  securities, 
or  the  election  of  different  funds,  to  the  relief  and  benefit  of  the 
plaintiff.  We  are  aware  that  the  relation  of  a  creditor  to  differ- 
ent debtors  may  be  changed  from  those  legal  to  those  equitable 
without  his  assent.  Colgrove  v.  TaUman  (67  N.  Y.  95)  is  a  case 
of  that  kind,and  several  others  are  there  cited.  It  is  to  be  noticed 
of  them,  however,  that  the  relations  of  the  debtors  among  them- 
selves had  first  been  changed  by  their  own  agreement,  or  by  oper- 
ation of  law  from  acts  of  theirs  which  they  had  a  right  to  do ; 
from  which  acts,  when  knowledge  or  notice  enough  for  inquiry 
of  them  came  to  the  creditor,  there  resulted  also,  by  operation 
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of  law,  a  change  in  his  relations  to  his  different  debtors.  One 
debtor  or  one  piece  of  property  became  the  only  principal 
debtor,  and  another  debtor  or  another  piece  of  property  from 
a  principal  became  a  surety,  and  the  creditor,  having  knowl- 
edge or  notice  thereof,  was  bound  to  respect  the  change.  Bnt 
that  was  by  an  equity  acting  first  among  the  debtors.  Such 
equity  we  fail  to  find  here.  When  the  bank  at  Rochester 
transferred  to  the  bank  at  Albany  the  note  of  the  plaintiff,  no 
equity  existed  empowering  him  to  set  off  his  deposit  against 
that  note.  The  Rochester  bank  did  just  what  he  gave  it  legal 
and  equitable  right  to  do.  It  transferred  his  note,  and  took 
the  avsuls  of  the  transaction,  and  became  a  debtor  collateral  or 
contingent  to  him.  Those  avails  entered  into  its  property.  The 
securities  that  it  had  before  that  pledged  under  the  general 
agreement  were  its  property.  All  were  its  assets,  held  by  it 
for  the  security  of  all  of  its  creditors — other  creditors  as  well  as 
the  plaintiff.  He  having  no  right  of  set-off  or  stoppage  or 
application  when  his  note  was  transferred,  we  fail  to  see  how  a 
paramount  right  thereto  now  arises  to  him  from  the  fact  that  the 
Rochester  bank  had  put  with  the  Albany  bank  certain  securities 
as  collateral  for  a  general  indebtedness,  or  general  contingent 
liability.  They  were  put  there  before  this  note  was  made,  as 
a  general  and  continuing  security  for  any  indebtedness  of  the 
bajik  at  Rochester  arising,  from  the  failure  of  promisors  to 
pay,  and  with  the  expectation  that  payment  should  first  be 
sought  from  those  promisors.  In  this  respect  the  fact  found 
by  the  second  Special  Term  differs  from  the  fact  averred  in 
the  complaint  upon  which  the  first  Special  Term  acted  on  de- 
murrer. Nor  were  they  placed  at  aU  with  a  view  to  the 
benefit  of  the  plaintiff,  or  to  aid  or  relieve  him.  Until  insol- 
vency at  least,  the  bank  at  Rochester  was  a  collateral 
obligor  for  the  plaintiff,  and  could  have  insisted  that  the  City 
Bank  should  pursue  the  plaintiff  on  his  note,  before  resorting 
to  it  or  to  the  collaterals ;  for  the  certificate  of  deposit  was  still 
outstanding  and  negotiable,  and  might  go  into  hands  in  which 
the  whole  amount  of  it^  could  be  enforced  against  the  Roches- 
ter bank.    And  when  there  came  insolvency  and  bankruptcy 
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upon  the  bank  at  Bochester,  as  there  were  not  then  in  fact  and 
in  law  mutual  debts  oi:  credits  between  it  and  the  plaintiff, 
why  did  not  the  legal  rights  of  other  creditors  and  their 
equities,  as  great  as  those  of  the  plaintiff,  intervene  or  take 
equal  rank  ?  "Was  not  the  City  Bank  bound  to  regard  them 
as  much  as  it  was  any  set  up  by  the  plaintiff  ?  Did  not  those 
creditors  stand  equal  in  law  and  in  equity  with  the  plaintiff  ? 
They  and  he  were  represented  by  the  defendant  McLean,  the 
assignee  in  bankruptcy,  and  with  McLean  the  City  Bank  dealt 
of  right.  As  we  read  the  facts,  there  is  no  door  in  them  for 
a  right  of  set-off  in  the  plaintiff  to  come  iiL  We  do  not  per- 
ceive that  the  plaintiff  has  established  that  the  relations  of  the 
parties,  created  by  the  making  and  indorsement  over  of  the 
note,  have  been  changed. 

We  are  led  to  the  conclusion  that  the  judgment  should  be 
reversed. 

AU  concur,  except  Bajpallo,  J.,  absent  at  argument,  and 
Dakfobth,  J.,  taking  no  part. 

Judgment  reversed. 


John  Olmsted,  Bespondent,  v.  Mabt  L.  Keyes  et  al..  Admin-    U£, 


86    M» 

istrators,  etc..  Respondents.  us  844 

1  85    593 

Helek  M.  YosBUBaH,  Administratrix,  etc.,  et  al..  Appellants,     rsrw 

138    88il 


It  umM  that  where  a  person  takee  oat  a  policy  of  insurance  upon  his  own         .  ^^     ^g 

life,  and  the  amount  is  made  payahle  to  another  having  no  interest  in  the         

life,  or  where  the  insured  assigns  his  policy  to  one  having  no  such  inter- 
est, the  beneficiary  or  the  assignee  may  hold  and  enforce  the  policy,  if  it 
was  valid  in  its  inception,  and  was  procured  or  the  assignment  made  in 
good  faith. 

In  1846,  L.  procured  a  policy  of  insurance  on  his  life,  payable  to  plaintiff, 
as  trustee  for  H.,  the  wife  of  L.  H.  died  intestate  in  1857.  In  1861,  L. 
married  M.,  and  in  1864  plaintiff,  upon  the  request  of  L.,  for  value  re- 
ceived, assigned  the  policy  to  M.  L.  died  intestate  in  1878,  leaving  M., 
his  widow,  and  one  child  by  her,  and  several  children  by  his  first  wife, 
surviving  him.  He  paid  the  premiums  upon  the  policy  up  to  his  death. 
In  an  action  to  determine  conflicting  claims  to  the  moneys  paid  upon  the 
Siokels — Vol.  XL.       76 
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policy,  the  court  found  that  it  was  the  intention  of  L.,  when  he  procured 
the  policy  and  paid  the  premiums,  tint  its  avails  should  go  to  his  widow, 
if  he  left  one,  not  to  his  children.  UM  (Millbr  and  Danforth,  J  J., 
dissenting),  that  during  the  life  of  H.  the  policy  was  her  property,  and 
upon  her  death  the  title  vested  in  LI,  her  husband,  as  survivor,  J.  then 
becoming,  by  operation  of  law,  his  trustee,  and  the  policy  continuing 
valid  in  his  hands;  that  the  assignment  Tested  the  title  in  M.,  and  that 
she  alone  was  entitled  to  the  moneys  paid  thereon. 

Also  hdd,  that  the  common-law  right  of  survivorship,  in  the  husband,  in 
such  case,  was  not  affected  by  the  statute  in  respect  to  insurance  upon 
the  lives  of  husbands  for  the  benefit  of  their  wives.  (Chap.  80,  Laws  of 
1840,  as  amended  by  chap.  77,  Laws  of  1862,  and  by  chap.  821,  Laws  of 
1878.) 

SadU  V.  SlMnman  (26  N.  Y.  9),  and  Barry  v.  R  L.  A.  Society  (69  id.  587), 
distinguished. 

It  aeems  that,  had  the  assignment  been  executed  without  consideration,  it 
would  have  been  valid  and  effectuaL 

(Aigued  Harch  8, 1881;  decided  October  4, 1881.) 

• 

Appkal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  January  30,  1880,  which  affirmed  a  judgment 
entered  upon  the  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  by  plaintifE,  as  trustee,  to  determine 
conflicting  claims  to  a  fund  in  his  hands. 

The.  material  facts  are  stated  in  the  opinion. 

Wm.  O.  Ruger  for  appellants.  Although  the  premiums 
due  upon  the  policy  in  suit  were  paid  by  Lester  V.  Keyes,  he 
gained  no  interest  in  such  policy,  and  no  power  of  disposition 
over  it,  by  reason  of  such  payment.  (Barry  v.  Eq.  Z.  Ins.  Go.^ 
69  N.  Y.  593 ;  WiUon  v.  Lawrenoe^  18  Hun,  238 ;  affirmed,  76 
N.  Y.  586  ;  Brumm&r  v.  Cohen,  57  How.  386 ;  affirmed,  58  id. 
239 ;  Faioler  v.  BuUerly,  78  N.  Y.  68 ;  Laws  of  1840,  chap.  80 ; 
Baher  v.  dnion  MuL  L.  Ins.  Co,,  43  N.  Y.  286 ;  Bwridge 
V.  Raw^  1  Younge  &  OoUyer's  Oh.  183 ;  Lochoood  v.  Bishop 
61  How.  Pr.  221.)  Lester  V.  Keyes  acquired  no  title  to  this 
policy  by  reason  of  his  survivorship.  {Barnes  v.  JJndervyoody 
47  "N".  Y.  364;  Clancey  on  Husband  and  Wife,  4 ;  GtUheridge 
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V.  SUUtoea,  1  Milne  &  Keene,  486 ;  Fleet  v,  Perrm^  Law 
Kep.,  4  Q.  B.  600 ;  Bv/meU  v.  Kencuton,  2  Freeman,  239 ; 
S.  C,  Prec.  Oh.  119;  SohuyUrv.  Hoyle^  5  Johns.  Oh.  196; 
Hunter  v.  RaUett,  1  Edw.  Oh.  880 ;  JeTtkins  v.  Fryer j  4  Paige, 
46;  Swan  v.  SnoWj  11  Allen,  224;  2  Bishop  on  Married 
Women,  §  46;  2  R.  S.  75,  §  30;  MoCroskery.  Oclding,  1 
Bradf.  64;  2  Kent's  Com.  135,  136;  Bright  on  Husband  and 
Wife,  36 ;  Brawn  v.  Bokee^  9  Rep.  683,  684,  686 ;  Duherly 
V.  Day^  16  Beav.  44 ;  8.  (7.,  5  Honse  of  Lords  Oases,  388 ; 
Belcher  v.  Hudson^  Oro.  Jae.  223 ;  Oage  v.  Actariy  1  Salk. 
326 ;  BaJhiac  v.  BcUhiac^  16  Ves.  116 ;  Purdew  v.  Jackson^ 
1  Rnssell,  26 ;  Side  v.  Sanders^  24  Miss.  24.)  A  policy  of 
life  insurance  regulated  by  the  provisions  of  chapter  80  of 
Laws  of  1840,  and  the  laws  amendatory  thereof,  is  not  assign- 
able, but  constitutes  a  species  of  property  created  by  law  to 
provide  for  a  state  of  widowhood  and  orphanage.  {JSadie  v. 
SUmmonj  26  N.  T.  17 ;  Barry  v.  Fq.  L.  Asa.  Co.y  69  id. 
692;  Barry  v.  BrunSy  71  id.  261.)  A  mere  relinquishment 
of  a  trust  or  of  trust  property,  which  does  not  purport  to  con- 
vey the  property  to  some  person  authorized  to  receive  it,  does 
not  discharge  a  trustee.  (Perry  on  Trusts,  §§  274,  920 ;  Biok 
v.  Pitohfard,  1  Dev.  &  Batt.  Eq.  480;  Biefendorf  v. 
Shaker,  10  K  Y.  246;  Gilchrist  v.  Stevenson,  9  Barb.  9; 
Brennan  v.  Wilson,  71  N.  Y.  602,  506 ;  Wetster  v.  Vande- 
yenter,  6  Gray,  428 ;  Cruger  v.  HalUday,  11  Paige,  314 ; 
Pearoe  v.  Pea^ce,  22  Beav.  248 ;  Sugden  v.  OrusUmd,  3 
Smale  &  Giff.  182 ;  Chalmers  v.  Bradley,  1  Jac.  &  W.  68.)  Upon 
the  death  of  !P!uldah  Eeyes,  her  children  became  entitled  to 
this  policy  by  force  of  the  statutes  regulating  it.  {Eadie 
V.  Slimmon^  26  N.  Y.  9 ;  Barry  v.  Eq.  L.  Ins.  Co.,  69  id. 
862 ;  ScheUvng  v.  AociderUal  Death  Ins.  Co.,  27  Law  Jour., 
Exch.,  16,  19 ;  Sedgwick  on  Statutory  Const.  [2d  ed.]  214 ; 
Coutant  V.  People,  11  Wend.  613 ;  McAfee  v.  Sot^hem  B.  B. 
Co.,  36  Miss.  669 ;  Swan  v.  Snow,  11  Allen,  224 ;  Livingston 
V.  Bishc^,  61  How.  Pr.  221,  226.)  The  term  "  assured '• 
means  the  person  for  whose  benefit  the  insurance  is  obtained. 
{Smith  V.  ^tna  L.  Ins.  Co.,  5  Lans.  645  ;  CampheU  v.  ^.  E. 
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Idfe  Ins.  Oo.y  98  Mass.  381 ;  Hogls  v.  Chmrdian  L.'Ins.  Co.^ 
6  Eobt.  567.)  The  plaintifE,  receiving  the  money  as  tniBtee  of 
and  for  Huldah  Keyes,  cannot  question  her  title  thereto,  and  is 
bound  to  pay  it  to  her  legal  representative  or  the  sacceeding 
beneficiaries  of  the  tmst.    {SmWi  v.  Bcldetij  83  Beav.  262.) 

Cha/rles  M.  Baker  for  plaintifE,  respondent.  This  action  was 
properly  brought.  {Dorr  v.  Fox^  61  N.  Y.  268 ;  Aymer  v. 
GauU,  2  Paige,  284;  Richards  v.  SaU&rs,  6  Johns.  Ch.  445.) 
It  was  not  necessary  that  the  plaintifi  should  wait  until  one  of 
the  claimants  proceeded  against  him  before  bringing  the  action. 
{Richards  v.  SaUerSj  6  Johns.  Ch.  445 ;  Redfidd  v.  Suj^rSj 
etc.,  Clarke's  Ch.  43;  Morgam,  v.  Marsachy  2  Meriv.  107.) 
Plaintiff  should  have  the  right  to  ask  the  directions  of  the 
court  how  to  pay  the  money,  and  should  not  be  compelled  to 
pay  out  his  own  money  to  obtain  a  decision  as  to  the  ownership 
of  a  fund  in  which  he  is  not  interested.  {Thomson  v.  Ehbetts^ 
Clarke's  Ch.  272.)  The  appellants  should  not  now  be  allowed  to 
daim  that  the  action  was  improperly  brought,  neither  of  them 
having  demurred  to  the  complaint,  and  neither  of  them  having 
questioned  plaintifiPs  right  to  bring  the  action,  either  by  answer 
or  upon  trial ;  but,  having  litigated  their  claims  upon  the  fund 
up  to  the  time  of  appealing  without  raising  that  objection,  they 
should  be  deemed  to  have  thereby  waived  it.  {Aldridge  v, 
Mesner  cfe  Whitechurchy  6  Ves.  418.) 

Richard  O.  Steel  for  respondent  Mary  L.  Keyes.  When 
Huldah  Keyes  died  her  children  acquired  no  rights  in  the  policy 
in  suit.  (Laws  of  1840,  chap.  80,  §  2 ;  Laws  of  1858,  chap. 
187;  Laws  of  1862,  chap.  70;  Laws  of  1866,  chap.  656; 
Laws  of  1870,  chap.  277;  Laws  of  1873,  chap.  821.)  Upon 
her  death  her  husband  succeeded  to  her  rights.  {Ransom 
V.  Nicholsy  22  K  Y.  110,  112;  Whitdker  v.  WhitaJcer^ 
6  Johns.  119,  120 ;  Bishop  on  Law  of  Married  Women,  §  177 ; 
Moehring  v.  Mitchdly  1  Barb.  Ch.  264 ;  affirmed,  Ct.  of  App., 
4  How.  292 ;  Camm.  v.  Unity  Ass.  Co.,  117  Mass.  339.)  The 
assignment  of  Olmsted,  trustee,  to  defendant  Mary  L.  Keyes, 
made  by  direction  and  procurement  of  Lester  V.  Keyes,  after 
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the  death  of  Huldah,  was  effectual  and  vested  the  policy  in  Mary 
L.  Keyes.    (Chcywne  v.  BayUa^  31  Beav.  361.) 

Earl,  J.  On  the  9th  day  of  Jnly,  1846,  the  Mutual  life  In- 
surance Company*  of  New  York  issued  a  policy  of  insurance 
upon  the  life  of  Lester  V.  Keyes  to  the  plaintijBE,  John  Olm- 
sted, as  trustee  for  Huldah  Keyes,  the  wife  of  Lester,  whereby, 
in  consideration  of  annual  premiums  to  be  paid  by  such  trustee, 
it  agreed  to  pay  to  him,  upon  the  death  of  Lester,  the  sum  of 
S1,000.  From  the  date  of  the  policy  to  his  death  Lester  paid 
the  annual  premiums.  Lester  and  Huldah  had  several  children 
who  are  defendants  in  this  action.  She  died  intestate  in  No- 
vember, 1857,  and  thereafter,  in  August,  1861,  Lester  inter- 
married with  the  defendant  Mary  L,  Keyes,  and  in  August, 
1864,  the  plaintiff,  upon  the  request  »nd  direction  of  Lester,  for 
value  received,  assigned  to  Mary  L.  all  his  right,  title  and  in- 
terest as  trustee  of  and  for  Huldah  Keyes  in  the  life  policy 
with  all  the  advantages  to  be  derived  therefrom,  and  due  notice 
of  the  assignment  was  given  to  the  insurance  company.  In 
January,  1878,  Lester  died  intestate,  leaving  surviving  him 
Mary  L.  his  widow,  and  one  child  by  her,  and  all  the  children 
of  his  first  wife,  with  one  exception.  In  the  same  month  the 
defendants  Burdick  and  Mary  L.  Keyes,  the  widow,  were  ap- 
pointed administrators  of  Lester.  In  due  time  the  necessary 
proofs  of  the  death  of  Lester  were  made  to  the  insurance  com- 
pany and  it  thereupon  paid  to  the  plaintiff  the  amount  due  upon 
the  insurance  policy,  to  wit,  the  sum  of  $1,811,  which  sum  was 
in  the  hands  of  the  plaintiff  at  the  commencement  of  this  action. 
Since  the  commencement  of  this  action,  Helen  M.  Vosburg, 
one  of  the  children  of  Huldah,  has  been  duly  appointed  the  ad- 
ministratrix of  her  estate  and  as  such  administratrix  she  was 
made  a  party  defendant  in  this  action. 

This  action  was  commenced  to  determine  the  conflicting 
claims  of  the  various  defendants  to  the  money  paid  to  the 
plaintiff*  upon  the  policy.  The  foregoing  facts  were  found  at 
the  Special  Term  and  it  was  there  also  found  that  it  was  the 
intention  of  Lester,  when  he  procured  the  policy  and  paid  the 
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premiiLins  thereon,  that  the  avails  of  the  policy  should  go  to 
his  widow,  if  he  left  one,  and  not  to  his  children ;  and  the 
court  at  Special  Term  foand  as  conclusions  of  law  that  during, 
the  life  of  Huldah  Eeyes  the  policy  was  her  property,  and  at 
her  death  vested  in  her  husband  as  survivor,  and  that  John 
Olmsted  then  became,  by  operation  of  law,  his  trustee ;  that 
the  assignment  of  the  policy  by  Olmsted,  as  trustee,  by  the 
direction  of  Lester,  vested  complete  title  thereto  in  Mary  L. 
and  that  she  was  the  sole  owner  of  the  policy  at  the  time  the 
money  was  paid  to  the  plaintiff  and  is  solely  entitled  to  such 
money.  The  judgment  entered  upon  the  Special  Term  decis- 
ion was  affirmed  at  General  Term,  and  the  appeal  to  this 
court  brings  before  us  for  determination  the  question,  who  is 
entitled  to  the  money  received  by  the  plaintiff  upon  the 
policy  ? 

This  policy  was  taken  out  by  Lester,  for  the  benefit  of  his 
wife.  It  was  an  insurance  upon  his  own  life  for  her  bene- 
fit. While  one  cannot  insure  a  life  in  which  he  has  no  intei^ 
est,  every  person  can  insure  his  own  life  for  any  sum  upon 
which  he  can  agree  with  an  insurance  company.  A  life  in- 
surance is  not  like  fire  insurance,  a  contract  of  indemnity,  but' 
a  mere  contract  to  pay  a  certain  sum  of  money  on  the  death 
of  a  person  in  consideration  of  the  due  payment  of  a  certain 
annuity  for  his  life.  {Dolby  v.  The  India  aaid  London  Life 
Aaawrcmce  Co^  28  Eng.  Law  &  Eq.  312 ;  RawU  v,  Ameri- 
can  Life  Ine.  Co.,  36  Barb.  857;  S.  (?.,  2T  K  Y.  282;  Ins. 
Co.  V.  Bailey,  13  WalL  616.)  Like  every  other  contract  to 
pay  money  such  a  policy  is  a  chose  in  action  with  all  the  or- 
dinary incidents  of  every  other  chose  in  action.  It  is  abun- 
dantly settled  in  this  State,  that  one  who  takes  an  insurance 
upon  his  own  life  may  make  the  policy  payable  to  any  person 
whom  he  may  name  in  the  policy,  and  that  such  person  need 
have  no  interest  in  the  life  insured,  and  that  if  the  policy  be 
valid  in  its  inception,  the  party  taking  it  may  assign  it  to  any 
person  as  he  could  assign  any  other  chose  in  action,  and  that  the 
policy  will  continue  valid  in  the  hands  of  the  assignee,  although 
he  has  no  interest  whatever  in  the  life  insured.    So  a  creditor 
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may  take  out  a  policy  on  the  life  of  his  debtor,  and  the  policy 
will  continue  valid  although  the  creditor  has  been  paid  and  has 
thus  ceased  to  have  an  interest  in  the  life  of  the  insured.  In  Ash- 
ley V.  Ashley  (3  Simons,  149),  A.  insured  his  life  and  afterward 
assigned  the  policy  to  B.  for  a  nominal  consideration;  B.'s 
executors  then  sold  and  assigned  the  policy  to  D.  for  a  nominal 
consideration,  and  then  D.'s  executors  sold  it  to  E. ;  and  it  was 
held  that  they  could  make  a  good  title  to  the  policy,  and  that 
E.  was  bound  to  complete  his  purchase.  This  case  was  cited 
and  approved  in  3  Kent's  Com.  370,  note,  and  has  since  been 
cited  with  approval  in  several  reported  cases  in  this  State.  In 
St.  John  v^  27ie  American  MutnAol  Life  Ins.  Co.  (2  Duer,  419), 
DuEB,  J.,  a  judge  very  learned  in  the  law  of  insurance,  writ- 
ing the  opinion,  held  that  an  assignment  of  an  insurance  policy 
to  one  having  no  interest  in  the  life  insured  was  valid,  and  he 
said :  "  The  objection  to  the  recovery  in  this  case  assumes,  and 
such  was  the  argument,  that  there  can  be  no  absolute  sale  of  a 
subsisting  policy,  and  that  its  assignment  is  only  valid  when 
made  as  a  collateral  security  for  an  antecedent  debt ;  but,  as  we 
understand  the  law,  a  written  promise  to  pay  a  sum  of  money 
is  just  as  properly  a  subject  of  transfer,  for  value,  where  it 
depends  upon  a  condition,  as  where  it  is  absolute ;  and  we  can, 
therefore,  make  no  distinction  between  the  rights  of  a  bona  fide 
assignee  of  a  policy  and  those  of  an  assignee  of  a  mortgage." 
He  then  cited  the  case  of  Ashley  v.  Ashley^  and  further  said : 
"  This  cdse,  therefore,  proves  not  only  that  the  absolute  sale  of 
a  life  policy  does  not  afiect  the  validity  of  the  contract,  but 
that  the  assignee  for  value,  in  the  event  of  the  death  of  the 
assured,  is  entitled  to  the  same  remedies  as  is  his  personal  rep- 
resentative when  the  title  to  the  policy  is  unchanged." 
This  case  was  affirmed  in  this  court  (13  N.  Y.  31),  and 
the  doctrine  was  there  again  announced  that  a  valid  policy 
of  insurance  effected  by  a  person  upon  his  own  life  is  as- 
signable, like  an  ordinary  chose  in  action.  Osippen,  J., 
writing  the  opinion  of  tiie  court,  said:  "I  am  not  aware 
of  any  principle  of  law  that  distinguishes  contracts  of  in- 
surance upon   lives  from  other  ordinary  contracts,   or  that 
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takes  them  out  of  the  operation  of  the  same  legal  roles  which 
are  applied  to  and  govern  such  contracts.  Policies  of  insurance 
are  choses  in  action,  and  are  governed  by  the  same  principles 
applicable  to  other  agreements  involving  pecuniary  obligations." 
And  he  further  said :  "  I  do  not  agree  with  the  counsel  of  the 
defendant,  that  the  assignee  must  have  an  insurable  interest  in 
the  life  of  the  assured  in  order  to  entitle  him  to  recover  the 
amount  of  the  insurance.  If  the  policies  were  valid  in  their 
inception,  the  assignment  of  them  to  the  plaintiff  did  not 
change  the  liability  of  the  company."  In  VdUon  v.  Tha 
National  Fvmd  Life  Aasura/nce  Compamy  (20.  N.  T.  32),  it 
was  held  that  one  who  has  obtained  a  valid  insurarfbe  upon  his 
own  life  may  dispose  of  it  as  he  sees  fit,  and  that  it  is  imma- 
terial that  tiie  assignee  has  no  interest  in  the  life.  In  RawU 
V.  American  Life  Insuram.ce  Campamy  {8upra)y  it  was  held 
that  it  is  not  necessary  that  a  party  holding  a  policy  on  the  life 
of  another  should  have  an  insurable  interest  in  such  life  at  the 
time  of  the  death  to  make  the  policy  valid,  if  it  was  valid  in 
its  inception.  (See,  also,  Clark  v.  AUen^  11  R.  I.  439 ;  Law 
of  Assignments  of  Life  Policies,  by  Hine  &  Nichols,  73,  75, 
81 ;  BKss  on  Life  Ins.  [2d  ed.],  §§  23,  26,  30.) 

The  rule,  as  gathered  from  these  authorities,  is  that  where 
one  takes  out  a  policy  upon  his  own  life  as  an  honest  and  bona 
fide  transaction,  and  the  amount  insured  is  made  payable  to  a 
person  having  no  interest  in  the  life,  or  where  such  a  policy  is 
assigned  to  one  having  no  interest  in  the  life,  the  benefi- 
ciary in  the  one  case  and  the  assignee  in  the  other  may  hold 
and  enforce  the  policy  if  it  was  valid  in  its  inception,  and  the 
policy  was  not  procured  or  the  assignment  made  as  a  con- 
trivance to  circumvent  the  law  against  betting,  gaming  and 
wagering  policies.  It  follows,  therefore,  that  one  may,  with 
the  consent  of  the  insurer,  deal  with  a  valid  life  policy  as  he 
could  with  any  other  chose  in  action,  selling  it,  assigning  it, 
disposing  of  it,  and  bequeathing  it  by  will,  and  it  has  been  well 
said  that  if  he  could  not  do  this  life  policies  would  be  deprived 
of  a  large  share  of  their  utility  and  value. 

Therefore,  but  for  the  statutes  which  will  hereafter  be  noticed,. 
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it  cannot  be  doubted  that  dnring  the  life-time  of  Htddah,  the 
sole  beneficiary  named  in  the  policy,  she  could  have  made  a 
valid  aflsignment  of  her  interest  therein  to  any  person,  and  she 
[^  have  disposed  of  her  interest  by  will  It  is  true  that  her 
interest  ceased  at  her  death,  but,  as  shown  above,  the  jwlicy, 
being  valid  in  its  inception,  continued  valid  in  the  hands  of  the 
person  or  persons  who  legally  took  her  estate.  It  was  a  con- 
tract to  run  until  Lester's  death.  There  was  no  provision  in 
the  policy  that  it  should  become  void  upon  Huldah's  death 
before  her  husband,  and  such  a  result  could  not  have  been 
contemplated  by  the  parties  when  they  entered  into  the  con- 
tract The  policy  became  more  valuable  as  the  years  rolled 
by,  and  at  the  time  of  Huldah's 'death  had  considerable  pecu- 
niary value,  and!  know  of  no  principle  of  law  applicable  to 
the  business  of  insurance  which  requires  us  to  hold  that  her 
death  destroyed  such  value.  Death  no  more  destroyed  such 
value  than  an  absolute  divorce  would,  and  yet  it  cannot  be 
doubted  that  a  policy  held  by  a  wife  upon  the  life  of  her 
husband  continues  valid  although  her  interest  in  his  life  has 
ceased  in  consequence  of  a  divorce.  (Bliss  on  Life  Ins.,  §  80.) 
When  she  died  intestate,  therefore,  this  policy  remaining  a 
valid  pecuniary  obligation,  her  interest  therein  went  f^here  her 
other  chcses  in  action,  if  she  had  any,  went. 

The  general  rule  of  the  common  law  is  that  the  husband  may, 
during  the  joint  lives,  reduce  his  wife's  choses  in  action  to  pos- 
session, and  thus  appropriate  them  to  his  own  use,  or  he  may" 
release  them  or  assign  them  so  as  to  bar  the  wife's  right  of  sur- 
vivorship. (Eeeves'  Pom.  Rel.  [B.  <fe  B.'s  ed.]  55,  etc. ;  Clan- 
cy's Hus.  and  Wife,  109,  etc. ;  Schuyler  v.  Hoyle^  5  Johns.  Ch. 
196 ;  We^terodt  v.  Oregg,  12  N.  T.  202.)  But  during  the 
joint  lives  the  husband  cannot  assign  or  release,  so  as  to  bar 
the  wife,  surviving,  her  choses  in  action,  payable  after  his  death, 
or  upon  contingencies  or  at  times  which  do  not  come  or  happen 
until  after  his  death.  In  such  cases,  however,  his  assignment  is 
good  as  against  the  whole  world  but  his  wife  surviving.  In 
WhUe  V.  St.  Ba/rhe  (1  Ves.  &  B.  406)  the  master  of  the  rolls  said 
that  a  husband  can  dispose  of  his  wife's  property  in  expectancy 
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against  every  one  but  the  wife  surviving.  All  the  choees  of 
the  wife  not  redaoed  to  possession  during  the  joint  lives^  by  the 
common  law,  passed  to  the  husband  upon  h^  death  —  all  with- 
out kny  exception  —  and  there  is  no  authority  to  the  contrary ; 
and  this  is  true  whether  such  choses  are  then  payable  or  are 
mere  reversionary  or  oontiagent  interests  payable  at  a  future 
day,  or  mere  possibilities.  He  may  then  release  them  or  take 
payment  of  them  without  administration,  if  he  can  get  payment. 
\limi9om  V.  NichoUj  22  N.  T.  110.)  If  administration  is 
needed  to  reduce  the  choses  to  possession,  he  is  entitled  to  it, 
and  if  there  are  no  debts  the  administration  is  solely  for  his  bene- 
fit. If,  after  his  wife's  death,  the  husband  does  not  release^  as- 
sign or  reduce  to  possession  her  choses  in  action  during  his  life- 
time, then  after  his  death  his  personal  representatives  are  en- 
titled to  administration  upon  them  for  the  benefit  of  his  estate 
as  part  of  his  assets.  (Bishop  on  Marr.  Women,  §  177 ;  Wea- 
tervelt  v.  Oregg^  sicpra.) 

Now  to  apply  these  principles  to  this  case.  The  wife's  in- 
terest in  this  policy  was  a  chose  in  action.  At  her  death  it 
passed  to  her  husband.  He  then  caused  it  to  be  assigned  to  his 
second  wife,  the  defendant  Mary  L.,  and  thus,  within  the  mean- 
ing of  the  law,  he  reduced  it  to  possession.  The  assignment 
was  valid  as  against  him  and  was  therefore  valid  as  against  the 
whole  world.  The  written  assignment  is  expressed  to  have 
been  for  value  received,  and  in  the  absence  of  proof  to  the  con- 
trary must  be  assumed  to  have  been,  but  whether  it  was  for  a 
valuable  consideration  or  not  it  was  good  as  against  him,  and 
that  is  sufiicient,  as  the  rights  of  a  surviving  wife  are  not  in 
question.  If  the  chose  in  action  had  been  a  note  payable  at  his 
death  his  assignment  thereof  would  have  been  valid,  and  for  pre- 
cisely the  same  reason  his  assignment  of  this  policy  was  valid. 

There  is  no  case  which  holds  that  a  life  policy  for  the 
benefit  of  the  wife,  her  husband  surviving,  passes,  by  the 
rules  of  the  common  law  to  her  personal  representatives  for 
the  benefit  of  her  estate,  to  the  exclusion  of  her  husband.  On 
the  contrary,  it  was  said  by  the  chancellor,  in  IfaeAring  v. 
Mitchell  (1  Barb.  Ch.  264 ;  affirmed  in  the  Court  of  Appeals^ 
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4  How.  Pr.  292)  that  a  policy  upon  the  life  of  the 
hnsband  for  the  benefit  of  the  wife,  in  a  case  where  the 
wife  died  first,  and  then  the  husband,  passed,  like  other 
choses  of  the  wife,  to  the  personal  representatiyes  of  the 
hnsband.  In  that  case,  the  general  mle  as  to  the  sorviyorship 
to  the  husband  of  the  choses  of  the  wife  was  applied  to  a  pol- 
icy of  insurance  taken  by  her  upon  his  life.  Even  if  it  were 
true  that,  upon  the  death  .of  Huldah,  this  x>olicy  could  remain 
valid  only  in  the  hands  of  some  person  having  an  interest  in 
the  life  insured,  here  it  passed  to  her  husband  and  then  to  his 
second  wife,  and  both  had  an  interest  in  the  life  insured.  There 
is  no  question  here  of  administration  upon  the  estate  of  Hul- 
dah. As  stated  above,  such  admimstration  would  have  been, 
if  necessary,  there  being  no  debts  owing  by  her,  solely  for  the 
benefit  of  her  husband ;  and  as  the  money  has  been  paid  upon 
the  policy,  the  sole  question  is  as  to  the  person  or  persons  enti- 
tled thereto. 

The  statutes  of  this  State,  in  respect  to  insurances  upon  lives 
of  husbands  for  the  benefit  of  wives,  must  now  be  considered. 
The  first  is  chapter  80  of  the  Laws  of  1840,  section  1  of  which 
made  it  lawful  for  a  married  woman  to  cause  the  life  of  her 
husband  to  be  insured,  and  provided  that,  in  case  she  survived 
her  husband,  the  amount  of  the  insurance  should  be  payable  to 
her,  to  and  for  her  own  use,  free  from  the  claims  of  the 
representatives  of  her  husband  or  of  any  of  his  creditors ;  but 
that  such  exemption  should  not  apply  where  the  amount  of 
premiums  annually  paid  should  exceed  $300.  Section  2  pro- 
vided that,  in  case  of  the  death  of  the  wife  before  the  de- 
cease of  her  husband,  the  amoimt  of  the  insurance  might  be 
made  payable  after  her  death  to  her  children  for  their  use,  &nd 
to  their  guardian,  if  under  age.  It  may  be  assumed  that  this 
policy  was  taken  out  under  that  act,  and  yet  it  will  not  aid 
these  appellants. 

Section  1  secures  the  amount  of  insurance  to  the  wife  only, 
in  case  she  survives  her  husband.  Here  she  did  not  survive 
her  husband.  There  is  nothing,  therefore,  in  that  section  to  take 
away  his  common-law  right  in  the  amount  insured  as  survivor* 
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Section  2  confers  no  right  upon  the  children  of  Hnldah,  be- 
cause the  amount  of  the  insurance  was  not,  by  the  terms  of  the 
policy,  made  payable  to  them  after  her  death.  The  statute 
does  not  make  it  payable  to  them  after  her  death,  but  simply 
provides  that  it  may  be  made  payable  to  them.  The  subse- 
quent amendments  of  this  chapter  make  it  more  certain  that 
this  is  the  proper  construction  of  section  2.  The  first  amend- 
ment of  the  act  of  1840  was  by  chapter  187  of  the  Laws  of 
1858,  but  that  amendment  did  not  touch  section  2,  and,  there- 
fore, has  no  bearing  upon  the  questions  now  under  considera- 
tion. Section  2  was  amended  in  1862  by  chapter  77,  and 
was  made  to  read  as  follows :  ^^  The  amount  of  the  insurance 
may  be  made  payable  in  case  of  the  death  of  the  wife  before 
the  decease  of  her  husband  to  his  or  to  her  children  for  their 
use  as  shall  be  provided  in  the  policy  of  insurance,  or  to  their 
guardian  if  under  age."  Under  the  section  as  thus  amended, 
it  is  clear  that  the  amount  of  the  insurance  cannot  be  claimed 
by  the  children  of  either  the  wife  or  the  husband  unless  it  is 
provided  in  the  policy  that  it  shall  be  payable  to  them.  In 
1866,  by  chapter  656,  section  2  was  again  amended  so  as  to 
read  as  follows : 

**  The  amount  of  insurance  may  be  made  payable,  in  case  of 
the  death  of  the  wife  before  the  period  at  which  it  became 
due,  to  her  husband  or  to  his,  her  or  their  children  for  their 
use  as  shall  be  provided  in  the  policy  of  insurance,  and  to  their 
guardian,  if  under  age."  Here  again  it  is  provided  that  the 
policy  must  determine  to  whom  of  the  persons  named  pay- 
ment shall  be  made.  In  1873,  by  chapter  821,  section  2  was 
again  amended,  and  the  section,  as  amended,  provided  that  a 
married  woman  holding  a  policy  for  her  benefit  or  for  the  ben- 
efit of  herself  and  her  children  might  surrender  such  policy  to 
the  company  issuing  the  same  in  the  same  manner  as  any  other 
policy ;  and  also  provided  that  in  case  she  had  no  issue  she 
might  dispose  of  such  policy  by  will  or  by  deed,  which  disposi- 
tion should  invest  such  person  or  persons,  to  whom  the  policy 
had  so  been  bequeathed  or  granted  and  conveyed,  with  the 
same  rights  in  respect  thereto  as  such  married  woman  would 
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have  Lad  in  case  she  Burvived  the  person  on  whose  life  such 
policy  was  issued,  and  such  legatee  or  grantee  should  have  the 
same  right  to  dispose  of  such  policy  as  therein  conferred  on 
such  married  woman. 

I  can  see  nothing  in  all  this  legislation  which  gives  counte- 
nance to  the  idea  that,  by  virtue  of  section  2,  as  enacted  in 
1840,  the  children  of  Huldah  obtained  any  right  in  this  policy, 
the  insurance  not  having  been  made  payable  to  them  in  any 
event.  If  it  had  been  the  intention  of  the  law-makers  that 
the  amoimt  should  be  absolutely  payable  to  them,  in  case  of 
the  death  of  their  mother  before  the  decease  of  her  husband, 
they  would  have  so  provided  in  plain  terms,  as  was  done  in 
Massachusetts  {Swan  v.  Snow^  11  Allen,  224),  instead  of  pro- 
viding that  it  might  be  made  payable  to  them. 

There  was  nothing  decided  in  Eadie  v.  SUrrmum  (26  N.  T. 
9)  in  conflict  with  any  views  herein  expressed.  All  that  was 
decided  there  is  that  a  policy  of  insurance  to  a  married  woman, 
made  under  the  Laws  of  1840,  for  her  benefit  and  that  of  her 
children  in  case  of  her  death,  could  not  be  transferred  so  as  to 
divest  the  interest  of  the  wife  or  of  her  children.  In  that  ease 
the  insurance  was  upon  the  life  of  the  husband  for  the  sole 
use  of  his  wife,  and  in  case  of  her  death  before  him,  for  the 
use  of  her  children.  There  was  nothing  in  the  statute  of  1840 
which  expressly  prohibited  the  assignment  of  such  a  policy ; 
but  it  was  held  that  it  would  be  a  violation  of  the  spirit  of  that 
act  to  hold  that  a  Mrif e  could  seU  or  traflSto  with  her  policy,  as 
though  it  were  realized  i)ersonal  property  or  an  ordinary  secu- 
rity for  money.  It  is  stated  in  the  opinion  of  Judge  Dknio, 
that  that  statute  looks  to  a  provision  for  a  state  of  widowhood 
and  for  orphan  children  ;  and  so  it  does.  It  provides  that  a 
married  man  may  effect  an  insurance  upon  his  life  for 
the  benefit  of  his  widow,  and  also  for  the  benefit  of  his 
children;  but  the  provision  need  not  be  for  both  unless 
he  chooses  to  make  it  so.  When  the  learned  judge  said  that 
"by  the  general  rules  of  law  a  policy  on  the  life  of  one 
sustaming  only  a  domestic  relationidiip  to  the  insured  would 
become  inoperative  by  the  death  of  such  insured  in  the  life* 
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time  of  the  cestui  que  ^/'  he  certainly  fell  into  error,  as 
shown  above ;  and  it  is  clear  that  he  did  not  feel  certain  of  the 
proposition  thus  announced,  because  he  followed  it  by  this  lan- 
guage :  "  Or,  if  it  should  be  considered  as  existing  for  any  pur- 
pose after  that  event,  it  would  be  for  the  benefit  of  the  perscmal 
representatives  of  the  insured."  The  latter  alternative  is  suffi- 
ciently correct.  He  eays  the  personal  representatives  of  the 
insured,  not  the  children.  The  husband,  in  the  event  stated, 
would  be  entitled  to  administration,  and- would  thus  become 
the  sole  representative  of  his  wife,  and,  as  shown  above,  the 
administration  would  be  solely  for  his  benefit  in  the  absence  of 
debts  of  the  wife  ;  and  under  such  circumstances  he  could  re- 
lease, assign  or  discharge  a  policy  without  administration.  In 
Barry  v.  Eqwiiy  Life  Assurance  Society  (59  N.  Y.  587)  the 
insurance  was  again  for  the  benefit  of  the  wife,  and  in  case  of 
her  death  before  her  husband,  for  the  benefit  of  her  children  ; 
and  the  decision  in  the  case  of  Eadie  v.  SUmman  was  simply 
reaffirmed. 

It  is  said,  however,  that  because  the  wife  could  not  assign 
this  policy,  and  because  the  husband  could  not  control  it  dur- 
ing her  life-time,  in  consequence  of  the  statute  of  1840,  there- 
fore the  common-law  right  of  survivorship  to  the  husband  was 
also  destroyed.  It  is  difficult  to  see  how  this  conclusion  f oUowb. 
The  statute  went  so  far,  and  limited  the  right,  of  the  husband 
during  her  life,  but  it  went  no  further.  When  Huldah  died 
the  statute  ceased  to  operate  upon  the  policy,  and  then  the 
common-law  right  of  the  husband  became  operative.  I  know 
of  no  principle,  and  there  certainly  is  no  authority  holding  that 
the  husband  must  have  the  right  to  dispose  of  his  Mrife's  choses 
in  action  during  her  life,  in  order  to  reduce  them  to  possession 
or  control  them  after  her  death.  {Ramsom  v.  Nichclsy  supra) 
So  far  as  the  statute  interfered  with  his  conmion-law  right  in 
reference  to  this  policy,  it  was  gone.  In  all  other  respects  his 
common-law  rights  remained. 

Lester  took  out  this  policy,  and  paid  the  premiums  thereon 
for  about  eleven  years,  to  make  a  provision  for  his  first  wife  in 
case  she  survived  him.     He  then  continued  the  insurance  after 
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his  seoond  marriage,  and  paid  the  premiums  for  about  seventeen 
years  for  the  purpose  of  making  a  provision  for  his  second 
wife  in  cftse  she  survived  him.  That  there  are  no  rules  of  law 
which  require  that  that  purpose  shall  fail,  and  that  the  money 
paid  upon  the  policy  shall  be  distributed  to  the  adult  children 
of  the  first  Mrif e,  to  the  exclusion  of  the  second  wife  and  her 
minor  child,  I  think  I  have  sufficiently  shown. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

FoLGBE,  Ch.  J.,  Andrews  and  Finch,'  JJ.,  concur;  .Dan- 
FORTH  and  MiLLEB,  JJ.,  dissenting ;  Sapallo,  J.,  absent  at 
argument. 

Judgment  affirmed. 
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|e  78  AD  587 
Ana  Bivab  Db  Hebques,  Appellant,  v.  Oablos  Mabti,  as  Ex- 
ecutor, etc.,  Respondent. 

The  fact  that  real  estate  is  affected  does  not  prevent  the  operation  of  the 
doctrine  of  estoppel. 

(Salnnitted  March  10, 1881  ;  decided  April  19,  1881.) 

This  action  was  brought  to  recover  the  rents  of  certain 
premises,  situate  in  Cuba,  which  were  received  by  defendant's 
testator.  The  premises  formerly  belonged  to  the  wife  of  the 
testator,  who  gave  and  conveyed  them  to  plaintiff,  her  daughter, 
upon  her  marriage,  "as  an  advancement  from  her  estate." 
After  the  decease  of  the  mother,  the  parties  interested  in  her 
estate  entered  into  agreements  with  each  other  in  reference 
thereto.  In  one  of  them,  stated  to  be  an  agreement  by  all  the 
parties  interested  in  the  estate,  and  by  which  the  distribution 
of  the  estate  was  effected,  was  the  following  declaration  on  the 
part  of  the  plaintiff: 

"  Dofla  Ana  Maria  Nemesia  Rivas,  with  the  consent  of  her 
husband,  declares  that  the  house  No.  9  Gelabert  street,  Matanzas 
(which  by  instrument  filed  at  Havana  on  the  2d  day  of  Septem- 
ber, 1870,  in  the  archives  of  Don  Juan  Regueyra,  in  charge  of 
Don  J.  F.  Rodriguez,  was  given  to  her  by  her  deceased  mother 
on  account  of  her  share  in  her  mother's  estate),  by  mutual 
agreement  never  became  her  property,  and  hence  the  said 
house  has  now  been  treated  as  a  part  of  the  bulk  of  the  estate 
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to  be  divided,  the  same  having  been  allotted  to  the  minor  chil- 
dren of  her  deceased  brother  Eamon  Florentino,  and  she  fur- 
ther declares  that  by  these  presents  she  renounces  all 
right  that  she  might  have  had  in  relation  to  the  afore- 
said house,  the  said  instrument  being,  in  consequence  thereof, 
canceled  and  without  any  validity  or  cflEect."  The  court  say  : 
"  Now,  it  matters  not,  whether  the  phrase  ^  by  mutual  agree- 
ment '  is  to  be  read  as  being  an  agreement  then  made,  or  as  an 
agreement  theretofore  made  and  then  recognized.  The  effect  is 
the  same,  that  for  the  purpose  of  bringing  about  a  settlement 
and  distribution  of  her  mother's  estate,  the  house  at  Matanzas 
is  a  part  of  the  estate,  and  is  so  a  part  of  the  estate  as  if  it  had 
never  been  the  appellant's.  And  the  declaration  of  the  appel- 
lant, whether  it  is  to  be  taken  as  speaking  of  a  prior  agree- 
ment then  recognized  and  restated,  or  as  of  an  agreement  then 
first  made,  does  show  forth  a  contract  that  the  appellant  never 
had  ownership  or  absolute  and  sole  interest  in  the  property  ; 
that  is  to  say,  a  contract  that  she  will  so  act  then  and  there- 
after, as  if  she  never,  then  or  in  the  past,  had  ownership 
therein.  It  is  an  agreement  founded  on  a  good  consideration, 
to  wit :  that  she  shall  no  longer  be  bound  by  the  advancement ; 
the  amicable  and  speedy  settlement  and  distribution  of  the 
estate,  by  which  she  got  what  she  preferred,  that  is,  personal 
rather  than  real  estate,  and  by  which  the  advancement,  being 
annulled,  she  got  a  share  in  that  very  Matanzas  property.  To 
be  sure,  no  contract  could  make  it,  that  she  never  had  owner- 
ship of  the  property ;  but  it  could  make  it,  and  it  was  the  pur- 
pose of  the  parties  to  make  it,  that,  though  she  did  once  have 
ownership,  that  ownership  was  not  to  come  into  consideration 
in  a  settlement  of  the  mother's  estate ;  it  was  to  go  as  if  it 
never  had  been,  and  nothing  was  to  be  based  upon  the  fact  that 
it  once  existed. 

"  The  instrument  goes  farther,  and  that  property  was 
allotted  to  other  devisees  as  a  portion  of  the  gift  to  them, 
and  the  appellant  renounced  all  right  that  she  might  have  had 
(that  is,  that  she  might  have  had,  had  she  not  thus  agreed) ; 
and  she  declares  the  instrument  by  which  the  property  was 
given  to  her  by  her  mother  as  being  canceled  and  without  any 
validity  or  effect     The  paper  states  that  that  instrument  is 
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canceled,  invalidated  and  made  of  no  eflEect,  in  consequence  of 
that  mutual  agreement,  and  of  the  house  at  Matisuizas  being 
treated  as  a  part  of  the  bulk  of  the  estate,  and  having  been 
allotted  to  other  devisees.  *  *  *  Now,  whether  the 
acts  and  declarations  of  the  appellant  had  or  had  not  the 
effect,  in  Spanish  law,  to  cancel  the  instrument  from  the 
mother  to  the  appellant,  and  to  revest  the  title  of  the 
Matanzas  house  in  the  mother's  estate,  thev  were  relied  and 
acted  upon  by  all  the  other  parties  interested  in  that  estate ; 
it  will  be  to  the  harm  of  those  other  parties  if  the  appellant 
is  now  permitted  to  give  different  effect  to  those  acts  and  dec- 
larations. She  renounced  all  right  that  she  might  have  had 
in  relation  to  that  house.  There  is  every  element  of  an  estop- 
pel upon  her  from  now  claiming  any  right  in  relation  thereto. 
And  the  fact  that  it  is  real  estate  that  is  concerned,  the  title 
to  which  and  the  rights  in  which  are  generally  to  be  affected 
by  instruments  in  writing  formally  executed,  does  not  prevent 
the  operation  of  the  estoppel.  Looking  on  in  silence  and  not 
asserting  a  right,  when  other  parties  are  making  purchase  and 
transfer  of  lands,  will  estop  from  asserting  an  antagonistic 
right  therein.  By  an  estoppel  a  party  is  denied  from  showing 
the  truth  when  it  contradicts  what  he  asserted,  and  which  led 
another  to  act.  Now  the  effect  of  the  appellant's  agreement 
is,  that  she  never  owned  the  house ;  shall  she  now  say  that  she 
did  2  that  the  house  has  been  treated  as  a  part  of  the  bulk  of 
her  mother's  estate  ?  shall  she  now  say  that  it  has  not  been, 
and  is  not  ?  that  it  has  been  allotted  to  other  devisees  ?  shall 
she  now  say  that  it  has  not  been,  and  cannot  be?  that  she 
renounces  all  right  that  she  might  have  had  in  relation  to  the 
aforesaid  house  ?  shall  she  now  say  that  she  did  not,  and  does 
not,  and  that  rights  to  the  rents  that  she  might  have  had,  she 
does  stUl  have !  that  the.  instrument  that  gave  ownership  to 
her  was  canceled,  and  was  without  any  validity  or  effect  ?  shall 
she  now  say  that  it  has  not  been  canceled,  that  it  still  has 
validity  and  effect  so  as  to  give  her  right  to  demand  and  have 
the  rents  thereof  ?  Moreover  one  of  the  agreements  names  by 
name  the  house  in  Matanzas  as  part  of  the  real  estate  of  the 
deceased  mother.  The  other  recites  that  thQ  appellant  is  fully 
satisfied  with  the  settlement  and  distribution,  and  releases 
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Bamon  de  Bivas  j  Lamar,  his  executors  and  administrators, 
from  all  demand  touching  the  management  of  any  of  the 
property  mentioned  in  the  agreement.  It  is  hard  to  conceive 
of  an  arrangement  that  more  effectually  closes  the  mouth 
against  subsequent  claim.  The  referee  finds  other  facts,  as  to 
the  return  to  the  mother  of  the  deed  from  the  appellant,  the 
intention  with  which  it  was  done,  and  the  effect  in  Spanish 
law  of  a  return  with  such  intention ;  but  he  draws  no  con- 
clusion of  law  therefrom.  It  is  not  needed  that  we  pursue  the 
subject  further.  Our  judgment  is  that  the  agreements  of  the 
appellant  are  sufficient  in  their  legal  effect  to  debar  her'from 
claiming  those  rents  from  the  defendant.'* 

Covdert  Brothers  for  appellant. 

Will,  Man  for  respondent. 

FoLOEB,  Ch.  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


The  People  ex  rel.  Silas  H.  WrraERBEE,  Survivor,  etc.,  Re- 
spondent, V.  The  Board  of  Supebvisobs  op  the  County  op 
Essex,  Appellant. 

Where,  owing  to  a  dispnte  as  to  the  bonndary  line  between  two  towne,  an 
individaal's  real  estate  has  been  asseBsed  and  taxes  paid  in  both  towns, 
and  the  board  of  sapervisors  of  the  county  have  refused  to  ascertain  and 
determine  the  amount  which  he  is  equitably  entitled  to  receive  back 
as  authorized  by  the  act  of  1873  (Chap.  119,  Laws  of  1873),  it  is  not  es- 
sential to  relief  by  mandamus  that  an  action  could  have  been  maintained 
against  the  assessors;  the  statute  may  be  invoked  without  regard  to  that 
question. 

(Argued  March  16, 1881;  decided  April  19,  1881.) 

These  were  proceedings  by  mandamus  to  compel  defendant 
to  ascertain,  fix  and  determine,  as  prescribed  by  Uie  act  chapter 
119,  Laws  of  1873,  the  amount  the  original  petitioners  were 
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equitably  entitled  to  recover  back  from  the  towns  of  Westport 
and  Elizabethtown  in  the  coimty  of  Eeaex,  for  taxes  alleged  to 
have  been  paid  by  petitioners  while  the  line  between  the  two 
towns  was  in  dispute. 

It  is  reported  on  a  former  appeal  in  70  N.  T.  228. 

It  was  made  a  point  upon  this  appeal  that  the  relators  could 
have  no  relief  if  they  could  not  have  recovered  by  action. 

The  court  say :  "  It  is  said  that  if  the  assessments  had  been 
illegal  on  their  face  they  were  voluntarily  paid ;  that,  if  they 
were  involuntarily  paid,  they  were  prima  facie  regular,  and 
hence  the  relator  could  not  have  maintained  an  action  against 
assessors  or  collector.  It  is  then  said  that  this  court  when 
this  case  was  here  before  called  the  relief  that  was  given 
by  the  act  of  1873  (Laws  of  that  year,  chap.  119)  a  cumulative 
remedy.  It  is  argued  from  this,  that  as  a  cumulative  remedy 
is  another  remedy  added  to  that  which  existed  before,  if  none 
existed  before,  then  this  does  not  apply  now.  This  position  for- 
gets that  the  remedy  called  a  cumulative  remedy  is  so  styled  as 
an  additional  help  to  redress  for  the  general  wrong  and  injus- 
tice done  to  the  citizen  who  has  been  obliged  to  pay  more  than 
his  equitable  share  of  the  public  burden,  when  two  towns  by 
reason  of  a  difference  as  to  a  boundary  line  insist  on  taking  ju- 
risdiction of  his  property  and  mulcting  him  in  a  share  of  their 
burdens.  It  may  be  that  this  will  be  so  done  as  that  an  action 
will  lie  or  it  may  not.  In  either  case  the  statute  may  be  in- 
voked. Hence  it  is  a  cumulative  remedy  for  that  wrong  or  in- 
juiy." 

Other  questions  were  disposed  of  on  the  facts. 

Francis  A.  Smith  for  appellant. 

JH.  D.  Grover  for  respondent. 

FoLGEB,  Ch.  J.,  reads  for  affirmance. 
AU  concur. 
Judgment  affirmed. 
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.JLsi    The  MKn«,POLiTA^  Likk  Iksxtba^ck  Cohpa«t  ok  the  Cirr 


t»  ^as        OF  New  York,   Kespondent,  v.   Ba»ah  J.  Meekeb,  Im- 
pleaded, etc.,  Appellant. 

The  fact  that  a  woman  is  indaced  to  act,  by  representations  tliat  such  ac- 
tion  is  all  that  will  save  her  son  from  states  prison,  or  hj  threats  on  his 
part  to  commit  suicide,  does  not,  in  a  leg^l  sense,  constitute  durets. 

It  is  not  essential  that  a  plaintiff  shall  set  up  in  his  complaint,  or  bjway 
of  reply,  facts  in  rebuttal  or  avoidance  of  an  affirmative  defense,  not  a 
counter-claim,  set  up  in  the  answer.  All  that  is  requisite  is  that  the  com- 
plaint state  facts  sufficient  to  make  out  a  cause  of  action ;  and  if  the  answer 
sets  up  facts  which  if  true  would  destroy  that  cause  of  action,  plaintiff 
may  meet  them  by  proof  in  rebuttal  or  avoidance. 

(Argued  March  18,  1881 ;  decided  April  19, 1881.) 

This  was  an  action  to  foreclose  a  mortgage  of  $5,000  upon 
lands  owned  by  defendant  Sarah  J.  Meeker.  The  defense  was 
that  the  mortgage  was  paid  and  satisfied. 

It  appeared  that  Mrs.  Meeker  gave  to  her  son  the  money 
wherewith  to  pay  the  mortgage.  He  did  in  fact  pay  it,  re- 
ceived a  satisfaction-piece  thereof,  which,  with  the  mortgage,  he 
delivered  to  his  mother.  The  satisfaction-piece  was  not  filed, 
and  the  son  subsequently  procured  a  certified  copy  of  the  mort- 
gage, and  by  fraud  induced  the  mortgagee  to  execute  an  as- 
signment thereof  to  one  Ilodge,  and  an  aflSdavit  o^  its  genu- 
ineness, Hodge  sold  and  assigned  the  same  to  one  Knapp  for 
$4,500,  the  latter  purchasing,  without  knowledge,  upon  die 
strength  of  said  affidavit,  and  a  forged  affidavit  purporting  to 
have  been  made  by  Mrs.  Meeker  to  the  effect  that  the  mort- 
gage was  a  subsisting  lien.  The  son  of  the  latter  received 
the  purchase-money.  After  the  assignment  to  Knapp,  Mrs. 
,  Meeker  learned  of  the  fraud  so  perpetrated^  She,  there- 
after, received  from  her  son  the  greater  portion  of  the  money 
he  had  obtained  by  the  transaction,  knowing  that  it  was 
so  obtained,  and  consented  that  he  retain  for  his  own  use  the 
residue.  She  also  executed  an  instrument  under  seal  by  which 
she  consented  to  the  extension  of  the  time  of  payment  of  the 
mortgage,  and  paid  the  interest  thereon,  knowing  that  it  was 
received  as  interest  on  the  mortgage  as  a  subsisting  security. 
Plaintiff  purchased  for  a  valuable  consideration  and  took  an 
assignment  of  the  mortgage  from  Knapp  on  the  faith  of  the 
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papers,  including  the  written  instrument  bo  executed  by  Mrs. 
Meeker,  and  without  knowledge  or  suspicion  of  the  fraud. 
Hdd^  that  jtfrs.  Meeker  was  estopped  from  alleging  payment. 

It  was  claimed  by  appellant  that  the  transaction  with  Knapp 
was  usurious.  The  court  held,  that  as  there  was  no  finding  or  re- 
quest to  find  upon  which  to  base  the  objection,  and  as  the 
transaction,  as  it  appeared  to  Knapp,  was  simply  the  valid  pur- 
chase of  a  chose  in  action  with  no  intent  to  violate  the  usury 
law,  the  objection  would  not  be  considered  here. 

It  was  also  claimed  that  Mrs.  Meeker  «acted  under  duress ; 
this  was  based  upon  the  facts  that  her  action  was  induced  by 
representations  that  it  was  all  that  would  save  her  son  from 
State  prison,  and  also  by  threats  on  his  part  to  commit  suicide. 
Hetd^  that  this  was  not,  in  any  legal  sense,  duress. 

It  was  claimed  that  the  bond  which  accompanied  the  certi- 
fied copy  of  the  mortgage  was  not  the  original  one,  but  was 
forged;  also,  that  the  court  erred  in  receiving  it  in  evi- 
dence without  proof  of  its  due  execution.  Hdd  untenable,  as 
the  genuineness  of  the  bond  was  immaterial.  The  court  say : 
"  It  was  enough  in  this  case  to  show  a  paper  in  the  likeness  of 
a  bond,  and  to  prove  that  it  waa  apart  of  the  subject-matter  to 
which  the  acts  of  the  appellant  had  relation.  It  was  the  form 
of  a  security,  which  was  nothing  real,  that  the  assignor  of  the 
plaintiff  had,  and  it  was  to  that  that  the  conduct  of  the  plaint- 
iff applied,  and  it  was  that  that  she  was  estopped  from  denying 
was  valid  and  subsisting." 

It  was  also  objected  that  the  complaint  did  not  set  up  the 
facts  so  claimed  to  be  established,  upon  which  the  estoppel  was 
based,  and.that,  therefore,  the  judgment  was  based  upon  find- 
ings of  fact  not  alleged  in  the  complaint ;  also,  that  there  was 
no  amendment  on  the  trial.  Sdd  untenable ;  that  all  that  was 
required  in  the  complaint  was  the  allegation  of  facts,  which,  if 
undisputed,  would  make  out  a  cause  of  action,  and  when  the 
answer  set  up  facts  which  if  true  would  destroy  that  cause  of 
action,  plaintiff  was  not  bound  to  reply,  but  could  meet  them 
on  the  trial  by  proof  in  rebuttal  or  avoidance. 

M.  C.  M.  Ingraham  for  appellant. 
Wm.  II.  Amoux  for  respondent. 
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FoLOBB,  Ck  J.,  read  for  afiSrmanoe. 
All  concnr. 
Judgment  affirmed. 


Vkddeb  Van  Dtok,  as  Receiver,  etc.,  Respondent,  v.  Thomas 
P.  MoQuADE,  Appellant. 

A  receiyer  of  an  insolvent  bank  has  no  power  to  allow  a  set  ofPagainat  a 
debt  owing  to  the  bank,  where  the  demand  soaght  to  be  set  o£f  was  as- 
signed to  the  debtor  lor  that  porpoee  after  his  appointment;  and  what 
the  receiver  cannot  thus  do  directly,  cannot  be  done  by  way  of  ratifica- 
tion or  waiver. 

Where,  therefore,  in  an  action  by  a  receiver,  upon  a  demand  dae  the  bank, 
the  defendant  soaght  to  set  off  certain  checks  drawn  in  his  favor  by  de- 
positors, which  the  referee  fonnd  were  not  delivered  to  the  bank  and 
credited  to  defendant's  account,  nntil  after  the  service  of  an  injunction 
order  issued  in  the  proceedings  for  the  appointment  of  the  receiver  re- 
straining the  officers  of  the  bank  from  further  action  or  interference  with 
its  assets.  Held,  that  the  retention  of  the  checks  by  the  receiver  was  not 
a  ratification  of  the  act  of  the  bank  officer  in  receiving  them,  and  that 
the  set-off  was  properly  disaUowed. 

(Argued  March  24, 1881 ;  decided  April  26,  1881.) 

This  actign  was  broii/2:ht  by  plaintiff,  as  receiver  of  the  Tork- 
ville  Savings  Bank,  to  recover  the  amonnt  of  alleged  over- 
drafts.    (Mem.  of  decision  below,  20  Hun,  262.) 

Defendant  alleged  that  his  account  was  balanced  by  the 
credit  of  certain  checks  drawn  in  his  favor  by  other  depositors 
having  credit  balances. 

The  bank  failed  and  proceedings  were  instituted  for  the  ap- 
pointment of  a  receiver,  in  which  an  injunction  order  was  is- 
sued and  served,  restraining  the  officers  of  the  bank  from 
further  action  as  sach,  and  from  interference  with  its  assets. 
It  was  found  by  the  referee,  upon  evidence  which  tlie  court 
deemed  sufficient,  that  the  checks  were  not  delivered  to  the 
bank  and  credited  to  defendant's  account,  until  after  the  serv- 
ice of  said  order.  It  was  insisted  that  the  receiver  could  not 
maintain  this  action  without  returning  or  offering  to  return 
the  checks,  and  that  his  retention  of  them  amounts  to  a  ratifi- 
cation of  the  act  of  the  secretary  in   receiving  them.     The 
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court  say :  "  We  think  that  the  act  of  the  receiver  cannot  be 
so  conBtmed.  He  was  the  mere  officer  of  the  court,  and  pow- 
erless to  do  any  thing  except  as  provided  by  law  or  directed  by 
the  court.  The  receiver  is  described  as  an  officer  of  the  court, 
a  trustee  for  the  creditor,  and  a  representative  of  the  corpora- 
tion, {Devendojf  v.  Bea/rddeyj  23  Barb.  659.)  It  has  been 
held  that  he  cannot  waive  a  technical  defense  {MoEvera  v. 
LomrencCy  Hoff.  Ch.  175),  or  the  rights  of  the  creditors  for 
whose  protection  he  was  appointed.  {KeUey  v.  Dvservbury^  10 
J.  &  S.  238.)  He  is  subject  to  the  direction  and  orders  of  the 
court.  (High  on  Keceivers,  §  188.)  If,  under  the  authority 
derived  from  the  statute,  the  receiver  in  this  case  had  the  power 
to  allow  a  set-off  (2  E.  S.  469,  §§  68,  74  ;  Laws  of  1849,  chap. 
226,  §  11),  that  power  did  not  extend  to  a  case  where  no  mu- 
tual debts  subsisted  at  the  date  of  the  appointment  of  the  re- 
ceiver, and  a  demand  had  been  afterward  assigned  to  effect  such 
purpose.  {In  re  Yam,  Allen,  37  Barb.  231.)  It  would  be  in- 
consistent with  the  character  of  the  receiver  as  trustee,  and  the 
control  of  the  court  over  its  officer,  to  hold  that  he  could  do 
indirectly,  by  the  mere  act  of  not  returning  the  checks,  what  he 
had  no  power  to  do  directly.  If,  by  way  of  ratification  or 
waiver,  the  receiver  could  effectually  bind  the  fund,  the  control 
of  the  court  could  always  be  evaded.  The  parties  to  these 
checks  never  demanded  them  of  the  receiver.  They  could,  at 
least,  have  obtained  them  by  an  application  to  the  court,  and 
may  do  so  yet.  We  do  not  think  their  retention  by  the  re- 
ceiver changes  the  situation,  or  that  he  had  the  power  thus 
to  give  one  creditor  of  the  bank  a  preference  over  others." 

Various  other  questions  were  presented,  which  were  dis- 
posed of  on  the  facts. 

Alexander  Thain  for  appellant. 

Freling  H,  Smith  for  respondent. 

FoLGER,  Ch.  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Mabia  Yan  Bipeb,  Bespondent,  v.  James  E.  Baldwin,  Im- 
pleaded, etc.,  Appellant. 

(Argued  April  18,  1881 ;  decided  April  26, 1881.) 

Kepobtbd  below,  19  Hun,  344. 

Wm.  i?»  Baldwin  for  appellant. 

Wm.  B.  Slocum  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


Jkfperson  B.  Conlet,  Respondent,  v.  William  H.  Meekeb 
et  al..  Appellants. 

a  party  cknnot  give  proof  of  specific  acts  for  tlie  purpose  of  impeaching 
the  character  of  a  material  witness  against  him. 

J.,  a  material  witness  for  the  plaintiflf  in  this  action,  was  sought  to  be  im- 
peached by  showing  that  he  had  served  as  a  convict  in  a  State  prison. 
He  admitted  this  to  be  a  fact,  but  asserted  a  reformation  and  subsequent 
honest  and  orderly  life.  Defendant  then  offered  to  show  by  another  wit- 
ness that  he  had  seen  J.  gamble,  and  that  he  (J.)  was  connected  with 
and  ran  gambling-houses  since  he  professed  to  have  reformed.  This 
evidence  was  rejected,  and  an  exception  taken.  HM,  no  error ;  that  it 
was  a  collateral  issue,  as  to  which  defendants  were  bound  by  the  answer 
of  J. ;  that  they  could  not  go  into  proof  of  specific  acts  on  the  question  of 
his  character. 

(Argued  April  18, 1881 ;  decided  April  26. 1881) 

AsmE  from  the  question  presented  and  decided,  as  above 
stated,  the  following  points  were  presented  in  this  case : 

The  action  was  brought  to  recover  the  amount  alleged  to 
have  been  agreed  to  be  paid  by  plaintiff  to  defendants  for  the 
use  of  a  barge  owned  by  the  plaintiff  and  J.  A  written  instru- 
ment, executed  by  defendants,  was  given  in  evidence.  Oral 
evidence  was  given  on  behalf  of  plaintiff,  showing  the  making 
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of  the  alleged  contract,  and  defendants'  counsel  asked  the  court 
to  charge  that  the  writing  made  by  them  did  not  contain  the 
necessary  elements  of  a  contract,  and  that,  alOiie,  it  did  not 
show  a  contract  or  obligation  entered  into  by  them  with  any- 
body. The  court  declined  so  to  charge,  but  did  charge  that  the 
jury  were  to  take  the  paper  as  it  was  supplemented  by  the 
proof,  and  to  say  whether  or  not  a  contract  was  entered  into, 
as  claimed  by  plaintiff.  Hdd^  no  error;  that  a  court  is  not 
bound  to  put  any  proposition,  although  it  be  correct  in  itself, 
to  the  jury  in  the  very  terms  formulated  by  counsel ;  if  the 
jury  are  correctly  instructed  as  to  the  point  the  party  is  not 
legally  harmed. 

The  court  was  requested  and  refused  to  charge  that  in  case 
of  warranty  the  burden  of  proof  is  upon  the  warrantor.  Held^ 
no  error;  that,  as  an  abstract  proposition,  it  is  not  every 
case  where  there  is  a  warranty  that  the  burden  of  proof 
is  upon  the  warrantor,  and  so  the  proposition  was  too  broad  to 
be  laid  down  without  limitation,  and  none  was  suggested ;  also, 
because  there  was  no  suggestion  of  any  facts  that  would  call  for 
the  application  of  the  rule  with  proper  limitations. 

Harmlton  OddZ  for  appellants. 

J.  A.  Shoudy  for  respondent. 

FoLGEE,  Ch.  J.,  read  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Lyhan  H.  Gbanqbk,  Appellant,  v,  Hbnby  H.  Cbaio  et  al., 
Respondents. 

The  Code  does  not  abridge  the  power  the  Supreme  Ck>art  has  always  had 
over  its  own  judgments ;  it  may,  in  its  diecretion;  stay  proceedings 
pending  an  appeal  without  the  prescribed  security;  and  the  exercise  of 
this  discretion,  unless  capricious  or  the  discretion  is  abused,  is  not  re- 
Tiewable  here. 

(Argued  April  19,  1881;  decided  May  8,  1881.) 
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This  was  an  appeal  from  an  order  of  General  Term  a£Srm- 
ing  an  order  of  Special  Term,  which  stayed  plaintifPs  proceed- 
ings upon  judgment  herein,  pending  an  appeal  to  this  court. 

The  action  was  for  the  foreclosure  of  a  mortgage.  The  re- 
spondent held  another  mortgage  upon  the  same  premises  bear- 
ing the  same  date.  The  complaint  set  forth  both  mortgages, 
asked  that  the  premises  be  sold,  divested  of  the  lien  of  the 
mortgages,  and  that  plaintiff's  be  first  paid;  the  judgment 
was  to  that  effect ;  it  was  affirmed  at  General  Term.  The  re- 
spondents on  appeal  to  this  court  moved  for  a  stay  of  proceed- 
ings pending  the  appeal  or  that  the  proceeds  of  sale  be  brought 
into  court  to  abide  the  event.  The  Special  Term  order  directed 
a  stay  upon  the  giving  of  an  imdertaking  conditioned,  as  pro- 
vided by  the  Code,  "  so  far  as  the  judgment  *  *  *  adjudges 
the  payment  of  money,  and  also  conditioned  that  respondents 
would  pay  any  deficiency  occurring  to  the  plaintiff  on  sale,  by 
reason  of  depreciation  in  value  of  the  mortgaged  premises 
pending  the  appeal  and  before  sale,  provided  the  judgment  ap- 
pealed should  be  affirmed. 

The  court  say : 

"  When  an  appellant  will  rely  alone  upon  his  appeal  for  a 
stay  of  the  proceedings  on  the  judgment  appealed  from,  he 
must  give  the  undertaking  that  the  Code  requires.  The  Cod^ 
however,  does  not  abridge  the  power  that  the  Supreme  Court 
has  always  had  over  its  own  judgments,  to  correct  mistakes  in 
them,  to  vacate  them  for  irregularity,  to  stay  proceedings  on 
them  for  such  time  and  on  sach  terms  as  to  the  court  seem 
proper.  It  is  a  discretion  still  resting  in  that  court,  and  not 
to  be  reviewed  in  this  court,  unless  capriciously  exercised  or 
abused.  In  this  case  neither  of  those  things  has  been  done. 
The  order  made  was  not  appealable." 

J.  M.  Dv/miing  for  appellant 

W.  F.  Cogswell  for  respondents. 

Per  Curicmi  opinion  for  dismissal  of  appeal 
All  concur. 
Appeal  dismissed. 
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La  DRAW  WiABD,  Respondent,  v.  David  H.  King,  Appellant. 

(Submitted  April  27,  1881 ;  decided  May  8, 1881.) 

E,  A,  Noah  for  appellant. 

Jcumea  Wood  for  respondent. 

Agree  to  affirm  without  opinion.' 
All  concur. 
Judgment  affirmed. 


Thomas  H.  Walter  et  al.,  Eespondents,  v.  Jonathan  O.  Fow- 
ler, Appellant. 

Where  there  is  a  semblance  of  a  cause  of  action  or  defense  set  up  in  a 
pleading,  its  sufficiency  cannot  be  determined  on  motion  to  strike  it 
out  as  redundant  or  irrelevant. 

It  seems  that  the  proper  way  to  test  the  validity  of  the  pleading  is  by  de- 
murrer or  by  motion  on  trial. 

(Submitted  April  19, 1881 ;  decided  May  10,  1881.) 

This  was  an  appeal  from  an  order  of  General  Term  wliicli 
affirmed  an  order  of  Special  Term  striking  out  portions  of  de- 
fendants' answer  as  irrelevant  and  redundant. 

The  action  was  brought  for  alleged  breach  on  the  part  of  the 
tenant  of  covenants  in  a  lease  to  pay  taxes,  etc. 

The  court  say:  "  It  would  be  difficult  to  frame  a  pleading 
more  imperfect,  confused  and  unintelligible  than  is  the  answer 
in  this  case.  It  occupies  twenty  pages  of  the  appeal  book,  and 
is  filled  with  redundant  and  irrelevant  matter,  and  there  is  no 
clear  statement  of  any  defense  or  counter-claim.  But  we  think 
the  Special  Term  carried  the  work  of  expurgation  somewhat 
further  than  is  warranted  on  a  motion  to  strike  out  redundant 
or  irrelevant  allegations.  There  is  a  semblance  of  a  cause  of 
action  stated  in  the  answer  to  recover  back  $4,600  paid  for  ex- 
tra rent,  on  the  ground  that  it  was  obtained  by  duress.  Whether 
it  was  a  valid  counter-claim  within  the  Code  is  a  question 
which  should  be  determined  either  by  demurrer  or  by  motion 
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on  the  trial,  and  not  upon  a  summary  motion  to  strike  it  out  as 
redundant  or  irrelevant.  The  two  remedies  are  not  concurrent. 
{FeWretoh  v.  McKay ^  47  N.  Y.  427 ;  CtMws  v.  Swcm,^  7  Kobt. 
94.) 

The  answer  also  avers  that  the  plaintiffs  had  not  paid  the 
taxes  which  they  seek  to  recover  under  the  covenant  in  the 
lease  and  alleges  that  they  have  been  paid  by  a  mortgagee  un- 
der a  stipulation  in  the  mortgage  and  tacked  to  the  mortgage. 
It  then  avers  that  the  plaintiffs,  by  reason  of  these  facts,  cannot 
maintain  their  action.  It  may  very  well  be  that  this  consti- 
tutes in  law  no  defense.  {Trinity  Chwrch  v.  HigginSy  48  N. 
Y.  632.)  But  the  sufficiency  of  a  defense  cannot  properly  be  de- 
termined on  a  motion  to  strike,out  a  pleading.  To  reach  such 
a  defect  is  the  appropriate  office  of  a  demurrer. 

"We  think  the  order  should  be  modified  by  limiting  it  to  ex- 
punging those  parts  of  the  answer  embraced  in  the  order  not  re- 
lating to  the  $4,600  claim,  or  to  the  defense  founded  upon  the 
non-payment  by  the  plaintiffs  of  the  taxes  claimed  to  be  recov- 
ered £md  their  payment  by  the  mortgagee,  and  that  in  other  re- 
spects it  should  be  affirmed  without  costs  to  either  party." 

Samud  Hand  for  appellant. 

George  W,  Ellis  for  respondents. 

Per  Curiam  opinion  for  modification  as  above  stated. 
All  concur. 
Ordered  accordingly. 


Chkistian  F.  a.  Dambmann,  Appellant,  v.  Hbbman  Sohultino, 

Eespondent. 

(Argued  April  25, 1881 ;  decided  May  10,  1881.) 

This  action  was  brought  to  set  aside  a  release  under  seal 
of  an  indebtedness  for  money  loaned  on  the  ground  of  fraud 
and  mistake,  and  to  recover  a  balance  alleged  to  be  due  thereon. 
It  is  reported  upon  a  former  appeal  in  75  N.  Y.  55.    The  trial 
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court  found  tliat  the  release  was  executed  without  any  mis- 
take on  the  part  of  plaintiff,  and  without  any  misrepresenta- 
tion or  concealment  of  material  facts  on  the  part  of  defendant. 
The  court  here  say  : 

"If  this  finding  is  not  inconsistent  with  the  finding  of 
certain  specific  facts  which  followed  it,  and  is  supported  by 
any  evidence,  it  is  conclusive  upon  this  appeal.  "We  must  take 
it  as  true,  whatever  our  own  impressions  may  be,  and  if  true, 
it  is  decisive,  since  it  leaves  the  release  to  stand  as  a  complete 
and  final  bar.  No  representations  of  any  kind  were  made  in 
October,  when  that  instrument  was  executed.  Those  relied 
upon  were  made  on  the  previous  12th  of  August.  The  plaintiff, 
therefore,  could  only  succeed,  if  at  all,  by  establishing  that 
such  representations  were  at  their  date  false  and  fraudulent,  or 
upon  the  ground  that  at  the  later  period  of  the  execution  of 
the  release  there  was  a  fraudulent  concealment  of  material 
facts.  The  last  proposition  need  not  detain  us  long.  "We  held 
in  this  case  upon  a  previous  appeal,  and  upon  a  state  of  facts, 
so  far  as  this  question  is  concerned,  which  remains  unchanged, 
that  the  defendant  owed  no  duty  of  disclosure.  Our  ruling  in 
that  respect  has  been  criticized  with  an  ability  which  has  led 
to  serious  reflection,  but  has  not  changed  our  conclusion.  It 
would  be  doubtful,  and  we  should  be  inclined  to  modify  it,  but 
for  one  controlling  and  peculiar  fact.  The  creditors  had  already 
agreed  to  leave  the  question  of  payment  to  the  conscience  of 
the  debtor,  both  as  to  time  and  amount.  "While  this  agree- 
ment was  not  legally  binding,  its  existence  affected  the  duty 
of  disclosure.  The  silence  was  not  fraudulent  when  both 
parties  imderstood  that  explanations  were  immaterial,  in  view 
of  the  existing  understanding  that  the  debtor  alone  was  to  de- 
termine, guided  solely  by  his  own  knowledge  and  conscience, 
when  and  how  much  he  should  pay.  Although  he  could  be 
legally  adjudged  to  pay  the  entire  indebtedness,  he  was  at 
liberty  to  believe  that  no  such  emergency  awaited  him,  and 
that,  therefore,  he  was  under  no  obligation  to  volunteer  an  ex- 
planation or  justification  of  the  partial  payment  he  was  about 
to  make.  It  was  for  this  reason  that  the  creditor  did  not  in- 
quire, and  the  debtor  did  not  feel  boimd  to  speak.     And  it  is 
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for  this  reason  and  npon  this  ground  that  we  held,  and  are  still 
of  opinion,  that  the  duty  of  disclosure  as  a  legal  duty,  upon 
which  an  action  could  be  founded,  did  not  arise." 

The  court  after  a  review  of  the  testimony  conclude  that  it 
was  sufficient  to  justify  the  finding  and  was  not  inconsistent 
with  the  other  findings  referred  to ;  and  that,  therefore,  the  re- 
lease was  valid  and  a  complete  and  final  discharge. 

George  F.  Comstock  for  appellant. 

C.  Bainbridge  /Srmih  for  respondent, 

FiNOH,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


John  H.  Habdt  et  al.,  Respondents,  v,  Herman  SonuLTiNa, 

Appellant. 

(Argued  April  25, 1881 ;  decided  Maj  10, 1881.) 

This  action  wa^s  brought  to  set  aside  a  release  executed  by 
plaintiffs  and  other  creditors  of  the  defendant  on  the  ground 
of  fraud.  The  case  originated  in  the  same  general  transactions 
as  that  considered  in  the  preceding  case.  {Dambmann  v.  Sckult- 
inffy  ante,  622.)  In  this  case,  however,  the  trial  court  found, 
upon  evidence  the  court  here  deemed  sufficient,  that  defendant, 
at  the  time  the  release  was  executed,  did  make,  with  a  view  of 
obtaining  the  release,  the  representations  alleged ;  that  they 
were  false,  were  of  material  facts,  and  by  means  thereof  defend- 
ant did  obtain  the  release. 

It  was  claimed  that  there  was  no  finding  that  plaintiffi  relied 
on  defendants'  representations.  JBeld,  that  the  finding  that  by 
means  of  materisd  misrepresentations  the  release  was  obtained 
necessarily  involved  the  reliance  of  plaintifb  upon  them. 

C.  Baimhridge  Smith  for  appellant. 
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WiUiam  Wataon  for  respondents. 

Finch,  J.,  reads  for  affirmance.    • 
All  concur. 
Judgment  affirmed. 


Allen  Benedict,  Respondent,  v.  S.  Milleb  Benedict  et  al., 

Appellants. 

{Argued  April  29, 1881 ;  decided  May  10,  1881.) 

The  complaint  in  this  action  alleges  that  in  February,  1873, 
the  plaintiff  conveyed  certain  lands  to  the  defendant  S.  Miller 
Benedict,  for  the  consideration  of  $15,000,  for  which  the  de- 
fendants gave  their  promissory  notes;  that,  the  defendants 
took  possession  of  the  lands  and  held  them  until  August, 
1874,  when  they  entered  into  a  parol  agreement,  by  which 
they  agreed  to  convey  the  lands  to  the  plaintiff,  in  consid- 
eration of  the  surrender  by  him  of  the  notes  given  for  the 
purchase-money;  that  the  plaintiff,  in  performance  of  the 
agreement  on  his  part,  delivered  all  the  notes,  which  were 
valid  for  their  full  face  and  interest,  to  the  defendants, 
who  destroyed  them,  and  that  they,  thereafter,  retained 
possession  of  the  lands  and  refused  to  convey  them  to  the 
plaintiff.  The  referee  found  the  parol  agreement  to  recon- 
vey  the  lands,  and  the  surrender  to  the  defendant  of  the  notes 
and  their  destruction  by  the  defendants,  but  he  held  th^t  the 
agreement  was  void  under  the  statute  of  frauds. 

The  particular  relief  demanded  in  the  complaint  was  for  spe- 
cific performance  of  the  parol  agreement  to  convey  the  lands  to 
the  plaintiff.  There  was  also  a  general  prayer  for  relief.  The 
rehef  granted  was  that  the  plaintiff  should  have  a  lien  npon  'the 
lands  for  purchase-money  due  him  upon  the  sale  thereof  to 
the  defendant  S.  Miller  Benedict^  and  that  such  lien  be  fore- 
closed. 

The  court  say :  "  The  Code  of  Proceedure  (§  275)  provided 
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that  the  court  could  grant  the  plaintiif  *any  relief  consistent 
with  the  case  made  by  the  complaint  and  embraced  within  the 
issues.'  The  sole  question  presented  for  our  consideration  is 
whether  this  provision  was  violated  on  the  trial  of  this  action. 
*  *  *  The  facts  alleged  showed  that  the  plaintiff  had  sold 
lands  to  the  defendant  for  which  he  had  not  been  paid ;  that  the 
purchase-price  remained  due.  Nothing  more  was  needed  to 
show  that  he  had  an  equitable  lien  for  such  purchase-price ;  and 
a  portion  at  least  of  the  purchase-money  being  due,  no  other  al- 
legation was  needed  to  entitle  him  to  a  foreclosure  of  his  lien. 
{Ja/raon  v.  Oreen^  1  Johns.  Ch.  308 ;  Fish  v.  Howland^  1  Paige, 
20 ;  Bradley  v.  Bosley,  1  Barb.  Ch.  125 ;  Duhoia  v.  JSwfl,  43 
Barb.  26.) 

And  upon  the  allegations  in  the  complaint  and  answer  there 
was  no  error  in  taking  the  account  between  the  parties  because 
the  defendant  was  entitled  to  credit  upon  plaintiff's  claim  for 
the  purchase-money  whatever  he  had  paid  the  plaintiff  thereon, 
and  whatever  was  due  him  from  the  plaintiff,  which  should 
equitably  be  applied  thereon. 

The  trial  seems  to  have  been  a  fair  one.  The  defendant  had 
abundant  opportunity  to  present  any  defense,  legal  or  equitable, 
to  plaintiff's  claim  for  a  lien.  The  whole  controversy  between 
the  parties  was  fully  and  fairly  investigated,  and  we  diould  not 
be  astute  upon  a  ground  which  appears  merely  technical,  to 
find  a  reason  for  opening  a  litigation  which  after  much  labor  and 
expense  was  closed  by  the  judgment  appealed  from." 

C.  D.  Adwms  for  appellant. 

Comdvus  E,  Stephens  for  respondent. 

Per  Cwriam  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Julia  Dardonville,  Respondent,  v.  Hollow  at  Lewis,  Appel- 
lant. 

(Aigaed  April  20, 1881 ;  decided  Maj  10, 1881.) 

Alex.  Gumming  for  appellant. 

William  Oleason  for  respondent 

Agree  to  affirm  withont  opinion. 
All  concur. 
Judgment  affirmed. 


Abneb  Seables,  Bespondent,  v.  Zaohabiah  Cttbtib  et  al.,  Ap- 
pellants. 

(Argued  April  27,  1881 ;  decided  May  10, 1881.) 

H.  A.  Stanton  for  appellants. 

Isaac  8.  Ifewton  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


Geoeob  W.  Ring,  Respondent,  v.  The  Ottt  of  Cohoes,  Ap- 
pellant. 

(Argued  AprU  28, 1881 ;  decided  May  10,  1881.) 

E.  CouTvtrymxjm  for  appellant. 

NatJumid  (7.  Modk  for  respondent 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 
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The  People,  ex  rel.  The  Ulstek  &  Delawaeb  Railroad 
CoMPAirx',  Eespondent,  v.  Chables  Smtih  et  al.,  Appellants. 

An  order  of  reference  in  proceedings  bj  cerHorari  under  the  act  of  1880 
(Chap.  269,  Laws  of  1880),  to  review  and  correct  an  alleged  illegal,  erro- 
neous or  unequal  assessment,  or  an  order  refusing  to  set  aside  such  an 
order  of  reference,  is  not  reviewable  here ;  neither  order  is  final,  nor 
does  it  affect  a  substantial  right,  within  the  meaning  of  the  Code  of 
Qvil  Procedure.  §  190. 

(Argued  Maj  8,  1881 ;  decided  May  18, 1881.) 

This  was  an  appeal  from  an  order  of  General  Term,  which 
affirmed  two  orders  of  Special  Term,  one  of  which  appointed 
a  referee  to  take  testimony,  etc,  in  proceedings  by  certiorari 
under  the  act  chapter  269,  Laws  of  1880,  to  review  and  correct 
an  alleged  illegal  and  nneqnal  assessment ;  the  other  denied  a 
motion  to  set  aside  such  order  of  reference.  (Reported  below, 
24  Hun,  66.)    Edd,  as  above. 

A.  Sokocmmaker  for  appellants. 

S.  Z.  Stdhvaa  for  respondent. 

Per  Curiam.    Opinion  for  dismissal  of  appeal 
All  concur. 
Appeal  dismissed. 


KioHASD   MoMioHAEL,   Eespondcnt,   v.   Chattnoet  Kilmbb, 

Appellant. 

CSubmitted  May  8,  1881 ;  decided  May  13, 1881.) 

Rkportb©  below  (20  Hun,  176). 

A.  Pond  for  appellant. 

JoJm  E.  Putnam  for  respondent. 

Agree  to  dismiss  appeal  without  opinion. 
All  concur. 
Appeal  dismissed. 
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In  the  Matter  of  the  Petition  of  James  A.  Stbikbb  et  al.  to 
Vacate  Assessments. 

(Argued  May  8,  1881 ;  decided  Maj  18,  1881.) 
Kepobted  below  (23  Hun,  647). 
JEdwm  K  Van  Auken  for  appellant.  • 
J.  A.  BeaR  for  respondent- 
Agree  to  affirm  without  opinion. 
All  concur. 
Order  affirmed. 


In  re  Application  of  the  New  Yokk  Central  and  Hud- 
son RivEE  Railroad  Compajst  to  Acquire  Title  to  Lands  of 
Millicent  D.  Marshall  et  al. 

(Argued  May  3, 1881 ;  decided  May  18, 1881.) 

WiUiam  O.  Cox  for  appellant. 

Spencer  Clmton  for  respondent. 

Agree  to  affirm  without  opinion- 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Assignment  of  Annie  Bailey  for  the  Ben- 
efit of  Creditors. 

A  return  to  this  court  on  appeal  from  an  order  should  consist  of  certified 
copies  of  the  notice  of  appeal,  the  order  appealed  from  and  the  papers 
on  which  the  court  below  acted,  and  the  case  made  by  the  appellant 
should  consist  of  a  copy  of  this  return.  A  case  is  defective  that  con- 
tains no  certificate  or  copy  of  any  certificate  of  the  court  below. 

Where  a  case  instead  of  a  certificate  contains  this  statement  "  return  certi- 
fied as  required  by  law,  "  Add,  that  this  could  not  be  accepted  as  a  sub- 
stitute. 

(Submitted  May  8, 1881 ;  decided  May  13,  1881.) 
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This  was  an  appeal  from  an  order  of  General  Term  aflSrming 
an  order  of  Special  Term  which  granted  an  application  under 
the  act  in  relation  to  assignments  for  the  benefit  of  creditors 
(§  3,  chap.  466,  Laws  of  1847  as  amended  by  chapter  318, 
Laws  of  1878),  to  remove  the  assignee  of  Annie  Bailey  because 
of  failure  to  comply  with  the  statute,  and  because  of  incompe- 
tency and  misconduct  in  office.  The  case  on  appeal  contained 
no  certificate  of  the  court  below,  but  instead  thereof  this  state- 
ment :  '^  return  certified  as  required  by  law."  Hdd  as  above, 
but  the  court  state ;  that  as  "  to  reject  the  papers  would  impose 
upon  the  parties  additional  delay  and  expense,  we  have  exam- 
ined the  grounds  upon  which  the  appellant  relies  "  and  the  court 
found  them  untenable  ;  that  the  judge  who  granted  the  order 
had  jurisdiction  of  the  subject-matter  under  said  act;  that 
there  was  evidence  to  sustain  his  findings,  and  they  having  been 
approved  by  the  General  Term  were  conclusive  here. 

Oeorge  F.  Ga/rdiner  for  appellant. 

Albert  Roberta  for  respondent. 

Danfobth,  J.,  reads  for  affirmance. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  S.,  an  Imprisoned  Debtor. 

Where  upon  application  under  the  statute  (2  R.  S.  31,  §  1  e<  seq)  for  the 
discharge  of  a  debtor  imprisoned  on  execation,  a  question  of  fact  arises 
as  to  whether  the  petitioner  has  disposed  of  his  property  with  intent  to 
defraud,  the  determination  of  the  court  4>elow  is  not  reviewable  here. 
(Code  of  Civil  Procedure,  §  1387.) 

(Submitted  May  8,  1881 ;  decided  May  13, 1881.) 

This  was  an  appeal  from  an  order  of  General  Term,  affirm- 
ing an  order  of  a  County  Court  discharging  the  petitioner  from 
imprisonment. 

The  petitioner  filed  a  petition  in  the  County  Court  of  Onon- 
daga county  for  his  discharge  from  imprisonment  by  virtue  of 


\ 


CAUSES  NOT  BEPOETED  IN  FULL.  631 

an  execution  against  his  person,  and  obtained  his  discharge 
under  article  6,  title  1,  chapter  5,  part  2  of  the  Revised  Stat- 
utes. The  judgment  creditor  claimed  that  the  discharge  should 
not  have  been  .granted,  because  the  evidence  shows  that  the 
petitioner  had  disposed  of  some  of  his  property  with  intent  to 
defraud  his  creditors.     The  court  say  : 

"  We  have  carefully  examined  the  evidence  taken  in  the 
County  Court,  and  we  think  it  cannot  be  said  that  it  conclu- 
sively appears  that  the  petitioner. had  disposed  of  any  of  his 
property  with  intent  to  defraud  his  creditors.  Whether  he 
had  or  not  was  a  matter  of  fact  to  be  determined  upon  the 
evidence,  and  the  County  Court  and  Supreme  Court  having 
determined  this  question  of  fact  in  favor  of  the  petitioner,  wo 
ought  not  to  interfere,  and  have  no  jurisdiction  to  interfere, 
with  such  determination.  (Code,  §  1337.)  The  intent  with 
which  the  petitioner  disposed  of  his  property  was  an  inference  of 
fact  to  be  drawn  from  the  evidence  by  the  courts  below,  and 
we  must  take  it  as  they  have  drawn  it." 

Kennedy  <&  Tracy  for  appellants. 

e/.  Z.  King  for  respondent. 

Earl,  J.,  reads  for  aflSrmance. 
All  concur. 
Order  affirmed. 


Julius  Pokrschke,  Appellant,  -y.  Geobge  Kbaoht,  Respondent. 

(Argued  May  5, 1881 ;  decided  Maj  13, 1881.) 

John  P.  Schumcm  for  appellant. 

D.  M.  Porter  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 
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Nathan  W.  Lbaoh,  Appellant,  v.  Patbick  Ajtobbson,  Bo- 

spondent. 

(Argued  Maj  6, 1881 ;  decided  May  18,  1881.) 

JSTathanid  C.  Moak  for  appellant. 

Jacob  A.  Oro88  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 

Order  affirmed,  and  judgment  absolute  against  appellant  on 
stipulation. 


TJbbanb  Lanowoethy,  Appellant,  v.  The  Oswego  and  Onon- 
daga Insurance  Cohpant,  Respondent. 

A  poUcj  of  insuranoe  waa  issued  by  defendant  upon  plaintifiF*8  "hop-house, 
while  drying  hops/'  from  Aug^ust  16  to  October  16,  1876.  The  hop-house 
was  destroyed  by  a  fire  which  occurred  within  the  time  specified,  but 
after  plaintiff  had  ceased  drying  hops.  In  an  action  upon  the  policy, 
held,  that  defendant  was  not  liable. 

(Argued  May  6,  1881 ;  decided  May  13, 1881.) 

On  the  15th  day  of  August,  1875,  the  defendant  issued  to 
the  plaintiff  a  policy  of  insurance  upon  his  hop-house.  The 
insurance  was  specified  to  be  "  on  his  frame  shingle  roof  hop- 
house,  while  drying  hops,"  and  the  defendant  agreed  to  make 
good  to  the  plaintiff  all  loss  or  danger  which  should  happen 
"  by  fire  to  the  property  so  specified,"  from  the  15th  day  of 
August  to  the  15th  day  of  October,  1875.  The  hop-house 
was  destroyed  by  fire  September  30, 1875,  after  plaintiff  had 
ceased  drying  hops.  The  complaint  was  dismissed  on  trial. 
Hddy  no  error.     The  court  say  : 

"  The  defendant  did  not  undertake  to  insure  the  hop-house 
against  fire  generally  during  the  time  specified,  but  during  the 
time  specified  only  "  while  drying  hops."  Force  should  be 
given  to  all  the  language  used,  and  that  can  be  done  only  by 
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the  constrnction  thus  given.  If  this  had  been  intended  as  an 
absolute,  general  insurance  for  the  f uU  term  of  sixty  days,  the 
words  "  while  drying  hops,"  were  purposeless,  having  no  signifi- 
cation. 

Therefore,  as  the  fire  happened  after  the  plaintiff  had  ceased 
drying  hops,  the  defendant  was  not  liable,  and  no  error  was 
committed  in  dismissing  the  complaint. 

E.  Countryrnafi  for  appellant. 

C.  TT.  Avery  for  respondent. 

Eabl,  J.,  reads  for  affirmance. 
.  All  concur. 
Judgment  affirmed. 


J.  Nblson  Tappan,  as  Trustee,  etc..  Appellant,  v.'  The  State 
Bane  of  New  Brunswick,  Respondent. 

(Aigaed  May  9,  1861 ;  decided  May  13.  1881.) 

Albert  A,  Ahhott  for  appellant. 

John,  E.  Pa/rsons  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


Mart  L.  Fisher  et  al.,  Eespondents,  v.  Charles  "W.  Hersey 
et  al..  Appellants. 

(Submitted  Maj  8,  1881 ;  decided  May  81, 1881.) 

This  was  an  action  for  partition  of  premises,  of  which 
plaintiff  owned  three-eighths  and  the  defendant  Hersey  owned 
five-eighths.     Under  the  judgment  therein  the  premises  were 
SiCKELS  —  Vol.  XL.        80 


634  MEMORANDA  OF 

sold  in  Angnst,  1878,  to  plaintiffs,  but  the  sale  was  set  aside, 
and  they  were  resold  in  December,  1879,  Hersey  being  the  pur- 
chaser. Plaintiffs  moved  that  Hersey  be  required  to  pay  on  his 
bid  sufficient  out  of  his  five-eighths  of  the  purchase-money  to 
satisfy  an  alleged  lien  thereon  f oi:  rent  of  plaintiffs^  portion 
up  to  the  time  of  the  final  sale. 

The  lands  had  been  for  some  years  occupied  for  the  purpose 
of  a  tannery  and  out-buildings  by  Hersey  under  a  lease  from 
the  plaintiffs  of  their  three-eighths,  which  expired  on  the  15th 
of  September,  1877,  and  which  Hersey  had  declined  to  renew. 
He,  however,  continued  in  possession,  and  in  February,  1878, 
this  action  was  brought  for  a  partition  and  sale.  The  plaintiffs, 
on  the  9th  of  April,  1878,  obtained  an  order  appointing  a  re- 
ceiver of  the  rents  and  profits  of  the  premises  pending  the  ac- 
tion. By  this  order  the  receiver  was  authorized  to  lease  the 
premises,  giving  the  defendant  Hersey  and  his  partners  the  pref- 
erence, and  a  referee  was  appointed  to  ascertain  what  would  be 
a  fair  rent  in  case  such  rent  could  not  be  agreed  upon. 
The  order  declared  that  if  the  rent  found  by  the  referee 
should  be  satisfactory  to  the  owners,  Hersey  might  take  a  lease 
during  the  pendency  of  the  action  from  the  plaintiffs  if  they 
were  willing  or  he  might  give  a  bond  for  the  payment  thereof 
to  the  plaintiffs.  That  if  such  condition  were  not  accepted  by 
Hersey,  the  receiver  might  lease  said  premises  for  such  sum, 
said  rent  to  be  secured  by  said  Hersey  since  the  expiration  of 
the  old  lease,  if  he  should  give  a  bond  or  take  a  lease  from  the 
receiver.  This  order  was  supplemented  by  a  stipulation  dated 
April  9,  1878,  which  it  was  agreed  should  form  part  of 
the  order. '  This  stipulation  provided  that  the  rent  from  the 
expiration  of  the  old  lease  to  September  1,  1878,  as  agreed 
by  the  parties  or  settled  by  the  referee,  should  be  paid  by 
Hersey  on  that  day,  and  that  Hersey  should  secure  the  same 
by  his  bond.  It  was  further  stipulated  that  the  bond  should 
provide  for  the  payment  of  rent  at  the  same  rate  during  the 
pendency  of  the  action  beyond  September  1,  1878.  The 
defendants  continued  in  possession  under  this  order  and 
stipulation  ;  but  before  any  bond  had  been  given  for  the  rent, 
and  before  the  amount  to  be  paid  had  been  ascertained  by 
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agreement  or  reference,  viz.,  on  May  7,  1878,  judgment  was 
entered  in  tlie  action,  and  in  that  judgment  was  inserted  the 
following  clause :  "  It  is  further  adjudged  that  the  three-eighths 
of  the  rents  *  *  *  of  said  premises  from  and  since  Sep- 
tember 15,  18YY,  as  determined  by  the  agreement  of  the  par- 
ties, or  by  the  referee  heretofore  appointed  in  this  action 
*  *  *  be  and  hereby  is  declared  to  be  a  lien  upon  the  in- 
terest of  said  Charles  W.  Hersey,  and  that  the  sheriff  withhold 
for  and  pay  to  each  of  the  plaintiffs  one  of  such  eighths,  unless 
said  Hersey  shall  have  paid  the  same  before  such  sale." 
After  the  first  sale  and  about  September  1,  1878,  Hersey 
ceased  to  use  the  tannery.  After  judgment  was  rendered,  the 
referee  fixed  the  amount  of  rent,  the  parties  not  having  agreed. 
Hersey  paid  the  rent  as  so  fixed  up  to  the  time  of  the  first  sale, 
but  refused  to  pay  thereafter,  and  the  application  was  to  com- 
pel payment  up  to  the  second  sale. 

The  court  say :  "  This  provision  (i.  e.  the  one  in  the  judg- 
ment above  quoted)  rendered  the  giving  of  a  bond  for  the  rent 
unnecessary.  The  rent  from  September  16,  1877,  as  fixed  by 
agreement  or  reference,  was  absolutely  and  unconditionally 
made  a  lien  on  Hersey's  share  of  the  property.  The  time  dur- 
ing which  this  rent  was  to  run  was  not  limited  to  September  1, 
1878,  or  any  period  short  of  that,  when  the  interests  of  the 
parties  were  to  be  changed  by  a  sale.  No  bond  was  required 
to  be  given  or  lease  executed,  or  other  condition  performed  for 
the  purpose  of  making  this  rent  a  lien  on  Hersey's  share  of 
the  property.  The  provision  in  the  judgment  was  a  substitute 
for  the  bond.  The  bond  agreed  to  be  given  was  to  have  se- 
cured the  rent  up  to  September  1,  1878,  and  beyond  that  date 
so  long  as  the  action  should  be  pending,  at  the  same  rate.  The 
judgment  was  undoubtedly  intended  to  secure  the  same  rent 
for  which  the  bond  had  been  agreed  to  be  given.  It  is  impos- 
sible to  see  how  the  defendants  can  derive  any  advantage  from 
having  omitted  to  give  the  bond,  or  what  advantage  the  plaint- 
iffs would  have  obtained  by  requiring  it,  after  the  entry  of  the 
judgment.  We  think  that  both  by  the  stipulation  and  the 
judgment  the  defendants  became  liable  for  the  rent  at  the  rate 
fixed  by  the  referee  from  September  15,  1877,  during  the  pen- 
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dency  of  the  action,  even  if  it  continued  after  September  1, 
1878,  and  that  by  this  was  intended  nntil  the  sale  of  the 
property.  If  no  sale  had  taken  place  nntil  December,  1879, 
the  rent  fixed  by  the  referee  wonld  have  continued  till  that 
time.  The  sale  in  August,  1878,  having  been  set  aside,  must 
be  regarded  as  no  sale,  and  did  not  stop  the  ronning  of  the 
rent.  And  the  fact  that  the  defendant  Hersey,  in  reliance 
upon  the  invalid  sale,  ceased  to  make  use  of  the  tannery,  and 
provided  himself  with  another,  did  not  relieve  him  from  the 
payment  of  the  rent  or  entitie  him  to  surrender  the  prem- 
ises." 

Oeorge  W.  Smith  for  appellants. 

(7.  D.  Adams  for  respondents. 

All  concur,  except  Folgeb,  Ch.  X,  absent,  and  Eabl,  J.,  dis- 
senting. 

Order  affirmed. 


Maby  Ryaj!t,  Respondent,  v,  Thomas  F.  Hayes  et  al.,  Appel- 
lants. 

(Argued  Maj  9, 1881 ;  decided  May  81, 1881.) 
DEomED  on  the*  facts. 
/.  T.  Williams  for  appellants. 
John  O.  ConnoTj  Jr.^  for  respondent. 

FmoH,  J.,  reads  for  modification  of  judgmant  by  adding  a 
direction  that  the  bond  in  question  be  canceled,  discharged 
and  delivered  up  to  the  obligor,  and  as  modified,  affirmed. 

All  concur,  except  Foloeb,  Ch.  J.,  absent. 

Ordered  accordingly. 
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John  CoLLms,  Respondent,  v,  Stephen  A.  Ralli  et  aL,  Ap-    \\^_J^ 

pellants. 

(Argued  May  7, 1881;  decided  May  31,  1881.) 

Rbpobted  below  (20  Him,  246). 

Covdert  Brothers  ior  appellants. 

FreUng  H.  Smith  for  respondent. 

Per  Cwricmi.    Mem.  foraflSnnance  on  opinion  of  Pratt,  J., 
in  court  below. 
All  concur. 
Judgment  affinnedi 


Chables  W.  Phillips,  Appellant,  v.  Nathan  A.  Dye  et  al., 
Respondents. 

(Argued  May  12, 1881 ;  decided  B{ay  81,  1881.) 

Sarwael  Hand  for  appellant. 

D.  H.  Bolles  for  respondents. 

Agree  to  affirm  on  opinion  of  Daniels,  J.,  in  court  below. 
All  concur. 
Judgment  a£Srmed. 


Emelinb  8.  Hobaet,  Executrix,  etc.,  Respondent,  *».  George 
H.  Hobart,  Executor,  etc.,  Dblob  A.  Bellis,  Referee,  Ap- 
pellant. 

Jjt  seems  that  the  proviision  of  the  rule  (Rule  8)  requiring  an  order  on  a 
non-enumerated  motion  to  specify  '*aU  the  papers  used  or  read  on  the 
motion/'  is  not  satisfied  by  a  statement  that  the  motion  was  made  upon 
all  the  papers  and  proceedings  in  the  action.   (Rule  1,  Ct.  of  Appeals.) 

An  appeal  to  this  court  from  an  order  of  General  Term  only  brings  up 
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certified  oopiefi  of  the  notice  of  appeal,  the  order  appealed  from  and  the 
papers  on  which  the  coart  below  acted. 
When  a  retam  is  procured  of  papers  not  before  the  General  Term,  a  mo- 
tion to  correct  the  retam  and  to  require  the  appellant  to  make  a  case  as 
required  by  the  rules  is  proper. 

(Argued  May  81, 1881;  decided  June  18, 1881.) 

This  was  a  motion  to  correct  a  return  and  to  require  ap- 
pellant to  make  and  serve  a  case  as  required  by  the  rules. 

The  action  was  for  partition. 

The  appeal  was  by  a  referee  appointed  to  sell  from  an 
order  of  General  Term,  affirming  so  much  as  was  appealed 
from  of  an  order  of  Special  Term  confirming  the  report  of  sale, 
but  cutting  down  the  fees  of  the  referee.  The  appeal  to  the 
General  Term  was  from  the  latter  portion  of  the  order. 

The  mem.  of  decision  which  states  the  material  facts  is  as 
follows : 

"  It  does  not  appear  that  referee  Bellis  was  a  party  to  the 
proceeding  which  resulted  in  an  order  at  Special  Term  con- 
firming the  report  of  sale  in  this  action,  after  cutting  down  his 
fees.  But  he  appealed  from  so  much  of  it  as  aggrieved  him, 
and  was  entitled  to  the  benefit  of  all  the  papers  on  which  the 
order  rested.  Those  were,  as  the  order  states,  not  only  "  the 
referee's  report,"  but  "  all  the  papers  and  proceedings  in  the 
action."  A  statement  so  general  does  not  satisfy  that  rule  of 
the  Supreme  Court  which  requires  all  the  papers  used  or  read 
on  the  motion  to  be  specified  in  the  order  (Rule  3),  but  no  ob- 
jection seems  to  have  been  taken  to  the  omission  by  either  party, 
and  in  preparing  his  appeal  papers  to  the  General  Term  the 
referee  printed  only  the  report  of  sale  and  receipts  and  vouch- 
ers therein  referred  to.  Upon  those  papers  he  invoked  the  ac- 
tion of  the  court,  and  his  appeal  from  its  decision  can  only 
bring  up  certified  copies  of  the  notice  of  appeal,  the  order  ap- 
pealed from,  and  the  papers  on  which  the  court  below  acted  in 
making  the  order.  (Rule  1,  Ct.  of  App.)  He  was  also  bound 
to  prepare  and  serve  on  the  respondents  a  copy  of  the  papers  so 
returned,  together  with  a  copy  of  the  opinion  of  the  court.  It 
is  apparent  that  these  rules  have  not  been  obeyed.  A  return 
has  been  procured  of  papers  which  were  not  before  the  Gen- 
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eral  Term,  and  the  case  served  is  also  excessive.  Therefore 
the  motion  to  correct  the  return  and  require  the  appellant  to 
make  a  case  and  serve  copies  thereof,  as  required  by  the  rules 
of  this  court,  must  be  granted,  with  costs." 

Ghcurles  JR.  Kings  for  motion. 

HdbartM.  Chapmam,  opposed. 

Danfobth,  J.,  reads  for  granting  motion. 
All  concur,  except  Folgeb,  Ch.  J.,  absent. 
Motion  granted. 


Gbobge  Wadswobth,  as  Administrator,  etc,  Bespondent,  v, 
John  Heebmans,  Appellant. 

(Argued  June  1, 1881;  decided  June  14,  1881.) 

Mem.  of  decision  below  (22  Hun,  455). 

This  action  was  brought  originally  by  Joseph  F.  Hill,  the 
present  plaintifPs  intestate.  After  the  decision  upon  appeal  to 
the  General  Term  said  Hill  died,  and  the  present  plaintiff  was 
substituted. 

The  action  was  replevin  to  recover  possession  of  two  town 
bonds.  Defendant  claimed  as  assignee  of  one  Fellows,  who 
died  previous  to  the  trial.  PlaintiflPs  evidence  was  to  the 
effect  that  the  bonds  were  transferred  to  him  by  one  Eedboum, 
in  consideration  of  his  agreement  to  procure  and  deliver  up  to 
Eedboum  two  promissory  notes  which  the  latter  had  given  to 
Fellows,  which  agreement  was  performed  by  Hill.  The  bonds 
were  payable  to  the  order  of  the  treasurer  of  the  Utica,  Horse- 
heads  and  Elmira  Kailroad  Company.  At  the  time  of  the  pur- 
chase there  was  an  indorsement  in  blank  upon  each  of  the 
bonds  signed  by  said  treasurer.  After  the  purchase  Hill  put 
the  bonds  in  a  drawer  exclusively  used  by  him  for  his  private 
papers,  which  was  in  a  safe  in  an  office  occupied  by  Hill  & 
Fellows.  In  the  absence  of  Hill  in  Europe  the  bonds  were 
taken  from  the  safe  by  defendant.    The  latter  gave  evidence 
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tending  to  show  that  Hill  was  the  agent  of  Fellows,  and 
claimed  that  this  agency  accounted  for  Hill's  possession  of  the 
notes,  and  that  the  pnrchaae  was  for  Fellows.  The  court  held 
that  the  evidence  authorized  the  submission  to  the  jury  of  the 
question  as  to  Hill's  title.  The  bonds  were  produced  on  the 
trial,  the  blank  in  the  indorsement  was  then  filled  up  with  the 
name  of  Fellows,  written  in  by  himself. 

Hill,  as  a  witness  in  his  own  behalf  on  the  trial,  was  asked : 
"  At  the  time  you  left  those  bonds  in  the  safe  was  the  name  of 
Mr.  Fellows  in  either  of  these  indorsements  ? "  And  also : 
"  Was  the  name  of  Joseph  Fellows  anywhere  in  these  instru- 
ments at  that  time  ?  "  These  questions  were  objected  to  on  the 
ground  that  the  evidence  was  incompetent  under  section  829  of 
the  Code,  and  necessarily  involved  a  personal  transaction  with 
Fellows,  who  was  dead.  The  court  say :  "  We  do  not  think  the 
inquiry  involved  any  personal  transaction  between  Hill  and 
Fellows.  It  respected  merely  the  then  condition  of  the  bonds. 
It  neither  aflSrmed  nor  negatived  any  personal  transaction  be- 
tween the  two.  The  insertion  of  his  name  in  the  blank 
might  well  have  been  the  separate  and  independent  act  of  Fel- 
lows, and  not,  in  and  of  itself,  a  personal  transaction  be- 
tween the  two.  Whether  it  was  done  with  the  consent  or 
without  the  consent  of  Hill,  because  of  a  transfer  by  him, 
or  through  a  mistake  of  Fellows,  would  have  involved  a  per- 
sonal transaction  between  the  two.  Those  were  the  material 
inquiries  and  were  excluded.  That  the  name  was  not  in  the 
bonds  when  Hill  left  them  in  the  safe  amounted  only  to  a  de- 
scription of  the  bonds  and  indorsement  as  thus  left.  Neither  in 
its  essential  nature,  nor  by  reason  of  the  proofs,  did  it  involve 
a  personal  transaction  between  the  two,  either  by  way  of  affirma- 
tion or  denial  Both  Hill's  knowledge  and  Fellows'  act  were 
in  their  essential  character  separate  and  independent  of  each 
other.  We  must  enforce  the  rule  fairly,  but  draw  the  line 
somewhere.  It  is  not  always  easy  to  do  so  with  entire  cer- 
tainty and  precision.  We  hesitate  less  in  this  case,  because,  if 
the  line  is  not  drawn  at  the  point  adopted,  it  is  difficult  to  see 
where  it  can  be  drawn  at  all.  Inferences  may  often  be  framed 
out  of  the  most  independent  facts.  When  Hill  testified  that 
he  bought  the  bonds  of  Bedboum,  and  put  them  among  his 
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own  papers  in  the  safe,  it  might  be  said,  inf erentially,  to  nega- 
tive any  personal  transaction  with  Fellows  by  which  the  bonds 
were  to  be  bought  for  him.  The  rule  must  be  applied  in  each 
case  to  the  facts  as  they  arise,  but  without  pushing  it  to  ex- 
tremes beyond  its  natural  application.  It  may  also  be  observed 
that  there  is  great  justice  and  fairness  in  the  ruling  below. 
The  assignee  defending  was  allowed  to  show  the  condition  of 
the  bonds  at  one  time  with  the  name  of  Fellows  in.  Was  it, 
then,  improper  for  HiU  to  show  their  condition  at  another  time 
with  the  name  of  Fellows  out  ?  Did  not  the  dead  man  have 
enoiigh  of  advantage  when  he  was  allowed  to  reach  out  from 
liis  grave  and  put  into  the  middle  of  this  trial  his  declaration  in 
writing  that  he  owiied  these  bonds  i  The  spirit  and  purpose  of 
this  provision  of  the  Code  is  equality,  to  prevent  undue  advan- 
tage ;  and  that  purpose  should  be  kept  in  view  when  border 
questions  arise  and  lines  of  distinction  are  to  be  drawn.  We 
think  the  courts  below  applied  the  rule  fairly,  and  committed 
no  error  in  overruling  the  objections." 
A.  Sadden  for  appellant. 

{George  B.  Bradley  for  respondent. 

FmoH,  J.,  reads  for  affirmance. 

All  concur,  except  Foloeb,  Ch.  J.,  absent. 

Judgment  affirmed. 


The  People,  ex  rel.  David  A.  Soott  et  aL,  Eespondents,  v.  The 
Board  of  Supebvisoes  of  Oraetoe  County,  Appellant. 

(Argued  June  6, 1881  ;  decided  Jane  14, 18810 

Rbpobted  below  (20  Hun,  196). 

Oeorge  W.  Oreene  for  appellant. 

M.  H.  Hirschberg  for  respondent 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 
SicKELS — Vol.  XL.        81 
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Andeebon  Dunn,  Kespondent,  v.  Edwaed  D.  Jajibs,  Appel- 
lant. 

(Argaed  Jane  7,  1881 ;  decided  Jane  14,  1881.) 

jB*.  S.  JSenn  for  appellant. 

J.  W.  Grams  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


Bbadley  S.  ILorton,  Appellant,  t?.  Nathaniel  Dokony  et  al., 

Eespondents. 

(Submitted  Jane  7,  1881;  decided  June  14, 1881.) 

Oeorge  MiUer  for  appellant. 
William  Wickha/rrb  for  respondents. 

Per  Curimn,  Mem.  for  affirmance  of  order  of  General  Term 
and  for  judgment  absolute  against  plaintiff,  on  authority  of 
Halloch  V.  Dommy  et  al.  (69  N.  Y.  238). 

All  concur. 

Judgment  affirmed. 


Fbedebiok  Humphbeys,  Appellant,  v.  Francis  "W.  Hubtt, 

Eespondent. 

(Argued  Jane  6, 1881 ;  dedded  June  14, 1881.) 
Decided  on  the  facts  in  the  case. 
Samuel  Hamd  for  appellant. 
Coles  Mm'ria  for  respondent. 

Earl,  J.,  reads  for  affirmance. 

All  concur,  except  Folgbr,  Ch.  J.,  absent. 

Judgment  affirmed. 
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L)A  M.  Dodge,  Eespondent,  v.  William  K.  Mann,  Appellant. 

Jadgment  was  entered  herein  on  a  verdict  for  plaintiff  after  the  making 
and  pending  the  decision  of  a  motion  on  the  minates  of  the  court  to  set 
aalde  the  verdict  on  the  ground  that  there  was  no  sufficient  iavidence  to  sus- 
tain it  and  that  the  damages  were  excessive.  The  court  granted  the  mo- 
tion ;  granted  a  new  trial  and  directed  that  the  judgment  should  he  va- 
cated on  the  sole  ground  of  excessive  damages.  On  appeal  to  the  Gen- 
eral Term,  a  case  was  made  and  settled  ;  the  order  was  reversed  and  a 
further  judgment  for  costs  was  rendered.  Held,  that  the  latter  judg- 
ment was  not  appealable;  that  the  only  questions  passed  upon  by  the  Gen- 
eral Term  were  those  raised  on  the  motion  and  these  were  not  review- 
able here. 

It  tteema  that  if  defendant  desired  to  bring  his  exceptions  before  the 
General  Term  for  review  he  should  have  moved  for  a  new  trial  on  ex- 
ceptions, or  appealed  from  the  judgment  on  the  verdict. 

(Argued  June  8, 1881 ;  decided  June  21,  1881.) 

This  was  a  motion  to  dismiss  an  appeal  from  a  judgment  of 
General  Tenri. 

The  action  was  for  false  imprisonment  and  malicious  prosecu- 
tion. 

The  defendants,  on  the  coming  in  of  the  verdict,  moved  on 
the  minutes  of  the  court  to  set  aside  the  verdict  on  the  ground : 
Ist.  That  there  was  no  sufficient  evidence  to  charge  the  defend- 
ant and  William  K.  Mann  with  having  caused  the  arrest  of 
the  plaintiff ;  2d.  That  there  was  no  evidence  of  malice ;  and 
8d.  That  the  damages  were  excessive.  Before  the  decision  of 
the  motion  judgment  was  entered  on  the  verdict.  An  order 
was  afterward  made  by  the  justice  presiding  at  the  trial,  set- 
ting aside  the  verdict  and  granting  a  new  trial  on  the  sole 
ground  that  the  damages  were  excessive,  and  directing  that 
the  judgment  entered  on  the  verdict  be  vacated.  From  this 
order  an  appeal,  was  taken  by  the  plaintiff  to  the  General  Term, 
and  thereupon  a  case  was  made  and  settled,  and  after  argument 
an  order  was  made  by  the  General  Term  reversing  the  order 
made  at  Circuit,  and  a  further  judgment  was  entered  for  the 
costs  of  the  appeal,  from  which  this  appeal  was  taken. 

No  motion  was  made  for  a  new  trial  upon  exceptions,  nor 
was  any  appeal  taken  from  the  judgment  entered  on  the  verdict. 
The  court  say : 
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"  If  the  defendantfl  desired  to  bring  their  exceptionfl  before 
the  General  Term  for  review,  they  should  have  moved  for  a 
new  trial  on  exceptions,  or  appealed  from  the  judgment 
entered  on  the  verdict,  and  made  a  case  containing  exceptions. 
If  any  of  the  exceptions  taken  at  the  trial  are  of  sufficient  impor- 
tance to  justify  an  appeal  from  the  judgment,  that  course  is  still 
open,  imless  the  time  has  expired,  and  the  right  of  appeal  has 
been  terminated  by  notice.  As  the  case  now  stands,  the  only  ques- 
tions which  were  passed  upon  by  the  General  Term  were  those 
raised  on  the  motion  for  a  new'  trial.  These  were  as  to  the 
weight  of  the  evidence  (there  having  been  no  motion  for  a  non- 
suit), and  the  excessiveness  of  the  damages,  and  it  is  too  well 
settled  to  admit  of  discussion  that  such  questions  are  not  re- 
viewable in  this  court." 

James  EmoU  for  motion. 

E,  Countryman  Of  i^o&&di. 

Rapallo,  J.,  reads  for  granting  motion. 
All  concur. 
Appeal  dismissed. 


David  R  Fogelsongek  et  al..  Respondents,  v.  Thomas  Fob- 
son,  Appellant. 

(Sabmitted  June  14,  1881;  decided  June  21,  1881.) 

FraJdm  D.  Locke  for  appellant. 

WiUiamz  Z.  Jones  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Order  affirmed. 
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Fbedebiok  Sohabfbb  et  al.,  Appellants,  v.  Wasbbn  Soxjlb, 

Bespondent 

(Alined  June  14, 1881;  decided  June  21, 1881.) 

Ashiel  p.  Fitch  for  appellant 

T.  C.  Heed  for  respondent. 

Agree  to  aflirm  without  opinion. 
All  concur. 
.  Order  affirmed. 


Mabia  Luobboia  De  Bivas  et  aL,  Kespondents,  v.  Ana  BiVAd 
De  Hebques,  Appellant. 

(Argued  June  14,  1881;  decided  June  21, 1881.) 

John  S.  Post  for  appellant. 

Fm/met  H.  Oloott  for  respondent. 

Agree  to  affinn  without  opinion.  . 
All  concur. 
Order  affirmed. 


The  People  ex  rel.,  Sophia  G.  Vandervooet,  Executrix,  etc., 
Appellant  and  Bespondent,  v.  "William  B.  Gbaob,  Mayor, 
etc.,  et  al.,  Appellants  and  Bespondents. 

(Aigued  June  14,  1881;  decided  June  21 ,  1881.) 

Fra/ncis  Lynde  Stetson  for  plaintiff. 

Iticha/rdf  0.  Gonnan  for  defendants. 

Agree  to  affirm  without  opinion. 
All  concur. 
Order  affirmed. 
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In  the  Matter  of  the  Petition  of  Aabon  Bathokb  to  Vacate 
an  Aseessment. 

(Argued  Jane  U,  1881;  decided  June  21,  1881.) 

J,  A.  BeoHl  for  appellant. 

Gha/rles  E.  Miller  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Order  affirmed. 


j-^^^l         The  Pacific  Mail  Steaimhip  Company,  Appellant,  v.  Wil- 
1122 — !?l  LiAM  ToEL,  Survivor,  etc.,  Respondent. 

Where  a  plaintiff,  who  has  obtained  a  preliminary  injunction,  after  it  haB 
been  served,  enters  an  order  vacating  it,  and  subsequently,  without  the 
consent  of  defendant,  obtains  an  ex  parte  order  discontinuing  the  ac- 
tion, these  orders  are  equivalent  to  a  determination  that  plaintiff  was 
not  entitled  to  the  injunction,  and  defendant  is  entitled  to  an  order  of 
reference  to  ascertain  his  damages  by  reason  thereof. 

(Argued  June  14,  1881;  decided  June  21,  1881.) 

The  defendants  advertised  for  sale  under  a  mortgage  two 
steamships.  The  plainttfif  thereupon  commenced  this  action  to 
restrain  such  sale  and  for  other  relief,  and  obtained  a  temporary 
injunction  upon  giving  security  in  the  sum  of  $1,000.  Some 
days  after  the  injunction  order  had  been  served  and  in  force, 
plaintiffs  attorney  entered  an  order  vacating  and  discharging 
the  injunction.  After  the  cause  was  at  issue  and  noticed  for 
trial,  plaintiflE  obtained  an  expa/rte  order  without  consent  of  the 
defendants,  discontinuing  the  action  upon  payment  of  costs. 

Thereafter,  upon  motion  of  defendants  a  referee  was  appointed 
to  ascertain  the  damages  sustained  by  them  by  reason  of  the  in- 
junction. A  hearing  was  had  before  such  referee,  and  he  report- 
ed the  (iamages  at  $4,284.25,  and  his  report  was  confirmed  at 
the  Special  Term.  The  plaintiff  appealed  from  the  order  of  con- 
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finnation  to  the  General  Term,  and  there  the  damages  were  re- 
^  duced  to  $1,000,  the  amount  of  the  undertaking.  The  plaint- 
iff then  brought  this  appeal. 

The  court  say :  "  The  orders  vacating  the  injunction  and  dis- 
continuing the  action  entered  by  the  plaintiff  are  in  effect  a  de- 
termination, or  at  least  equivalent  to  a  determination,  that  the 
plaintiff  was  not  entitled  to  the  injunction  granted.  {Palmer 
V.  JFoley,  71  N.  T.  Ill ;  Benedict  v.  Benedict,  7jS  id.  600.) 

We  cannot  inquire  now  whether  or  not  the  plaintiff  was  in 
fact  entitled  to  the  injunction.  That  matter,  for  the  purpose 
of  this  proceeding,  has  been  conclusively  established  against  it. 

The  only  matter  litigated  before  the  referee  was  the  amount 
of  damages  to  be  awarded  to  the  defendants.  As  to  that  mat- 
ter we  do  not  perceive  that  he  committed  any  error  which  has 
not  been  corrected  by  the  General  Term.  The  evidence  war- 
ranted the  amount  of  damages  given  at  the  General  Term,  and 
with  its  decision  we  cannot  interfere  " 

James  P.  Lowrey  for  appellant. 

«/.  A,  Shoudy  for  respondent. 

Eabl,  J.,  reads  for  affirmance. 
All  concur. 
Order  affirmed. 


WiLLiAK  GoDDABD,  Appellant,  V.  KoBEBT  0.  Tjbenbath,  Re- 

^ondent. 

'  (Submitted  June  14, 1881 ;  decided  June  21, 1881.) 

WUliam  H.  Mundy  for  appellant. 

Edwin  M,  Wight  for  respondent. 

Agree  to  affirm  without  opinion. 
AU  concur. 
Judgment  affirmed. 
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John  L.  Bbownell,  Respondent,  v.  Elibha  Ruokman,  Appel- 
lant. 

Where  the  court  grapts  an  order  within  its  discretion,  upon  terms,  the 
party  asking  for  it  cannot  appeal  to  this  court ;  he  need  not  accept  the 
conditions,  if  he  declines  he  stands  as  if  the  favor  was  denied,  and 
the  power  of  review  ends  with  the  General  Term. 

(Argued  June  14,  1881  ;  decided  June  21,  1881.) 

This  was  an  appeal  from  an  order  of  General  Term,  which 
affirmed  an  order  of  Special  Term  granting  defendant's  motion 
that  an  inquest  taken  herein  be  set  aside  on  condition  that 
defendant  pay  the  taxed  costs,  including  $800  extra  allowance. 
The  court  say : 

"  The  question  presented  on  this  appeal  brings  it  within  the 
principle  on  which  we  lately  decided.  7%^  Matter  of  the 
Wa/oerly  WcUer  Works  Company ^  opinion  by  Eakl,  J.,  June 
14,  1881,  *  viz.:  that  one  who  asks  an  order  which  the  court 
may,  in  its  discretion,  grant  or  refuse,  must,  if  he  obtains  it, 
submit  to  the  conditions  which  the  court  impose.  He  need  not 
accept  it,  and  he  then  stands  ajs  if  the  favor  was  denied.  The 
power  of  review  ended  with  the  General  Term." 

Samuel  Hand  for  appellant. 

Johm,  H.  Post  for  respondent.  ' 

Per  Cwria/m,     Opinion  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 


David  I.  Johnson  et  al.,  v.  The  Cameeon  Coal  Company, 
Respondent,  Jacob  Ellas,  Appellant. 

(Submitted  June  14,  1881;  decided  June  21,  1881.) 

E.  B.  Coudert  <md  Edgar  A.  Fa/rreU  for  appellant. 

•jlnto,p.478. 
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Angd  A.  Si?npsan  for  respondent. 

Agree  to  dismiss  appeal  without  opinion. 
All  concur. 
Appeal  dismissed. 
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John  B.  Stilwkll,  Respondent,  v.  Geoege  E.  Pkiest  et  al.,   lilSJS* 

Appellants. 

(Submitted  June  14, 1881  ;  decided  June  21, 1881.) 

This  action  was  commenced  on  the  15th  day  of  Jnne,  1880, 
by  the  service  of  the  simmions,  without  a  complaint,  upon  aU 
the  defendants.  On  the  17th  day  of  June,  two  of  the  defend- 
ants. Priest  and  Benjamin,  appeared  in  the  action  by  an  attor- 
ney. On  the  18th  day  of  June,  the  plaintiflE  verified  a  peti- 
tion, in  which  he  alleged  that  the  action  was  commenced  to  re- 
cover damages  for  injuries  received  by  him  in  consequence  of 
a  bill-board  of  the  defendants  being  blown  down  upon  him 
while  he  was  walking  in  one  of  the  streets  of  Ithaca,  by  reason 
of  the  careless,  negligent  and  unskillful  manner  in  which 
the  defendants  had  constructed  and  erected  such  bill-board; 
that  the  defendants  Norton  and  Conklin  were  copartners  under 
the  firm  name  of  Norton  &  Oonklin,  and  the  defendants 
Priest  and  Benjamin  were  copartners  under  the  firm  name  of 
Priest  &  Benjamin,  each  firm  being  separately  engaged  in  the  • 

business  of  printing  and  publishing,  but  that  all  the  defendants 
were,  as  plaintifi  was  informed  and  believed,  jointly  interested 
and  engaged  in  the  business  of  owning,  erecting,  using  and 
letting  for  hire  bill-boards  in  the  village  of  Ithaca,  and  that 
their  copartnership  and  joint  interest  in  such  business,  and  the 
manner  in  which  it  was  conducted,  and  the  relation  of  each 
defendant  thereto,  was  created  and  evidenced  by  a  written 
contract  signed  by  the  defendants,  which  was  in  the  pos- 
session or  under  the  control  of  the  defendants  Priest  and 
Benjamin,  or  one  of  them ;  that  before  and  since  the  com- 
mencement of  the  action  he  endeavored  to  obtain  inspec- 
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tion,  or  a  copy,  of  the  contract,  but  failed*  The  plaintiff 
also  alleged  in  his  petition  that  none  of  the  defendants  deny 
that  a  written  contract  between  the  defendants  in  relation  to 
the  bill-board  business  existed  at  the  time  of  the  injury  to  him, 
but  that  the  defendant  Priest  claims  that  the  contract  does  not 
make  all  the  defendants  copartners  in  the  bill-board  business 
nor  make  the  defendants  Priest  and*  Benjamin  jointly  liable 
with  the  other  defendants  for  plaintiffs  injuries,  and  that  a 
copy  of  the  contract  ia  necessary  to  enable  him  to  frame  his  com- 
plaint in  the  action ;  he  prayed  that  the  defendants  may  be 
required  to  deposit  the  contract  for  his  inspection,  and  that  he 
might  have  leave  to  take  a  copy  thereof.  The  petition  was  also 
accompanied  by  several  aflSdavits  verifying  material  facts,  and 
on  the  25th  of  June  it  was  presented  to  a  justice  of  the  Su- 
preme Court,  who  made  an  order  requiring  the  defendants  to 
produce  and  deposit  the  contract  with  the  clerk  of  Tompkins 
county  that  the  plaintiff  could  have  inspection  and  a  copy 
thereof,  or  to  show  cause  at  a  Special  Term  of  the  court  why 
the  prayer  of  the  petitioner  should  not  be  granted.  Upon  the 
hearing  at  the  Special  Term  upon  the  order  to  show  cause,  the 
attorney  for  the  defendants  Priest  and  Benjamin  appeared, 
and  the  court  made  an  order  requiring  the  defendant  Priest  to 
produce  and  deposit  the  contract  with  the  clerk,  that  plaintiff 
might  have  inspection  and  a  copy  thereof.  From  that  order 
the  defendants  Priest  and  Benjamin  appealed  to  the  General 
Term,  and  from  the  order  of  affirmance  there  to  this  court. 

The  court  say:  "Within  the  provisions  of  the  Code  and 
principles  long  established  by  the  courts,  this  is  a  case  where 
the  discovery  prayed  for  in  the  petition  could  properly  be 
granted.  (Code,  §§  803,  804, 805 ;  2  Wait's  Pr.  537.)  Whether 
in  such  a  case  a  discovery  will  be  ordered  or  the  plaintiff  be 
compelled  to  rely  upon  a  subpoena  duces  tecum^  or  upon  an  ex- 
amination of  the  defendants  before  trial,  rests  in  the  discretion 
of  the  Supreme  Court,  and  the  exercise  of  such  discretion  is 
not  reviewable  here.  Here  there  were  facts  upon  which  the 
court  had  the  power  to  exercise  its  discretion,  and  that  is  as  far 
as  our  inquiry  can  esrtend." 

Z.  E,  Wa/rren  for  appellants. 
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Hoyen  <&  Noye%  for  respondei>t. 

£abl,  J.,  reads  for  dismifisal  of  appeal 
All  concur. 
Appeal  dlBmissed. 


In  the  Matter  of  the  Petition  of  Gmr  E.  Pelton,  to  Vacate  an 

Assessment. 

(Argued  June  14, 1881 ;  decided  June  21, 1881.) 

This  was  an  appeal  from  an  order  of  General  Term,  aflSrming 
an  order  of  Special  Term  vacating  an  assessment  for  a  sewer 
in  Eleventh  avenue,  in  the  city  of  New  York. 

The  objections  to  the  assessment  appear  in  the  Mem.  of  the 
court,  of  which  the  following  is  a  copy : 

"  The  items  for  rock  excavation  and  foundation  plank  could 
not  legally  be  included  in  the  assesiment,  for  the  reason  that 
the  prices  were  fixed  in  the  proposal,  and  were  not  ascertained 
by  competitive  bidding,  as  required  by  law.  This  point  has 
been  adjudged  in  several  cases,  of  which  In  re  MerHamV*'  is 
the  latest.  But  that  case  also  establishes  that  the  inclusion  of 
these  items  did  not  avoid  the  whole  assessment,  but  make  a  case 
for  reduction,  under  section  27  of  chapter  383  of  the  Laws  of 
1870. 

"  The  objection  to  the  items  for  surveyors'  fees  is  not  ten- 
able. The  mode  of  ascertaining  these  expenses  may  not  pro- 
duce the  exact  cost  of  this  item  of  the  work,  but  it  approximates 
the  actual  expenditure  and  seems  to  be  the  only  practicable 
method  of  ascertaining  it,  and  it  does  not  appear  that  the  charge 
in  this  case  is  in  excess  of  the  sum  properly  chargeable  to  this 
work. 

"  Interest  is  to  be  charged  only  from  the  date  of  the  ascer- 
tainment of  the  sum  legally  due  and  chargeable.  This  was 
decided  in  the  case  of  St.  JosepKa  Asylwrn  (69  N.  T.  353). 
The  petitioner  until  that  time  is  not  bound  to  pay  any  thing  on 
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account  of  the  improvement.  The  delay  resulting  from  the 
effort  to  get  rid  of  •an  assessment  in  excess  of  the  sum  legally 
chargeable  is  the  fault  of  the  city  and  its  officers.  The  prop- 
erty owner  is  not  in  default  until  the  amount  of  the  assessment 
is  ascertained,  and  until  that  time  there  is  no  charge  upon  the 
property,  and,  upon  general  principles,  interest  is  not  charge- 
able where  there  is  no  debt  to  which  it  can  attach. 

"  The  case  should  be  remitted  to  the  Special  Term  for  the 
correction  of  the  assessment  in  the  particulars  mentioned." 

e/.  A.  BeaU  for  appellant. 

Charles  E.  MiU&r  for  respondent. 

'  Per  Curia/m  Mem.  for  modification  of  order  by  reducing 
assessment  in  accordance  with  In  re  Merriam^  and  allowing 
interest  from  date  of  ascertainment  of  amount. 

All  concur. 

Ordered  accordingly. 


The  ABOHTrEOTURAL  Ibon  Works,  Appellant,  «.  The  Crrr 
OF  Brooklyn,  Eespondent. 

An  andertaking  for  costs  is  necessary  on  appeal  to  this  coart,  in  order  to 
make  the  appeal  effectual  for  any  purpose  (Code  of  Civil  Procedure, 
§  ISi^),  and  the  court  has  no  power  to  dispense  with  it;  its  power  is  lim- 
ited to  dispensing  with  the  security  required  to  stay  execution  (§  1312). 

Where,  however,  notice  of  appeal  was  served  in  good  faith,  without  giving 
an  undertaking  for  costs,  in  reliance  upon  an  order  of  the  court  dispens- 
ing therewith,  7iM,  that  the  neglect  should  be  deemed  excusable,  and 
that  the  omission  might  be  suppUed  (§  1803). 

(Argued  June  14, 1881 ;  decided  June  21,  1881.) 

This  was  a  motion  to,  strike  this  cause  from  the  calendar. 

The  plaintiff  recovered  a  judgment  against  the  defendant 
in  the  City  Court  of  Brooklyn  for  $12,515.97.  It  was  reversed 
by  the  General  Term  of  that  court,  and  a  new  trial  granted. 
The  plaintiff  appealed  from  that  order  and,  claiming  to  sue  as 
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trustee,  obtained  from  the  City  Oourt  an  order  dispensing  with 
security  on  the  appeal.  The  defendant  appealed  from  that 
order,  and  its  appeal  is  still  pending.  It  then  made  this  motion, 
upon  the  ground  that  the  undertaking  required  to  perfect  the 
appeal  by  the  plaintiff  from  the  order  granting  a  new  trial  has 
not  been  given. 

The  court  say :  "  The  order  of  the  City  Court,  if  valid,  was 
broad  enough  to  make  unnecessary  the  undertaking  required 
by  section  1326  of  the  Code.  Its  power,  however,  did  not  extend 
thereto.  In  its  discretion  it  could  limit  or  dispense  with  the 
security  required  to  stay  execution  (§  1312),  but  an  undertaking 
for  costs  was  necessary  to  render  the  notice  of  appeal  effectual 
for  any  purpose.  (§  1326.)  The  notice,  however,  was  given 
reasonably,  in  good  faith  and  under  circumstances  which  show 
that  the  omission  to  give  the  requisite  undertaking  was  due  to 
a  reliance  upon  the  order  of  the  City  Court,  and  in  some  meas- 
ure, perhaps,  to  the  failure  of  the  respondent  to  prosecute  its 
appeal  therefrom.  The  neglect  should  be  deemed  excusable, 
and  the  omission  may  now  be  supplied.     (Code,  §  1303.)" 

Vfm.  O.  De  Witt  for  motion. 
Joshua  A.  Yam,  Cott  opposed. 

Danfobth,  J.,  reads  for  granting  motion  unless  appellant, 
within  twenty  days  after  entering  order,  files  and  serves  an  im- 
dertaking  in  the  form  required  to  perfect  appeal  under  section 
1326  of  the  Code  of  Civil  Procedure  and  pays  to  the  respond- 
ent $10  costs,  in  which  case  motion  denied. 

All  concur. 

Ordered  accordingly. 


John  C.  Nichols,  Eespondent,  v.  Andbew  G.   yTiOTisij  Im- 
pleaded, etc.,  Appellant. 

(Argaed  May  5, 1881 ;  decided  Jane  28, 1881.) 

If.  C.  Moah  for  appellant. 
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Edwa/rd  Savage  for  respondent. 

Agree  to  aflinn  without  opinion. 
All  concur. 
Judgment  affirmed. 


Samuel  M.   Pbnnook  et  al.,  Kespondents,  v.   Andrew  G. 
Whiie,  Impleaded,  etc.,  Appellant. 

(Argaed  May  5, 1881 ;  decided  Jane  23, 1881.) 

The  questions  presented  in  this  oase  were  as  to  the  reception 
and  the  rejection  of  evidence,  which  were  disposed  of  mainly 
on  the  facts  and  circumstances,  no  question  of  interest  being 
presented. 

If.  (7.  Moak  for  appellant. 

Edwa/rd  Savage  for  respondents. 

Miller,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Hosea  B.  Eocleston,  Respondent,  v.  Jane  M.  Guernsey,  Im- 
pleaded, etc..  Appellant. 

(Argued  Jane  15, 1881 ;  decided  Jane  28,  1881.) 

a.  A.  Stanton  for  appellant. 

E.  H.  'Prvndle  for  respondent. 

Agree  to  affirm  without  opinion. 
AU  concur. 
Judgment  affirmed. 
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People,  ex  reL  John  T.  Haneman,  Appellant,  v.  The  Boabd  "gTlwl 
OF  Tax  Commibsionebb  of  the  Crrr  and  County  of  New  ^^  ^^ 
York,  Respondent. 

The  People,  ex  rel.  Gustavus  Bunge,   Appellant,   v.   The 
Same,  Respondent. 

The   People,   ex  rel.   Ernst  Pfarrius,   Appellant,   v.   The 
Same,  Respondent. 

A  decision  of  the  Sapreme  Court  quaeliing  a  writ  of  certiorari  is  not  ap- 
pealable to  this  court. 

(Submitted  June  16,  1881 ;  decided  June  23, 1881.) 

This  was  an  appeal  from  a  judgment  of  General  Term  en- 
tered upon  an  order  quashing  a  writ  of  certiorari. 

The  court  say :  "  We  have  many  times  decided  that  an  appeal 
to  this  court  is  not  allowed  from  a  decision  of  the  Supreme 
Court  quashing  a  writ  of  certiorari.  {The  People  ex  reh  Van- 
derhUt  et  al.  v.  StilweU  et  aZ.,  19  N.  Y.  531 ;  The  People  ,ex 
rel.  Davis  v.  UiU  et  al.y  53  id.  547;  Pelton  v.  Ins.  Co.^  77 
id.  605.)  If  in  these  cases  judgment  had  been  made  affirm- 
ing the  action  of  the  commissioners  of  taxes,  appeals  could 
have  been  taken  to  this  court.  In  the  prior  case  of  The  People 
ex  rd.  Haneina/ii  v.  The  Commissioners  of  Taxes^"*  the  appeal 
to  this  court  was  from  such  a  judgment. 

In  these  cases  the  writs  of  certiora/ri  were  merely  quashed 
and  vacated,  and  the  appeals  should,  therefore,  be  dismissed, 
without  costs." 

Anthony  B.  Porter  for  appellants. 

J.  A.  BeaU  for  respondents. 

Per  Curiam,.   Mem.  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 

•Mem.73N.  Y.  ew. 


INDEX. 


ACCOMPLICE. 

While  the  law  does  not  absolately 
prohibit  a  conviction  for  a  crime 
upon  the  teetimonj  of  an  accom- 
.plice  alone,  such  a  case  should  be 
closely  scrutinized  and  the  rights 
of  the  accused  carefully  guarded. 
8tap6  v.  People.  890 


ACCOUNT  (ACTION  FOR). 

Plaintiff  advanced  to  defendant  C. 
$5,000,  for  the  use  of  the  latter  in 
a  certain  business,  under  an  agree- 
ment that  plaintiff  was  to  have  no 
claim  for  any  part  of  the  sum  ad- 
vanced that  should  be  lost  in  the 
business.  In  case  C.  withdrew 
from  the  business,  or  it  should  be 
terminated,  the  agreement  stated 
that  O.'s  interest  to  the  extent  of 
the  sum  advanced  with  interest 
**  should  revert  *'  to  plaintiff.  With 
the  consent  of  the  lattec  and  with 
full  knowledge  on  his  part  of  the 
facts,  C.  sold  out  the  business  to  de- 
fendant F.,  taking  therefor  a  chat- 
tel mortgage  on  certain  personal 
property  conditioned  to  pay  $5,525.- 
84.  The  mortgage  contained  no 
other  recital  of  any  debt  and  the 
mortgagor  assumed  no  personal 
liability.  In  an  action  for  an  ac- 
counting, etc.,  hdd,  that  C.  could 
only  be  charged  with  the  actual 
not  the  nominal  value  of  the  se- 
curity* taken  ;  that  plaintiff  was  not 
entitled  to  interest  from  the  day  of 
sale,  but  only  from  the  time  the 
money  was  actually  received  ;  also 
that  in  the  accounting  C.  was  en- 
titled to  interest  on  advances  made 
by  him  in  carrying  on  the  business. 
Beach  y,  CoUes.  511 
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ACTS  OP  CONGRESS. 

1.  Proceedings  under  the  confiscation 
acts  of  Conp^ess  of  1861  and  1863 
were  not  simply  in  rem,  but  the 
right  to  condemn  property  under 
them  depended  upon  the  d^ictum 
of  the  owner,  whom  it  was  neces- 
sary to  brinf  into  court  in  some 
manner  so  that  he  could  have  a 
hearing.  CJiapmany.  PhanixNai. 
Bk,  488 

2.  Plaintiff  was  the  owner  of  eighty, 
four  shares  of  defendant's  stock, 
the  certificate  whereof  was  issued 
to  her  in  1850,  in  her  then  maiden 
name  of  **  Miss  Verina  S.  Moore," 
which  certificate  she  still  holds. 
She  then  resided  in  Newberne,  N. 
C.  She  received  the  dividends  on 
said  stock  up  to  January  1, 1861, 
when  she  married  Mr.  Chapman. 
Up  to  December,  1865,  she  resided 
with  her  husband  in  Ashville,  N. 
C,  and  in  Tallade^  county,  Ala., 
taking  no  part  in  the  rebellion.  In 
February,  1864,  the  U.  S.  marshal, 
under  direction  of  the  U.  B.  dis- 
trict attorney,  addressed  a  letter  to 
defendant  notifying  it  tbat  he 
seized  eie^hty-four  shares  of  its 
stock  and  the  dividends  thereon 
belonging  to  **  Ver.  S.  Moore,  now 
or  late  of  Newberne,  N.  C."  A 
libel  of  information  was  then  filed 
in  the  U.  S.  District  Court  describ- 
ing the  stock  as  in  said  letter,  with- 
out giving  the  number  of  the  cer- 
tificate, and  alleging  that  the  prop- 
erty so  seized  belonged  to  "Ver. 
8.  Moore,  a  rebel,"  without  stating 
any  residence,  who,  it  was  alleged, 
since  the  p&ssage  of  the  confisca- 
tion act  of  1862,  had  acted  as  an  of- 
ficer of  the  rebel  army,  as  a  mem- 
ber of  the  congress,  and  as  a  j\idge. 
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commissioner  and  a^ent  of  the  Con- 
federate States,  llie  information 
was  not  verified.  Such  proceed- 
ings were  had  tliereon  that  a  judg- 
ment was  entered  by  default,  con- 
demning the  property  which  was 
describml  as  belonging  to  **  Ver. 
S.  Moore,"  directing  the  bank  to 
cancel  the  certificate  issued  to  that 
person,  the  number  of  plaintiff's 
certificate  being  then  for  the  first 
time  given ;  to  issue  a  new  certifi- 
cate and  to  pay  the  dividends  to 
the  clerk,  of  the  court  and  directing 
the  issuing  of  a  writ  of  venditioni 
exponas.  Defendant  obeyed  the 
directions  in  the  decree.  Plaintiff 
had  no  notice  of  the  pendency  of 
these  proceedings.  In  an  action  to 
recover  dividends,  Tield,  that  plaint- 
ifTs  title  to  the  stock  was  not  af- 
fected by  the  confiscation  proceed- 
ings ;  and  that  they  constituted  no 
defense.  Id. 

8.  Plaintiff  presented  a  petition  in 
the  U.  S.  District  Court  praying 
that  the  decree  of  confiscation  and 
all  proceedings  under  it  be  set 
aside  and  vacated ;  this  was  denied. 
Held^  that  this  did  not  validate  the 
decree  or  prevent  her  from  assert- 
ing her  claim.  Id, 


ADMISSIONS  AND  DECLARA- 
TIONS. 

Dedarations  of  mortgagor  made 

after  making  and  filing  of  chattel 
mortgage  are  not  competent  evidence 
aa  against  mortgagee. 

See  Walker  v.  Henrg.  130 

WTien  conflicting  declarations 

of  a  witness  are  competent  to  impeach. 
See  Stape  v.  T?ie  People,  390 


AFFIDAVIT. 

An  affidavit  upon  which  an  order 
for  the  service  of  a  summons  was 
issued  stated  *'  that  defendant  has 
not  resided  in  the  State  of  New 
York  since  March,  1877,  and  depo- 
nent is  advised  and  believes  is  now 
a  resident  of  San  Francisco,  Cali- 
fornia." Held^  that  this  was  not 
sufficient,  under  the  Code  of  Pro- 
ctMlure  (§  135),   to  authorize  the 


granting  of  the  order ;  that  it  was 
merely  an  allegation  of  non-resi- 
dence, and  did  not  tend  to  establish 
that  defendant  could  ''not  after 
due  diligence  be  found  within  the 
State."    Carleton  v.  Ca/rleton,    313 


GREEMENT. 
See  Contracts, 


AMENDMENT. 

A  legatee  transferred  by  an  as- 
signment, absolute  on  its  face,  all 
his  interest  in  the  testator's  estate 
to  a  firm  which,  at  the  same  time, 
executed  to  him  an  instrument 
agreeing  that,  if  more  than  a  sum 
specified  was  realized,  they  would 
pay  to  him  the  excess.  In  an  action 
by  the  legatee  against  the  executor 
and  his  sureties,  defendant  set  up 
the  assignment,  and  claimed  that 
the  assignees  were  necessary  par- 
ties. The  assignment  was  proved 
on  the  trial,  and  defendant's  coun- 
sel objected  to  the  defect  of  par- 
ties ;  plaintiffs'  counsel  stated  that 
one  of  the  firm  was  in  court,  the 
court  thereupon  stated  that  it  would 
direct  the  pleadings  to  be  amended 
and  the  members  of  the  firm 
brought  in  immediately  as  parties, 
and  directed  the  trial  to  proceed. 
At  the  close  of  plaintiffs'  case,  de- 
fendants' counsel  moved  to  dismiss, 
because  of  defect  of  parties.  The 
motion  was  denied.  Held  error ; 
that  the  assignees  were  .necessary 
parties;  and  that  the  proceeding 
on  the  trial  did  not  obviate  the 
objection,  as  it  did  not  make  them 
parties  on  the  record  so  as  to  bind 
them.    Hood  v.  Hood,  662 


APPEAL. 

1.  In  a  case  tried  by  a  jury  it  is  not 
necessary  that  an  order  of  reversal 
by  the  Qeneral  Term  should  state 
whether  the  reversal  was  on  ques- 
tions of  law  or  fact,  and  where  it 
does  not  state  that  the  reversal  was 
upon  questions  of  fact,  if  the  facts 
were  properly  before  the  court  for 
review,  it  is  not  to  be  presumed 
that  the  reversal  was  upon  que»- 
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tions  of  law  only.      Goodwin  v. 
Gonklin,  21 

2.  The  rale  applicable  to  cases  tried 
by  a  referee  or  by  the  court  with- 
out a  jary  (Code  of  Civil  Proced- 
ure, g  1338)  does  not  apply  to  cases 
tried  by  jury.  Id, 

3.  Where  the  facts  are  before  the 
General  Term,  and  it  reverses  tbe 
judgment,  but  instead  of  granting 
a  new  trial  directs  judgment  abso- 
lute, its  decision  is  reviewable 
here.  Id. 

4.  In  Bach  case*  however,  if  it  is  de- 
termined by  this  court  that  the  Gen- 
eral Term  went  too  far  in  directing 
final  judgment,  it  is  not  necessary 
to  wholly  reverse*  and  to  restore 
the  original  judgment;  but  the 
decision  of  the  General  Term  may 
be  modified  so  as  to  award  a  new 
trial  Id. 

5.  L.  died  in  this  State  leaving  per- 
Bontil  property  in  this  State  and  in 
Michigan,  and  leaving  a  will  by 
which  she  bequeathed  legacies  to 
certain  persons  residing  in  this 
State,  and  to  others  residing  in 
Michigan  and  elsewhere.  She  ap- 
pointed defendant  executor  for 
carrying  out  the  provisions  of  the 
will  **  BO  far  as  they  relate  to  par- 
ties and  property  in  this  State,'* 
and  she « appointed  G.  and  J., 
residents  of  Michigan,  executors 
* '  for  every  thing  so  far  as  they 
relate  to  parties  and  property  in 
the  State  of  Michigan  and  else- 
where." She  directed  her  New 
York  legatees  to  be  first  paid.  The 
will  was  admitted  to  probate  in 
this  State  and  letters  testamentary 
issued  to  defendant  alone  ;  there- 
after the  will  was  admitted  to  pro- 
bate in  Michigan,  and  letters  issued 
to  G.  and  J.  Defendant  took  pos- 
session of  the  personal  property 
within  this  State,  and  filed  an  in- 
ventory thereof ;  G.  &  J.  took  pos- 
session of  that  in  Michigan  and  no 
part  of  it  has  come  into  this  State. 
On  settlement  of  defendant's  ac- 
counts, he  rendered  an  account  for 
all  the  property  inventoried,  and 
which  came  to  his  hands,  all  of 
which  was- used  in  the  payment 
of    debts,    expenses,  etc.,  leaving 


nothing  for  legatees;  the  testatrix 
left  sufficient  assets  in  Michigan  to 
pay  her  debts  in  that  State  and  to 
pay  the  New  York  legatees.  De- 
fendant requested  the  Michigan 
executors  to  surrender  to  him  some 
portion  of  the  assets  in  their  hands, 
which  they  refused.  Held,  that  as- 
suming the  surrogate  before  whom 
the  accounting  was  had,  had  the 
power,  under  the  Statutes  (2  R.  S. 
220.  §  1),  to  direct  defendant  to  in- 
stitute legal  proceedings  for  the 
recovery  of  the  Michigan  assets,  it 
was  a  matter  in  his  discretion,  and 
his  refusal  so  to  do  was  not  review- 
able here.  SJierman  v.  Pcbga,    123. 

6.  Upon  a  reference,  under  the  stat- 
ute, of  a  disputed  claim  against  an 
estate  the  referee  sustained  the 
claim.  His  report  was  set  aside  bj 
the  Special  Term,  but  on  appeal  to 
the  General  Term  the  order  of 
Special  Term  was  reversed  and 
judgment  ordered  for  the  claimant 
on  the  report.  Held,  that  the  judg- 
ment was  appealable  to  this  court ; 
but  that  only  the  questions  of  law 
raised  .  by  the  exceptions  could  be 
here  considered  ;  that,  so  far  as  the 
order  of  the  Special  Term  was 
based  upon  its  view  of  the  facts, 
this  court  was  to  be  governed  by 
the  findings  of  the  referee,  where 
there  was  any  evidence  to  sustain 
them.    Fredenhurgh  v,  Biddlecom. 

196 

7.  In  an  action  to  foreclose  a  mort- 
gage  in  which  defendant  E.  was 
sought  to  be  charged  for  any  defi- 
ciency  upon  a  subsequent  guaranty 
of  payment  of  balance  due  on  de- 
mand, it  was  averred  in  the  com- 
plaint that  a  demand  was  made ; 
the  answer  contained  a  general  de- 
nial of  the  allegations  of  the  com- 
plaint, save  the  execution  of  the 
mortgage  and  the  subsequent 
agreement.  There  was  no  proof  of 
demand  on  the  trial,  and  it  did  not 
appear  that  the  question  was  there 
raised  or  suggested  ;  there  was  no 
finding  that  demand  was  made, 
and  no  request  to  find,  and  it  did 
not  appear  that  the  point  was  taken 
at  General  Term.  Held^  that  the 
denial  in  the  answer  was  not  one 
that  would  positively  indicate  a 
purpose  to  make  the  question  of 
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demand  one  of  the  contested  ia- 
Bues  on  trial,  althoagh  sufficient 
to  authorize  the  question  to  be 
there  raised;  and  that  the  question 
could  not  be  raised  here.  Penn. 
Coal  Co,  V.  Blake,  226 

8.  Where  an  order  of  General  Term 
granting  a  new  trial  is  affirmed  on 
appeal  to  this  court  and  judgment 
absolute  directed  against  the  appel- 
lant, the  sureties  upon  the  under- 
taking given  to  perfect  the  appeal 
as  prescribed  by  the  Codes  (Code 
of  Civil  Procedure,  §  1326 ;  Code 
of  Procedure,  §  834),  are  only  liable 
for  costs  of  the  appeal  to  this  court, 
not  for  all  the  costs  in  the  action. 
Burdett  v.  Lowe,  241 

9.  A  correct  decision  will  not  be  re- 
versed, on  appeal,  because  founded 
upon  a  wronff  reason ;  at  least,  un- 
less where  the  ground  of  decision 
can  be  seen  to  have  misled  a  party 
to  his  injury.  Marvin  v.  Un.  L. 
Ins.  Co,  278 

10.  The  provision  of  the  act  of  1873, 
in  reference  to  the  equalization  of 
taxes  (§  1,  chap.  327,  Laws  of  1873, 
amending  the  act  chap.  312,  Laws 
of  1859),  providing  that  an  api>eal 
made  by  a  supervisor,  in  behalf  of 
his  town,  from  any  decision  of  the 
board  of  supervisors  in  the  equali- 
zation and  correction  of  assessment 
rolls,  should  be  null  and  void  in 
case  the  determination  thereof  was 
not  made  and  filed  with  the  clerk 
of  the  board  before  the  commence- 
ment of  the  next  annual  session, 
was  repealed  by  the  provision  of 
the  act  of  1876  (§  8,  chap.  49, 
Laws  of  1876),  declaring  that  the 
State  assessors  shall  certify  their 
determination  on  such  an  appeal  to 
the  board  of  supervisors,  "  and  for- 
ward the  same  by  mail,  within 
ten  days  thereafter,  to  the  clerk 
of  said  board."  People  ex  rel. 
Bobison  v.  Bd,  Sup'rs,  323 

11.  Where,  upon  motion  to  compel  a 
referee  appointed  to  sell  under 
judgment  in  a  partition  suit  to  pay 
to  the  purchaser  the  amount  of  a 
lien,  the  questions  of  fact  were  re- 
ferred to  a  referee  to  take  proof  and 
report  thereon,  and  the  report  of  the 
referee    was    confirmed     by    the 


Special  Term,  and  where  It  ap- 
peared that,  at  the  General  Term, 
ix>th  parties  stood  upon  the  report, 
neither  questioning  the  findings  of 
fact,  held,  that  it  was  no  objection 
to  the  order  of  the  General  Term 
that  the  testimony,  which  made 
part  of  the  papers  upon  which  the 
matter  was  heard  at  Special  Term.- 
was  not  before  it ;  that  neither 
the  Code  (Code  of  Civil  Procedure, 
§  1353)  nor  the  rule  (rule  14)  were 
to  be  BO  literally  construed  as  to 
require  the  printing  and  presenta- 
tion of  unnecessary  and  superfluous 
papers.   Weseman  v.  Winffrove.  353 

12.  Upon  the  trial  of  an  indictment 
for  murder,  a  witness  for  the  pros- 
ecution having  testified  to  a  con- 
versation with  the  prisoner,  was 
asked,  on  cross-exadnination,  if  the 
prisoner  made  a  certain  statement 
in  another  conversation,  which 
was  conceded  to  be  no  part  of  the 
conversation  already  testified  to; 
this  was  excluded.  Held,  no  error. 
Moett  V.  People,  373 

18.  Where  a  judgment,  entered 
upon  a  decision  of  the  court  on 
trial,  without  ftjury,  is  reversed 
by  the  General  Term  on  questions  * 
of  fact,  such  questions  are  open 
for  review  on  appeal  to  this  court, 
unrestrained  by  the  findings  of  the 
trial  court.    ShtUtz  v.  Hoagland, 

464 

14.  It  eeems,  that  in  all  cases  where 
a  motion  is  addressed  to  the  favor 
of  the  court,  which  it  may,  in  its 
discretion,  grant  or  refuse,  it  may 
impose  terms  as  a  condition  of 
granting  the  motion,  and  if  the 
moving  party  cannot  or  will  not 
comply  with  the  condition,  the  re- 
sult is  simply  a  denial  of  the  ap- 
plication, and  so  the  order  is  not 
reviewable  here.  In  re  Wawriy 
Water- Worke,  478 

15.  An  order  refusing  to  set  aside, 
on  the  ground  of  their  misconduct, 
the  report  of  commissioners  ap- 
pointed under  the  General  Rail- 
road Act  (Chap.  140,  Laws  of  1850. 
as  amended  by  chap.  282,  Laws  of 
1854),  to  appraise  damages  for 
lands  taken  for  railroad  purposes, 
where  the  evidence  of  the  alleged 
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mifloondact  was  oonflicting,  and 
does  not  clearly  establiBh  it,  is  not 
reviewable  by  this  court.  In  re 
P,  P.  A  a  L  B.  R.  Co,  489 

16.  So  also  an  order  denying  an  ap- 
plication of  the  land-owner  to  have 
the  report  sent  back  to  the  com- 
missioners,  with  directions  that 
they  state  the  grounds  of  their  de- 
cision,  is  one  resting  in  the  discre- 
tion of  the  court,  and  is  not  re- 
viewable here.  Id, 

17.  i^  8Mms  that  the  report  of  such* 
commissioners  can  in  no  case  be 
brought  to  this  court  for  review 
either  by  appeal  or  certiorari;  the 
determination  of  tho  Supreme 
Court  is  final  and  conclusive.    Id, 

18.  An  order  granting  an  open  com- 
mission to  e|[amine  orally  unknown 
and  unnamed  witnesses  involves  a 
substantial  right,  and  so  is  appeal- 
able to  the  General  Term.  Jetniaon 
V.  Citizens'  Savings  Bk,  546 

19.  A  refusal  of  the  General  Term 
to  entertain  such  an  appeal  and 
pass  upon  its  merits,  on  the  ground 
that  it  does  not  involve  a  substan- 
tial right,  is  an  error  of  law  re- 
viewable in  this  court.  Id, 

20.  The  Code  does  not  abridge  the 
power  the  Supreme  Court  has  al- 
ways had  over  its  own  judgments; 
it  may,  in  its  discretion,  stay  pro- 
ceedings pending  an  appeal  with- 
out the  prescribed  security;  and 
the  exercise  of  this  discretion,  un- 
less capricious  or  the  discretion  is 
abused,  is  not  reviewable  here. 
Granger  v.  Craig,  "        619 

21.  An  order  of  reference  in  proceed- 
ings by  certiorari  under  the  act  of 
1880  (Chap.  269,  Laws  of  1880),  to 
review  and  correct  an  alleged  ille- 
gal, erroneous  or  unequal  assess- 
ment, or  an  order  refusing  to  set 
aside  such  an  order  of  reference, 
is  not  reviewable  here;  neither 
order  is  final,  nor  does  it  affect  a 
substantial  right,  within  the  mean- 
ing of  the  Code  of  Civil  Procedure, 
§  190.  People  ex  rel.  U.  cfc  D,  B.  B. 
Co.  V.  Smith,  626 

22.  A  return  to  this  court  on  appeal 


from  an  order  should  consist  of 
certified  copies  of  the  notice  of  ap- 
peal, the  order  appealed  from  and 
the  papers  on  which  the  court  l>e- 
low  acted,  and  the  case  made  by 
Ihe  appellant  should  consist  of  a 
copy  of  this  return.  A  case  is  de- 
fective that  contains  no  certificate 
or  copy  of  any  certificate  of  the 
court  below.    In  re  Bailey,       629 

23.  Where  a  case  instead  of  a  certi- 
ficate  contains  this  statement,  "  re- 
turn certified  as  required  by  law," 
Tuld,  that  this  could  not .  be  ac- 
cepted as  a  substitute.  Id, 

24.  Where  upon  application  under 
the  statute  (2  R.  S.  81,  §  1  e<  eeq,) 
for  the  discharge  of  a  debtor  im- 
prisoned on  execution,  a  question 
of  fact  arises  as  to  whether  the 
petitioner  has  disposed  of  his  prop- 
erty with  intent  to  defraud,  the 
determination  of  the  court  below 
is  not  reviewable  here.  (Code  of 
Civil  Procedure,  §  1337.)  In  re 
S .  680 

25.  B  seems  that  the  provision  of 
the  rule  (Rule  8)  requiring  an 
order  on  a  non-enumerated  motion 
to  specify  "  all  the  papers  used  or 
read  on  the  motion,"  is  not  satisfied 
by  a  statement  that  the  motion 
was  made  upon  all  the  papers  and 
proceedings  in  the  action.  (Rule 
1,  Ct.  of  Appeals.)  Eob(wrt  v.  llo- 
hart.  637 

26.  An  appeal  to  this  court  from  an 
order  of  General  Term  only  brings 
up  certified  copies  of  the  notice  of 
appeal,  the  order  appealed  from 
and  the  papers  on  which  the  court 
below  acted.  Id, 

27.  When  a  return  is  procured  of 
papers  not  before  the  General 
Term,  a  motion  to  correct  the  re- 
turn and  to  require  the  appellant 
to  make  a  case  as  required  by  the 
rules  is  proper.  Id, 

28.  Judgment  was  entered  herein  on 
a  verdict  for  plaintiff  after  the 
making  and  pending  the  decision 
of  a  motion  on  the  minutes  of  the 
court  to  set  aside  the  verdict  on 
tho  ground  that  there  was  no  suf- 
ficient evidence  to  sustain  it  and 
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that  tlie  damages  were  ezcesBive. 
The  coart  granted  the  motion, 
granted  a  new  trial  and  directed 
that  the  judgment  should  be  vaca- 
ted  on  the  sole  ground  of  excessive 
damaffes.  On  appeal  to  the  Gen- 
eral Term,  a  case  was  made  and 
settled ;  the  order  was  reversed 
and  a  further  judgment  for  costs 
was  rendered,  lleld^  that  the  lat- 
ter judgment  was  not  appealable; 
that  the  only  questions  passed 
upon  by  the  General  Term  were 
those  raised  on  the  motion  and 
these  were  not  reviewable  here. 
Dodge  v.  Mann,  643 

29.  Where  the  court  grants  an  order 
within  its  discretion,. upon  terms, 
the. party  asking  for  it  cannot  ap- 
peal to  this  court;  he  need  not 
accept  the  conditions,  if  he  declines 
he  stands  as  if  the  favor  was  de- 
nied, and  the  power  of  review  ends 
with  the  General  Term.  Brawn- 
eU  V.  Ruekman,  648 

80.  An  undertaking  for  costs  is 
necessary  on  appeal  to  this  court, 
in  order  to  make  the  appeal  ef- 

.  fectual  for  any  purpose  (Code  of 
Civil  Procedure,  ^  1826),  and  the 
court  has  no  power  to  dispense 
with  it ;  its  power  is  limited  to 
dispensing  with  the  security  re- 
quired to  stay  execution  (^  1312). 
ArcJiitsctural  Iron  Works  v.  City 
of  Brooklyn.  662 

81.  Where,  however,  notice  of  ap- 
peal  was  served  in  good  faith, 
without  giving  iln  undertaking  for 
costs,  in  reliance  upon  an  order  of 
the  court  dispensing  therewith, 
Tieldt  that  the  neglect  should  be 
deemed  excusable,  and  that  the 
omission  might  be  supplied  (§ 
1308).  Id. 

Where  iriU   presenti  difficvU 

questions  of  construction  as  to  title. 
It  is  matter  of  discretion  with  court 
whether  it  totil  compel  specific  per- 
formance of  contract  for  sale,  and 
the  exercise  thereof  is  not  reviewable 
here. 

See  Kelso  v.  LoriUard,  177 

— —  Where  the  granting  of  an 
amplication  to  set  antde  sale  on  fore- 
closure of  railroad  mortgage  \s   in 


discretion  of  court,  and  so  its  decision 
not  renewable  here. 

See  Peek  v.  N.  T.  d:  If.  X  R  B. 
Co,  246 

Where  question  not  prescribed 

on  trial  cannot  be  raised  on  appeal: 
See  Morton  v.  Thurber.  651 

An  appeal  to  this  court  can- 
not be  taken  from  order  of  General 
Term  quashing  a  writ  of  certiorari. 

See  Haneman  v.  ta/x  Corners, 
(Jfem,)  655 

APPLICATION  OP  PAYMENTS. 

On  March  27,  1873,  the  firm  of  C. 
A.  B.  &  Co.,  being  indebted  to 
plaintiff,  an  oral  agreement  was 
made  between  them,  by  which 
plaintiff  agreed  to  extend  the  time 
of  payment  upon  receiving,  as  col- 
lateral security,  a  mortgage,  exe- 
cuted by  defendant,  E.,  the  wife 
of  C.  A.  B.,  who  had  no  interest 
in  the  firm,  upon  lands  owned  by 
her.  In  pursuance  thereof,  said 
firm  upon  that  day  executed  and 
delivered  to  plaintiff  their  notes 
for  the  amount  of  the  indebtedness. 
On  tho  day  the  first  of  the  notes 
fell  due,  said  firm  sent  to  plaintiff 
checks  for  the  amount  thereof, 
with  intent  to  pay,  and  requested 
the  same  to  l>e  applied  in  payment 
of  tho  note.  Plaintiff  objected  to 
such  application,  atad  requested 
that  the  checks  should  be  applied 
on  the  open  account  of  the  firm, 
stating  that,  if  insisted  upon,  the 
application  would  be  made  in  pay- 
ment of  the  note  ;  but  in  that  case, 
the  account  with  the  firm  would  t>e 
closed,  and  payment  required  and 
no  further  credit  given.  This  was 
not  expressly  assented  to,  but  no 
further  direction  was  given  as  to 
the  application,  no  demand  was 
made  for  the  note  and  the  firm  con- 
tinued to  purchase,  and  plaintiff  to 
sell  on  credit.  Plaintiff,  soon  after 
the  interview,  credited  the  checks 
in  the  open  account  and  delivered 
to  the  firm  receipted  vouchers, 
showing  such  application.  Held, 
that  this  did  not  amount  to  a  pay- 
ment of  the  note;  but  the  facts 
showed  an  acquiescence  of  the  par- 
ties in  the  application  made.  Penn. 
Coal  Co.  V.  Blake,  220 
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APPURTENANCES. 

When  outbuildings  are  appur- 
tenant to  dioelUng, 
See  Ilerrman  v.  A.  F.  Ins.  Co.  162 


ARREST. 

1.  Plaintiff  was  arreeted  at  the  1d- 
fltance  of  defendant,  under  the 
Stilwell  Act  (Chap.  800,  Laws  of 
1881).  and  gave  bail ;  upon  hear- 
ing, however,  an  order  was  made 
in  February,  1877,  vacating  the 
warrant  and  exonerating  the  bail, 
and  plaintiff  was  discharged  from 
cQstody.  Defendant  thereafter  re- 
moved the  proceedings  into  the 
Supreme  Court  by  certioraH,  and 
at  a  General  Term,  held  in  Octo- 
ber, 1877,  said  order  was  reversed, 
the  order  of  reversal  declaring  that 
the  proceedings  "  be,  and  the  same 
hereby  are,  revived  and  restored." 
In  January,  1878,  this  order  was 
made  the  order  of  the  court  be- 
low, and  it  was  directed  that  plaint- 
iff **  be  required  to  appear  under 
the  original  warrant  and  proceed- 
ing," and  that  his  bail  produce  him 
on  a  day  specified.  On  that  day 
plaintiff  voluntarily  appeared,  and 
an  order  was  made  that  a  commit- 
ment be  issued,  directing  the  sher- 
iff  to  rearrest  and  commit  him  to 
laii  until  discharged  according  to 
law.  No  such  warrant  was  ever 
served  and  no  new  arrest  made. 
In  an  action  for  false  imprison- 
ment  brought  in  January,  1879, 
?i£ld,  that  the  original  imprison- 
ment, wliich  was  conceded  to  have 
been  illogal,  was  terminated  upon 
the  discharge  ;  that  the  subsequent 
proceedings  were  not  a  con  tin  u- 
ance  of  such  imprisonment,  and 
did  not  amount  to  coercion,  as 
plaintiff  submitted  to  them  volun- 
tarily, simply  toTesist  their  legal- 
ity ;  that  the  order  reviving  and  re- 
storing the  proceedings  did  not 
revive  the  warrant  for  the  impris- 
onment, and  that,  therefore,  the 
action  was  barred  by  the  statute  of 
limitations.  (Code  of  Qvil  Pro- 
cedure, §  534.)  Dusenbury  v.  Kei- 
ley.  383 

2.  Under  the  Code  of  Civil  Proced- 
ure  (§  552),   in  an  action  upon  a 


judgment  of  a  court  oat  of  the 
State,  plaintiff  is  entitled  to  an 
order  of  arrest,  where  the  original 
cause  of  action  was  such  as  to 
authorize  the  arrest  of  defendant. 
Baxter  v.  Drake.  502 

8.  It  seems  that  the  action  should  be 
brought  upon  the  judgment,  in- 
stead of  the  original  cause  of 
action.  Id. 


ASSESSMENT   AND  TAXATION. 

1.  The  power  to  regulate,  grade  and 
improve  streets,  given  to  the  com- 
missioners of  the  Central  park  by 
the  act  of  1865  (§  8,  chap.  565, 
Laws  of  1865^,  providing  for  the 
laying  out  and  improving  of  cer- 
tain portions  of  the  city  and  county 
of  New  fork,  is  limited  to  streets 
laid  out  and  opened  by  them  un- 
der the  act,  and  a  confirmation  of 
the  report  of  commissioners  of 
estimate  and  assessment  appointed 
under  the  act,  is  made  a  condition 
precedent  to  the  exercise  of  the 
power.  (Miller,  J.,  dissenting.) 
In  re  Deering.  •  1 

2.  The  provision  of  the  act  of  1866 
in  relation  to  the  powers  and  du- 
ties of  the  commissioners  of  the 
Central  park  (§  7,  chap.  367.  Laws 
of  1866),  which  confers  upon  said 
commissioners,  in  respect  to  streets 
required  by  law  to  be  laid  out  or 
improved  by  them,  the  powers 
possessed  by  them  in  relation  to 
Central  park,  and  by  the  corpora- 
tion of  the  city,  and  the  several 
departments  thereof  in  respect  to 
other  streets,  applies  only  to  im- 
provements duly  authorized,  and 
does  not  add  the  power  to  improve, 
where  a  mere  power  to  lay  out  had 
been  previously  given.  Id. 

3.  Accordingly  Tield,  that  tiie  juris- 
diction to  provide  for  and  direct 
the  grading  and  improving  of 
Tenth  avenue  above  One  Hundred 
and  Fifty-fifth  street,  in  said  city, 
which  portion  of  said  avenue  had 
been  laid  out  and  opened  prior  to 
the  passage  of  the  act  of  1865.  was 
never  vested  in  the  commissioners 
of  the  Central  park,  and  did  not 
pass  to  their  successors,  the  de- 
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partment  of  public  parks  or  tbe 
department  of  public  works,  bat 
remained  and  was  vested  in  tha 
common  ooancil ;  and  that  an  as- 
pessment  for  grading  and  improy- 
iug  a  portion  of  said  avenue  above 
One  Hundred  and  Fifty-fifth  street 
was  void,  the  work  having  been, 
done  without  a  resolution  or  ordi- 
nance of  the  common  council  au- 
thorizing it.  (Miller,  J.,  dissent- 
ing.) Id. 

4.  In  proceedings  to  vacate  an  assess- 
ment for  a  local  improvement  the 
burden  of  proof  is  on  the  peti- 
tioner; every  presumption  is  in 
favor  of  the  validity  of  the  as- 
sessment.    In  re  Brady.  268 

5.  To  constitute  a  prior  pavement 
within  the  meaning  of  the  provis- 
ions of  the  acts  of  1870,  1872  and 
1874  (Chap.  383,  Laws  of  1870; 
chap.  580,  Laws  of  1872;  chap.  813, 
Laws  of  1874),  in  relation  to  local 
improvements  in  the  city  of  New 
York,  whe^e  the  assessment  in 
question  is  for  paving  the  trav- 
eled part  or  carriage-way  of  the 
street,  there  must  have  been  a 
substantial  pavement  of  that  por- 
tion .  of  the  street ;  although  a 
street  has  been  curbed,  guttered, 
and  a  narrow  strip  on  each  side 
laid  with  cobble  stones  for  the  pur- 
pose of  binding  and  protecting 
the  gutter-stones,  and  although 
the  sidewalks  have  been  flagged 
and  crosswalks  laid,  this  is  not  a 
prior  pavement  Id. 

6.  The  fact  that  the  commissioners 
appointed  under  the  act  of  1872 
(Chap.  580,  Laws  of  1872),  "  in  rela^ 
tion  to  certain  local  improvements 
in  the  city  of  New  York,"  failed 
to  take  the  prescribed  oath  of 
office  before  entering  upon  the 
performance  of  their  duties,  does 
not '  affect  the  validity  of  their 
action  in  certifying  that  a  contract 
was  free  from  fraud;  they  hav- 
ing been  appointed  by  competent 
authority  and  having  discharged 
their  duties  without  question  as 
to  their  official  character  were  at 
least  officers  de  facto,  and  their 
official  action  is  binding  and  con- 
clusive.    In  re  Kendall.  802 


7.  It  is  no  objection  to  the  Talidity 
of  their  action  as  officers  de  facto 
that  it  might  result  in  taking  pri- 
vate property  to  pay  assessments. 

Id, 

8.  The  determination  of  said  com- 
missioners that  a  contract  was  free 
from  fraud  is  binding,  not  only 
upon  the  city  and  the  contractors, 
but  as  to  the  public;  the  effect  of 
their  certificate  is  to  confirm  the 
contract  and  render  it  absolutely 
valid,  and  a  contract  thus  validated 
is  as  effectual  as  a  basis  for  an  as- 
sessment as  if  it  originally  had 
been  valid.  Jd, 

0.  The  provision  of  the  act  of  1872  (g 
6,  chap.  580,  Laws  of  1872)  in  re- 
lation to  certain  local  improve- 
ments in  the  city  of  l^ew  York, 
authorizing  the  board  for  the  re- 
vision and  correction  of  aasess- 
ments  to  consider  on  the  merits 
all  objections  made  to  any  assess- 
ment, eta,  does  not  give  that  board 
jurisdiction  to  vacate  and  set  aside 
an  assessment  because  of  want  of 
power  in  the  corporation  to  im- 
pose any  assessment  whatever  for 
the  work.    In  re  Lange.  307 

10.  The  appropriate  function  of  the 
board  is  to  review  the  judgment 
and  discretion  exercised  by  the 
board  in  distributing  the  tax.     Id, 

11.  Where,  therefore,  a  person  whose 
land  was  assessed  for  a  local  im- 
provement appeared  before  said 
ix)ard  and  objected  to  the  confirma- 
tion of  the  assessment  upon  the 
ground  that  no  valid  assessment 
could  be  imposed,  as  the  work  was 
not  let  by  contract,  held,  that  he 
was  not  concluded  thereby  from 
questioning  the  validity  of  the  as- 
sessment in  proceedings  instituted, 
under  the  act  of  1874  (Chap.  838, 
Laws  of  1874),  to  set  it  aside.    Id. 

12.  R  seems  that  even  if  the  said 
board  had  jurisdiction  to  pass  upon 
the  objection,  the  appearance  and 

Sresentation  of  it  would  not  bar 
e  remedy  under  said  act ;  the 
right  given  by  the  statute  to  re- 
view by  petition  proceedings  relat- 
ing to  an  assessment  includes  the 
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right  to  review  the  action  of  the 
bmird  of  reviaion  aud  correction. 

Id. 

18.  The  provision  of  the  act  of  1878, 
in  reference  to  the  equalization  of 
taxes  (§  1,  chap.  827,  Laws  of  1878, 
amending  the  act  chap.  812,  I^aws 
of  1859),  providing  that  an  appeal 
made  hy  a  supervisor,  in  behalf  of 
his  town,  from  any  decision  of  the 
board  of  supervisors  in  the  equali- 
zation and  correction  of  Msess- 
ment-rolla  should  be  null  and  void 
in  case  the  determination  thereof 
was  not  made  and  filed  with  the 
clerk  of  the  board  before  the  com- 
mencement of  the  next  annual 
session,  was  repealed  by  the  pro- 
vision of  the  act  of  1876  (§  8,  chap. 
49,  Laws  of  1876),  declaring  that 
the  State  assessors  shall  certify 
their  determination  on  such  an  ap- 
peal to  the  board  of  supervisors, 
"and  forward  the  same  by  mail, 
within  ten  days  thereafter,  to  the 
clerk  of  said  board."  People  ex 
rel  Bobiaan  v.  Bd.  of  Sup're,     823 

14.  Where,  therefore,  a  decision  was 
certified  and  forwarded  by  mail  to 
the  board  within  ten  days  after  it 
was  made  and  signed  by  the  State 
assessors,  but  hot  until  after  the 
commencement  of  the  next  annual 
session,  and  the  board  omitted  to 
carry  the  decision  into  effect,  ?iM, 
that  a  mandamue  would  lie  to 
compel  the  exeenUon  of  such  de- 
cision. Id' 

15.  Also  Tuld,  that  the  fact  that  the 
supervisors  of  several  towns  joined 
as  petitioners  for  the  writ  was  not 
a  valid  objection.       *  Id, 

16.  It  seems  that  if  such  an  objection 
is  good  at  any  time,  it  is  only 
available  by  motion  to  quash  the 
writ ;  it  does  not  affect  the  meritft, 
and  when  the  board  has  answered, 
and  a  demurrer  to  the  answer  has 
been  interposed,  it  must  succeed, 
if  at  all,  upon  the  facts  alleged  by 
it.  Id, 


17.  Plaintiff  paid  an  assessment  for 
a  local  improvement  upon  premises 
in  the  city  of  New  York  in  which 
he  held  a  valuable  leasehold  in- 
terest ;  he  was  bound,  by  a  cove- 
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nant  in  his  lease,  to  pay  all  i 
ments.  The  proceedings  inlaying 
the  assessment  were  regular  upon 
their  face.  It  was  subsequently 
set  aside,  upon  application  of  the 
landlord,  wmch  was  pending  when 
payment  was  so  made.  In  an  ac- 
tion to  recover  back  the  money  so 
paid,  held,  that  plaintiff  was  en- 
titled  to  avail  himself  of  the  de- 
cision so  obtained,  and  that  defend- 
ant was  liable.  PursaeU  v.  Mayor, 
etc.  880 

18.  B  seems  that  if  payment  had  been 
made  before  any  proceedings  had 
been  instituted  to  vacate  the  assess- 
ment the  case  could  not  have 
arisen,  as  no  such  proceedings  can 
be  maintained  after  payment.    Id. 

19.  It  seems,  also,*that  the  right  of  ' 
restitution    only    extends   to    the 

Earties  by  whom  or  in  whose  he- 
al f  the'proceedings  to  vacate  were 
instituted ;  one  property-owner  can- 
not avail  himself  of  proceedings 
instituted  by  another  whose  prop, 
erty  is  affected  by  the  same  assess- 
ment. Id, 

20.  Personal  property  belonging  to  a 
resident  of  this  State,  in  the  hands 
of  an  agent  also  a  resident,  but 
living  in  another  county,  which  is 
subject  to  the  order  and  control  of 
the  owner,  is  taxable  to  him  at  his 
place  of  residence,  and  not  to  the 
agent.  Boardman  v.  Bd,  of  8up*rs, 

859 

21.  Tho  amendment  of  1851  (§  2, 
chap.  176,  liaws  of  1851),  adding 
'*  agent  **  to  those  holding  personal 
property  in  a  representative  ca- 
pacity named*  in  the  provision  of 
the  Revised  Statutes  (1  R.  S.  389, 
§  5),  who  are  to  be  assessed  for 
such  property,  in  no  respeetchanged 
tho  rule  by  which  assessments  to 
residents  of  the  State  are  regulated, 
its  scope  is  limited  to  the  assess- 
ment and  taxation  of  property 
within  the  State  owned  by  non-res- 
idents of  the  State.  Id. 


2.  Accordingly  held,  where  certain 
bonds  and  mortgages  whose  owners 
resided  in  Monroe  county,  which 
were  in  the  hands  of  the  relator  as 
agent,  held  subject  to  the  orders 
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aod  under  the  control  of  the  own- 
ers, w^re,  notwithstanding  his  pro- 
test, assessed  to  the  relator  at  his 
home  in  Tompkins  county,  that 
the  assessment  was  illegal;  and  he 
having  paid  tlie  tax  thereon,  that 
an  order  pursuant  to  the  act  of  1B69 
(Chap.  855,  Laws  of  1869),  as 
amended  in  1871  (Chap.  695,  Laws 
of  1871),  requiring  the  board  of 
supervisors  of  Tompkins  county  to 
refund  the  amount  paid,  was  prop- 
erly granted  by  tho  county  judj 
of  that  county. 


ndge 


28.  It  seems  that  the  plan  of  taxation 
is  to  reach  all  personal  property  in 
the  State,  save  as  excepted,  by 
assessing  the  owner  at  his  home 
if  in  tho  State,  the  beneficial  owner 
in  the  person  of  h^  trustee  and  the 

'  non-resident  through    his  agent. 

Id, 

24.  Commissioners  of  estimate  and 
assessment  appointed  under  the 
act  of  1818  (Chap.  86,  Laws  of 
1818),  in  proceedings  for  the  open- 
ing of  a  street  in  the  city  of  New 
York,  have  no  authority  to  pass 
upon  the  regularity  or  validity  of 
the  proceedings,  or  the  constitu- 
tionality of  the  act  under  which 
the  proceedingR  arc  instituted.  In 
re  Dept.  Pub.  Parks,  459 

25.  Tlie  confirmation  of  the  report 
of  such  commissioners  only  makes 
the  report  final  as  to  matters  prop- 
erly submitted  to  and  determined 
by  them.  Id, 

26.  Accordingly  7tdd^  that  the  con- 
firmed report  of  such  commission- 
ers was  not  final  as* to,  and  did  not 
involve  the  constitutionality  of  the 
act  under  which  the  proceedings 
were  instituted  (Chap.  604,  Laws  of 
1874) ;  and  that  this  questiop  was 
not  brought  here  on  appeal  from 
the  order  of  confirmation.         Id. 

27.  As  to  whether  the  constitutional 
question  was  involved  in  tho  order 
appointing  the  commissioners, 
qiuBre,  Id, 

28.  It  seems  that  such  question  may 
be  presented  by  motion  to  vacate 
and  set  aside  the  proceedings.  Id. 


29.  The  provision  of  the  act  of  1870 
(§  27,  chap.  888,  Laws  of  1870), 
entitled  *'  An  act  to  make  further 
provision  for  the  government  of 
the  city  of.  New  York,"  which 
gives  to  the  judge  before  whom 
proceedings  are  had  under  the  act 
of  1858  (Chap.  838,  Laws  of  1858), 
jurisdiction  to  modify  an  assess- 
ment when  the  expense  of  a  local 
improvement  has  been  unlawfully 
increased,  is  embraced  within  the 
subject-matter  expressed  in  the 
title  :  and  so  is  not  in  conflict  with 
the  constitutional  provision  (Art.  8, 
§  16),  declaring  that  a  local  act 
shall  embrace  but  one  subject, 
which  shall  be  expressed  in  the 
title.     In  re  Met.  G.  L,  Co,        526 

80.  The  fact  that  another  provision 
of  the  act  (§  49)  relates  to  a  subject 
not  expressed  in  the  title,  and  so  is 
void,  aoes  not  invalidate  the  rest 
of  the  act.  Id. 

81.  In  opposition  to  an  application  to 
set  aside  an  assessment  for  a  sewer 
based  upon  the  ground  that  the 
prices  for  rock  excavation  and 
foundation-plank  were  fixed  by  the 
commissioner  of  public  works,  and . 
so  withdrawn  from  competition,  a 
certificate  of  the  said  commissioner 
was  produced,  and  it  was  claimed 
that  under  the  act  of  1871  (Chap. 
674,  Laws  of  1871)  said  certificate 
was  conclusivo  evidence  of  the 
amount  of  expenditures,  and  that 
the  amount  so  certified  was  prop- 
erly assessed  notwithstanding  such 
defect .  The  certificate  bore  a  dato 
prior  to  the  passage  of  the  act,  and 
was  to  the  effect  that  the  work  in 
question  ^'  was  awarded "  to  per- 
sons named,  and  **  that  the  work 
has  been  completed  and  accepted." 
It  did  not  state  the  * '  sum  ex- 
pended*'  as  required  by  said  act. 
Held,  that  the  certificate  was  inef- 
fectual  to  sustain  the  assessment. 

Id. 

82.  One  who  purchases  land  in  the 
city  of  New  York,  after  the  confir- 
mation thereon  of  an  assessment  • 
for  a  local  improvement,  and  who 
takes,  by  the  terms  of  his  deed, 
subject  to  any  and  all  assess- 
ments, is  presumptively  a  "  party 
aggrieved,"  within  the  meaning  of 
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the  act  of  1858  (Chap.  888,  Laws 
of  1858,  as  ameoded  by  chap.  812, 
Laws  of  1874),  and  so  is  entitled 
to  move,  under  that  act,  to  vacate 
the  assessment.     In  re  Oantz.  586 

88.  It  seems,  that  if  he  has  in  fact 
been  indemnified  against  the  as- 
sessment, or  has  assumed  and 
agreed  to  pay  it,  or  if  the  amoant 
thereof  was  deducted  from  the 
purchase-price,  these  are  facts  for 
the  city  to  show  in  opposition  to 
the  application.  Id, 

84.  Where,  owin?  to  a  dispute  as  to 
the  boundary  line  between  two 
towns,  an  individual's  real  estate 
has  been  assessed  and  taxes  paid 
in  both  towns,  and  the  board  of  su- 
pervisors of  the  county  have  re- 
fused to  ascertain  and  determine 
the  amount  which  he  is  equitably 
entitled  to  receive  back,  as  author- 
ized by  the  act  of  1873  (Chap.  119, 
Laws  of  1873),  it  is  not  essential  to 
relief  by  mandamtts  that  an  ac- 
tion could  have  been  maintained 
against  the  assessors ;  the  statute 
may  be  invoked  without  regard  to 
that  question.  People  ex  rel.  With- 
erbee  v.  Sup'rs  Essex  Go.  612 

85.  An  order  of  reference  In  proceed- 
ings by  certiorari  under  the  act  of 
1880  (Chap.  269,  Laws  of  1880),  to 
review  and  correct  an  alleged  ille- 
gal, erroneous  or  unequal  assess- 
ment, or  an  order  refusing  to  set 
aside  such  an  order  of  reference,  is 
not  reviewable  here;  neither  order 
is  final,  nor  does  it  affect  a  substan- 
tial right,  within  the  meaning  of 
the  Code  of  Civil  Procedure,  g  190. 
People  exreL  U.iSb  D,  B,  R.  Co.  v. 
BmitK  628 

When  iusessment  for  local  im- 

nrovement  in  New  York  city  may 
oe  reduced  by  deducting  illegal  item, 
and  from  time  interest  is  to  be 
charged  on  the  modified  assessment. 

See  In  re  PeUon.  (Mem,)  651 


ASSIGNMENT. 

1.  In  an  action  upon  an  account  for 
goods  sold  it  appeared  that  the 
vendor  of  the  goods  assigned  all 
the  debts  owing  to  him  and  his 


book  aooounts  to  plaintiff  "  to  col- 
lect and  settle  if  possible,"  the 
proceeds  to  **go"  toward  paying 
two  debts,  and  the  balance,  if  any, 
to  the  assignor's  wife.  Held,  that 
this  was  not  a  general  assignment 
for  the  benefit  of  creditors  within 
the  meaning  of  the  act  of  1860 
(Chap.  848,  Laws  of  1860)  and  so 
was  not  void,  although  the  formal- 
ities required  by  that  act  were  not 
complied  with ;  that,  no  rights  of 
creditors  intervening,  the  assign- 
ment was  operative  to  transfer  the 
claim  against  defendant  and  to 
enable  plaintiff  to  maintain  an 
action  thereon.  Tiemeyer  v.  Turn- 
quisl.  516 

.  It  seems  that  where  a  person  takes 
out  a  policy  of  insurance  upon  his 
own  life,  and  the  amount  is  made 
payable  to  another  having  no  in- 
terest in  the  life,  or  where  the  in- 
sured assigns  his  policy  to  one 
having  no  such  interest,  the  bene- 
ficiary or  the  assignee  may  hold 
and  enforce  the  policy,  if  it  was 
valid  in  its  inception,  and  was  pro- 
cured or  the  assignment  made  in 
good  faith.  Oknsted  v.  Keyes,    593 


ASSIGNMENT  rFOR  BENEFIT  OP 
CREDITORS). 

1.  Where  an  assignment  for  the 
benefit  of  creditors  is  assailed  on 
the  ground  of  fraud,  the  fraud  is 
to  be  proved  and  not  presumed; 
and  while  it  is  not  required  that  it 
shall  be  proved  by  direct  evidence, 
but  may  be  established  as  a  deduc- 
tion from  other  facts  naturally  and 
logically  indicating  its  existence, 
it  is  not  sufilcient  that  the  facts 
are  ambiguous  and  just  asoonsist- 
,ent  with  innocence  as  with  guilt ; 
if,  taken  together,  they  are  consist- 
ent with  an  honest  intent,  the 
fraud  is  not* established.  Shultz  v. 
ffoagland,  464 

2.  The  evidence  must  also  establish 
a  fraudulent  intent  on  the  part  of 
the  assignor,  existing  at  the  time 
of  the  execution  of  the  instrnment; 
if  executed  with  honest  intent,  no 
subsequent  illegal  acts  on  his  part 
will  invalidate  it.  Id, 
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8.  Bach  acts,  howeverp  are  proper  to 
be  coneidered  as  cliaracterizing  the 
original  intent.  Id. 

4.  The  facte  that  the  aaeiffnor  and 
aasignee  are  relatione,  and  that  the 
latter  is  preferred  aa  a  creditor,  do 
not,  of  themselvee,  tend  to  prove 
fraud.  Id, 

6.  Where  such  an  assignment  pur- 
ports to  transfer  all  the  property 
of  the  assignee,  proof  of  an  inten- 
tional omission  from  the  schedule 
of  property  assigned  of  items  of 
yaluable  property  is  sufficient  to 
establish  a  fraudulent  intent.    Id. 

6.  The  omission,  however,  of  an 
item  shown  to  be  entirely  worth- 
less is  no  evidence  of  fraud ;  so, 
also,  if  it  is  shown  that  the  omis- 
sion was  accidental  and  uninten- 
tional. Id, 

7.  Where,  therefore,  it  appeared  that 
two  items  of  property  which  were 
omitted  from  the  schedule  were,, 
at  the  time  or  soon  after  the  exe- 
cution of  the  assignment,  delivered 
by  the  assignors  to  the  assignee, 
and  one  of  the  former  testified 
without  contradiction  that  the 
omission  was  by  mistake,  held, 
that  the  omission  did  not  estab- 
lish fraud.  Id, 

8.  A  balance  due  one  of  the  assign, 
ors  from  an  insolvent  bank  was 
omitted;  this  was  shown  to  be 
worthless.  JSeld,  that  no  inference 
of  fraud  could  be  drawn  from  the 
omission.  Id, 

9.  At  the  time  of  the  execution  of 
the  assignment  there  was  a  bal- 
ance  standing  to  the  credit  of  one 
of  the  assignors  upon  the  books  of 
another  bank;  this  was  not  in- 
cluded in  the  inventory.  It  ap- 
peared tkiat  the  assignment  was 
executed  and  filed  on  Saturday; 
this  balance  was  withdrawn  the 
next  Monday ;  it  did  not  appear  by 
whom  or  in  what  manner.  The 
inventory  was  subsequently  made 
and  was  verified.  Meld,  that  the 
presumption  was  that  the  balance 
was  drawn  out  on  the  check  of  the 
assignor,  executed  prior  to  the  as- 
signment ;    also,  that  a  failure  of 


the  assignor  to  explain'the  transac- 
tion did  not  authorize  the  pre- 
sumption that  he  was  the  owner 
of  the  balance  at  the  time  of  the 
assignment;  that  until  proof  was 
given  sufficient  to  authorise  a  pre- 
sumption of  fraud,  the  assignors 
were  not  bound  to  explain.        Id, 

10.  Under  the  act  in  relation  to  as- 
signments for  the  benefit  of  credit- 
ors (Chap.  466.  Laws  of  1877),  an 
omission  of  assets  from  the  sched- 
ule does  not,  ipgo  facto,  make  the 
assignment  void.  Id. 


ATTACHMENT. 

1.  Prior  to  the  enactment  of  the  pro- 
vision of  the  Code  of  Civil  Proced- 
ure ($  682)  authorizing  a  person 
who  has  acquired  a  subsequent 
lien  upon  property  attached,  to 
move  to  set  aside  the  attachment, 
a  junior  attachment  creditor  was 
entitled  to  move  to  set  aside  the 
prior  attachment  on  the  ground  of 
a  jurisdictional  defect;  i.  e.,  that 
the  affidavit  upon  which  the  attach- 
ment was  issued  was  insufficient 
to  give  jurisdiction.  Jacobs  v. 
Sogan,  243 

2.  The  provision  of  the  Code  of  Dvil 
Procedure  (§  682)  authorizing  per- 
sons  who  have  acquired  subsequent 
liens  upon  or  interest  in  attached 
property  to  move  to  set  aside  the 
attachdient  is  not  limited  to  those 
who  have  acquired  liens  or  interest 
by  proceedings  in  invUum  against 
the  defendant  in  the  attachment; 
it  includes  as  well  one  who  claims 
under  a  voluntary  transfer  from 
such  defendant.  Trov>*»  P,  d  B. 
B,  Co,  V.  HaH,  500 

8.  The  motion  may  be  niade  by  one 
who  has  acquired  a  lien  or  interest 
in  a  part  only  of  the  attached 
property.  Id. 


4.  The  relief  in  such  case  will  be 
limited  to  vacating  the  attachment 
as  to  such  part.  Id, 

6.  Where  the  affidavits  of  the  mov. 
ing  party  are  coofined  simply  to 
showing  his  right  to  move,  and 
excusing  any  delay,  the  plaintiff  is 
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not  entitled  to  read  affidayits  in 
support  of  the  attachment.        Id, 

ATTORNEY. 

1.  Where,  in  an  action  by  an  attorney 
for  profesaional  services,  the  com- 
plaint, which  waa  verified,  asked 
J  udgment  for  a  sum  specified  as  the 
value  of  the  services  with  interest, 
and  the  defendants  made  default, 
heldt  that  the  clerk  properly  com- 
puted  and  included  interest  in  the 
judgnient ;  that  if  error  existed  in 
allowing  interest  it  was  a  judicial 
error,  and  one  of  subgtance  which 
could  not  be  corrected  on  motion  ; 
and  that  an  order  striking  out  the 
interest  was  error.  BuUard  v.  8her- 
XDood,  253 

2.  An  attorney  has  a  lien  for  his  com- 
pensation for  professional  services, 
and  for  disbursements,  upon  mon- 
eys received  by  him  on  his  client's 
behalf,  in  the  course  of  his  employ- 
ment.  In  re  Knapp.  ^    284 

8.  This  right  of  lien  is  not  affected  by 
the  fact  that  the  client  is  an  exec- 
utor and  the  services  were  ren- 
dered, and  moneys  received  on  be- 
lialf  of  the  estate  ;  nor  is  it  con- 
fined to  moneys  recovered  by  judg^ 
ment.  Id, 

4.  Upon  summary  application  against 
an  attorney  to  compel  him  to  pay 
over  moneys  alleged  to  have  been 
unlawfully  retained  by  him,  he  is 
entitled  to  have  a  clear  case  made 
out  against  him.  Id, 

5.  Where  it  appears  that  an  attorney 
retains  his  client's  money  claiming 
a  lien  thereon,  and  upon  the  facts 
stated  the  right  is  clear  and  only 
the  amount  in  question,  the  court 
has  jurisdiction  to  determine  that 
question,  on  application  to  compel 
the  payment  of  the  moneys  re- 
tained,  although  the  items  of  the 
attorney's  account  are  such  as  in 
t>rdinary  cases  would  subject  them 
to  taxation.  Id, 

6.  B  seems  that  the  question  may  be 
determined  by  the  court  at  Special 
Term,  by  a  referee,  or  by  a  jury 


passing  upon  an  issue  sent  to  it. 

Id, 

7.  Upon  application  to  compel  M.,  an 
attorney,  to  pay  over  moneys  col- 
lected and  received  by  him,  upon 
a  claim  belonging  to  the  estate  of 
E.,  of  whose  will  the  petitioner 
was  executrix,  M.  claimed  a  lien 
for  professional  services  and  dis- 
bursementa*  and  it  appeared  that 
he  retained  therefor  ^,000.  In  an- 
swer to  the  application,  M.  present- 
ed his  affidavit  with  a  statement  of 
his  charges  and  disbursements, 
footing  up  $6,000.48.  The  rendition 
of  the  services  was  not  disputed, 
but  only  their  value  and  the  right 
to  retain  the  money.  The  referee 
to  whom  the  matter  was  referred 
reported  that  '*|4,000  is  ajust  and 
reasonable  compensation  *  *  *  for 
the  services  rendered,"  and  upon 
the  report  the  application  was  de- 
nied. The  General  Term  on  appeal 
reversed  this  order  and  directed  M. 
to  pay  over  $1,500,  holding  that 
some  of  the  charges  were  too 
much.  Held^  that  M.  had  the  riffht 
to  a  lien  on  the  moneys ;  and  that 
as  for  all  that  appeared  the  deduc- 
tion'suggested  by  the  General  Term 
had  been  made  by  the  referee  and 
the  Special  Term,  they  allowing 
$4,000  onlv  on  a  bill  of  $6,000.43, 
without  discrimination  of  items, 
while  the  items  objected  to  by  the 
General  Term  amounted  to  less 
than  the  sum  so  deducted,  M.  was 
entitled  to  a  lien  for  the  amount 
retained  and  the  General  Term 
order  wa's  error.  Id, 


BANKS  AND  BANKING. 

1.  K.,  defendant's  intestate,  being 
.  indebted  to  plaintiff  and  to  two 
other  l>anks,  proposed  a  compro- 
mise,  by  paying  or  securing  a  per- 
centage, which  one  or  both  of  the 
other  banks  agreed  to  accept  if 
plaintiff  would.  K.  proposed  to 
plaintiffs  cashier  to  secure  the 
specified  percentage  on  its  claim 
by  a  note  with  G.  as  indoraer. 
The  cashier  thereupon,  after  con- 
sultation with  plaintiffspresident, 
and  at  the  request  of  K.'s  agent, 
wrote  to  one  of  the  other  banks, 
oaing  paper  with  the  bank  heading 
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and  Bif^nlng  as  cashier,  to  the  effect 
that  plaintiff  proposed  to  take  E/s 
note,  indorsed  by  G..  for  the  per- 
centage, and  to  discharge  K.  in 
fall  on  payment  thereof.  Soon 
•  after  writing,  the  cashier  informed 
the  president  and  they  concluded 
not  to  compromise.  When,  there- 
fore, the  indorsed  note  was  ten- 
dered  the  cashier  refused  to  accept 
it  and  repudiated  the  agreement ; 
before  this  was  made  known  to  K. 
he  had  settled  with  the  other  banks 
on  the  terms  proposed,  and  had 
been  discharged.  It  did  not  appear 
that  he  ov^ed  any  other  debts. 
K.  afterward  tendered  a  certified 
check  for  the  amount  of  the  com- 
promise. The  president  and  cash- 
ier  were  the  active  managers  of 
plaintiffs  bank.  The  compromise 
was  not  repudiated  on  the  ground 
of  want  of  authority  of  the  cashier, 
and  no  proof  was  given  that  he 
acted  without  authority.  Compro- 
mises were  of  common  occurrence 
in  said  bank.  In  an  action  upon 
the  original  indebtedness,  ?ield, 
that  the  authoritv  of  the  cashier  to 
act  was,  under  the  circumstances, 
to  be  presumed  ;  that  the  agree- 
ment made  was  a  valid  dbmposi- 
tion  agreement,  and  after  perform- 
ance by  the  other  creditors  it  was 
too  late  for  plaintiff  to  recede. 
Chem4cal  Nca,  Bk.  v.  Kohner.  189 

2.  R  seems,  that  had  there  been  proof 
that  the  cashier  exceeded  his  au- 
thority the  question  would  have 
been  different.  Id, 

3.  A  draft,  drawn  by  a  New  Jersey 
bank  upon  a  New  York  bank, 
which  had  been  altered  by  some 
unknown  person  by  changing  the 
date  and  name  of  payee,  and  rais- 
ing the  amount,  was  presented  at 
plaintiff's  banking-house  by  a 
stranger,  who  applied  for  the 
money  thereon.  P.,  defendant's 
testator,  came  to  the  bank  with  the 
stranger  and  put  his  name  upon 
the  dnft  "  as  an  indorser."  Plaint- 
iff purchased  the  draft  and  paid 
the  amount  of  it  to  the  stranger. 
The  draft  was  sent  by  plaintiff  to 
its  correspondent  in  New  York, 
and  it  was  paid  by  the  drawee,  but 
upon  discovery  of  the  forgery,  the 
money  was  refunded.    In  an  ac- 


tion upon  the  Indorsement  it  was 
not  denied  that  the  person  pre- 
senting the  draft  was  the  payee 
appearing  upon  its  face  at  that 
time,  and  there  was  no  finding 
that  he  was  not.  Held,  that  as  P. 
was,  to  the  knowledge  of  plaintiff, 
simply  an  scoommodation  indorser, 
his  indorsement  was  not  a  guar- 
anty of  the  genuineness  of  the 
draft;  that  the  fact  of  the  for- 
gerv  could  not  be  presumed  to  be 
within  his  knowledge;  that  upon 
the  facts  found  he  had  all  the 
rights  and  privileges  of  an  in- 
dorser and  was«ubiect  only  to  the 
obligations  that  relation  imposed; 
and,  as  he  was  not  charged  acoord- 
iug  to  the  law-merchant,  i.  «.,  by 
presentation  for  payment,  refusal 
and  notice  of  non-payment,  he  was 
not  liable.   Sus.  Vol,  Bk,  v.  Loomis. 

207 

4.  Plaintiff  made  a  deposit  with  the 
F.  and  M.  Bank,  receiving  therefor 
a  certificate  payable  to  his  order, 
on  return  thereof,  with  interest. 
While  the  certificate  was  outstand- 
ing that  bank  discounted  plaintiffs 
note  in  renewal  of  a  former  note 
held  by  it;  and  in  the  ordinary 
course  of  business,  and  for  a  val- 
uable consideration,  indorsed  and 
transferred  the  note  to  defendant, 
the  A.  C.  N.  Bank,  before  matu- 
rity, said  defendant  receiving  it  in 
good  faith  and  in  ignorance  of  such 
deposit.  The  A.  C.  N.  Bank  then 
held  certain  securities  as  collateral 
for  all  paper  so  transferred  to  it 
by  said  F.  and  M.  Bank.  At  the 
time  of  the  transfer  the  latter  bank 
was  solvent,  but  thereafter  was 
adjudicated  a  bankrupt,  and  de- 
fendant McL.  was  appointed  as- 
signee. Plaintiff *s  note  was  duly 
protested,  and  the  F.  and  M.  Bank 
charged  as  indorser.  The  A.  C.  N. 
Bank  still  held  some  of  the  collat- 
erals ;  plaintiff  advised  it  of  his 
deposit  and  asked  that  it  avail  it- 
self of  the  collateral  securities  for 
his  benefit,  to  the  amount  of  the 
note ;  this  it  refused  to  do,  but 
surrendered  the  securities  to  McL., 
taking  from  him  a  guaranty  of 
the  collection  of  the  note.  No  de- 
mand for  payment  of  the  certificate 
was  made  of  the  F.  and  M.  Bank 
before  it  was  adjudicated  a  bank- 
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Tupt.  In  an  action  brought  to 
compel  the  application  of  the  se- 
curities  to  the  payment  of  the  note, 
Aeld^  that  plaintiff  was  not  entitled 
to  the  relief  sought ;  that  no  right 
of  set-off,  either  legal  or  equitable, 
existed  at  the  time  of  the  transfer 
of  the  note;  and  that  the  legal 
rights  of  the  A.  C.  N.  Bank  were 
not  so  affected  by  subsequent  equi- 
ties, arising  out  of  the  cuan^d  re- 
lations of  plaintiff  and  the  F.  and 
M.  Bank,  as  to  require  it  to  first 
resort  for  payment  to  the  securities 
in  exoneration  of  plaintiff;  also, 
that  the  other  creditors  of  the  F. 
and  M.  Bank  stood  equal  in  law  and 
in  equity  with  plaintiff,  and  the 
A.  C.  N.  Bank  was  bound  to  regard 
their  interests  as  well  as  his. 
Hunger  v.  AUbany  City  Nat.  Bank, 

580 

5.  Also  Tield,  that  no  right  of  set-off 
arose  under  the  Federal  Bankrupt 
Act.  Id. 

6.  There  is  no  right  of  action  upon  a 
certificate  of  deposit  in  ordinary 
form  issued  by  a  bank  until  de- 
mand of  payment.  Id, 

7.  A  receiver  of  an  insolvent  bank 
has  no  power  to  allow  a  set-off- 
against  a  debt  owing  ^o  the  bank, 
where  the  demand  sought  to  be 
set  off  was  assigned  to  the  debtor 
for  that  purpose  after  his  appoint- 
ment;  and  what  the  receiver  can- 
not thus  do  directly,  cannot  be  done 
bv  way  of  ratification  or  waiver. 
tan  Dyck  v.  McQuade .  616 

8.  Where,  therefore,  in  an  action  by 
a'receiver,  upon  a  demand  due  the 
bank,  the  defendant  sought  to  set 
off  certain  checks  drawn  in  his 
favor  by  depositors,  which  the  ref- 
eree found  were  not  delivered  to 
the  bank,  and  credited  to  defend- 
ant's  account,  until  after  the  ser- 
vice of  an  inj  unction  order  issued 
in  the  proceedings  for  the  appoint- 
ment of  the  receiver,  restraining 
the  officers  of  the  bank  from  fur- 
ther action  or  interference  with  its 
assets.  Uddt  that  the  retention 
of  the  checks  by  the  receiver  was 
not  a  ratification  of  the  act  of  the 
bank  officer  in  receiving  them,  and 
that  the  set-off  was  properly  dis- 
allowed. Id, 


When  title  to  hank  stock  not  af- 
fected by  proceedings  under  confisca- 
tion acts  of  Congress. 

See  Chapman  v.  P.  N,  Bank,  437 


BANKRUPTCY. 

When  right  of  set-off,  under 

bankrupt  act,  does  not  arise. 
See  Hunger  v.  A.  (7.  N.  Bank.  680 


BILLS.  NOTES  AND  CHECKS. 

1.  In  an  action  upon  a  promissory 
note  it  was  alleged  on  the  part  of 
defendant,  and  evidence  was  given 
tending  to  prove,  that  two  other 
notes  were  executed  for  the  ac- 
commodation of  one  S.,  which  were 
diverted  froin  the  purpose  for 
which  they  were  executed,  and 
were  indorsed,  and  transferred  by 
S.  to  Q.  in  payment  of  an  antece- 
dent debt,  no  new  consideration 
being  paid,  and  were  transferred 
by  G.  to  plaintiffs,  that  in  pay- 
ment of  a  balance  due  on  said 
notes,  the  note  in  suit  was  given 
which  did  not  have  the  indorse- 
ment of  S.,  and  that  the  original 
nutes  were  surrendered  ;  neither 
plaintiffs  nor  G.  had  notice  that 
the  original  notes  were  accommo- 
dation notes.  Eddt  that,  assuming 
a  defense  existed  as  to  the  original 
notes,  the  surrender  of  the  indorse- 
ment of  S.  upon  acceptance  of 
the  new  note  made  the  plaintiffs 
bona  fide  holders  for  value,  and  so 
excluded  the  defense;  and  there- 
fore a  charge  that  the  fact  that 
none  of  the  plaintiffs  had  knowl- 
edge of  the  character  of  the  orig- 
inal notes  was  immaterial,  was 
error.     Qoodwin  v.  ConkHn,        21 

2.  A  draft,  drawn  by  a  New  Jersey 
bank  upon  a  New  York  bank, 
which  had  been  altered  by  some 
unknown  person  by  changing  the 
date  and  name  of  payee,  and  rais- 
ing the  amount,  was  presented  at 
plaintiff's  banking-house  by  a 
stranger,  who  applied  for  the 
money  thereon.  P.,  defendant's 
testator,  came  to  the  bank  with 
the  stranger  and  put  his  name 
upon  the  draft  **as  an  indorser." 
Plaintiff  purchased  the  draft  and 
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paid  the  amount  of  it  to  the  stran- 
eer.  The  draft  was  sent  by  plaint- 
m  to  its  correBpondent  in  New 
York,  and  it  was  paid  by  tho 
drawee,  but  upon  discovery  of  the 
forgery,  the  money  was  refunded. 
In  an  action  upon  the  indorsement 
it  was  not  denied  thai  the  person 
presenting  the  draft  was  the  payee 
appearing  upon  its  face  at  that 
time,  and  there  was  no  finding  that 
he  was  not.  Held,  that  as  P.  was, 
to  the  knowledge  of  plaintiff, 
simply  an  accommodation  indorser, 
his  indorsement  was  not  a  guar- 
anty  of  the  genuineness  of  the 
draft ;  that  the  fact  of  tho  forgery 
could  not  be  presumed  to  be  within 
his  knowledge  ;  that  upon  the  facts 
found  he  had  all  the  rights  and 
privileges  of  an  Indorser  and  was 
subject  only  to  the  obligations  that 
relation  imposed ;  and,  as  he  was 
not  charged  according  to  the  law- 
merchant,  t.  tf.,by  presentation  for 
payment,  refusal  and  notice 'of  non- 
payment, he  was  not  liable.  Bus. 
VaUey  Bank  v.  LoomU,  207 


BOARD  OP  SUPERVISORS. 

See   SXTPEBVIBOBB. 

BONA  FIDE  HOLDER. 

1.  In  an  action  upon  a  promissory 
note  it  was  alleged  on  the  part  of 
defendant,  and  evidence  was  given 
tending  to  prove,  that  two  other 
notes  were  executed  for  the  accom- 
modation of  one  S.,  which  were 
diverted  from  the  purpose  for 
which  they  were  executed,  and 
were  indorsed,  and  transferred  by 
S.  to  G.  in  payment  of  an  ante- 
cedent debt,  no  new  consideration 
being  paid,  and  were  transferred 
by  a,  to  plaintiffs,  that  in  payment 
of  a  balance  due  on  said  notes,  the 
note  in  suit  was  given  which  did 
not  have  the  indorsement  of  S., 
and  that  the  orifl:inal  notes  were 
surrendered ;  neither  plaintiffs  nor 
G.  had  notice  that  the  original 
notes  were  accommodation  notes. 
HM,  that,  assuming  a  defense 
existed  as  to  the  original  notes, 
the  surrender  of  the  indorsement 
of  S.  upon  acceptance  of  the  new 


note,  made  the  plalntifis  Ixma  fide 
holders  for  value,  and  so  excluded 
the  defense ;  and  therefore  a 
charge  that  the  fact  that  none  of 
the  plaintiflfs  had  knowledge  of 
the  character  of  the  original  notes 
was  immaterial,  was  error.  Qood- 
win  V.  dmkUn,  21 

3.  Where  an  assignee  of  a  \fOiiA  and 
mortgage  purchased  in  good  faith 
and  for  value,  in  reliance  upon  a 
certificate  made  by  the  mortgagor 
at  Uie  time  of  the  execution  of  the 
instruments,  to  the  effect  that  the 
mortgage  was  a  yalid  lien,  and 
would  be  such  in  the  hands  of  an 
assignee  to  the  full  amount  of 
principal  and  interest,  and  that  he 
uad  no  defense  to  the  mortgage  or 
bond  in  law  or  equity.  HSd,  that 
the  mortgagor  was  estopped  from 
setting  up,  in  an  action  to  fore- 
close the  mortgage,  the  defense 
of  urury;  that  it  was  fmmaterial 
that  the  mortgagor  had  not  the 
plaintiff  in  his  mind  at  the  time  of 
signing  the  certificate,  as  it  was  to 
be  taken  as  if  directed  to  whom  it 
might  concern;  also  that  the  certi- 
ficate was  not  deprived  of  its 
force,  because  executed  at  the 
same  time  with  the  mortgage,  it 
was  not  to  be  considered  as  part  of 
that  instrument.    Weyh  v.  Boylan. 

394 

8.  Also  hM,  that  the  fact  that  plaint- 
iff  was  a  second  assignee,  and 
that  the  first  assignees  had  knowl- 
edge of  the  facts,  and  so  could  not 
avail  themselves  of  the  estoppel^ 
did  not  prevent  him  from  sodoin^. 

BOND. 

1.  In  a  bond  given  by  the  super- 
visors  of  a  town  of  Westchester 
county,  under  the  provision  of  the 
statute  requiring  every  supervisor 
to  execute  and  deliver  to  the  town 
clerk  of  his  town  a  bond  condi- 
tioned for  the  faithful  discharge 
of  his  duties,  etc.  (§  2,  chap.  534, 
Laws  of  1866,  as  amended  by  g  I, 
chap.  721,  Laws  of  1868),  the  per- 
son holding  the  office  of  town 
clerk  at  the  time  was  named  as 
obligee,  he  being  described  aa 
**  town  derk,"  and  the  penal  sum 
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being  made  payable  "to  the  said 
town  clerk  or  hifl  8 accessor  in 
office."  In  an  action  upon  the 
bon(>,  held,  that  the  bond  was  not 
to  the  individaal,  bat  to  the  offi- 
cer; and  so  was  in  compliance 
with  the  requirements  of  the  stat- 
ute and  was  valid.  Sutherland  v. 
Carr.  106 

2.  Also  held,  that  the  action  was 
properly  brought  in  the  name  of 
the  supervisor  of  the  town.        Id, 

8.  The  town  collector  made  return  to 
H.,  the  predecessor  of  M.,  the 
principal  obligor,  of  uncollected 
8tate  and  countj  taxes,  as  pre- 
scribed by  the  act  of  1874  (§  1. 
chap.  610,  Laws  of  1874).  H.. 
under  the  authority  given  by  said 
act  (§  2),  raised  the  money  upon  a 
certificate  of  indebtedness  of  the 
town,  and  paid  it  over  to  the 
county  treasurer,  and  thereafter 
took  the  steps  as  prescribed  by  the 
act  to  raise  moneys  to  pay  the  in- 
debtedness; these  were  received 
by  him  and  paid  over  to  M.,and 
moneys  were  received  by  the  latter 
for  lands  bid  in,  by  and  for  the 
town.  The  amount  of  unpaid 
taxes  was  also,  at  the  request  of 
H.,  put  by  the  board  of  supervi- 
sors  in  the  next  annual  tax  levy, 
and  was  collected  and  paid  over 
to  M.  Held,  that  all  of  said 
moneys,  although  in  excess  of  the 
needs  of  the  town,  were  received 
by  M.  officially,  and  upon  his  fail- 
ure to  account  for  or  pay  over  the 
same,  that  the  sureties  upon  his 
bond  were  liable.  Id. 

Executor^s   bond,    liability   of 

ntreties  tJiereon, 
See  Hood  v.  Hood.  561 


BROKER. 

1.  Plaintiffs  employed  defendants, 
who  were  brokers,  to  buy  **  for 
their  account  and  risk,"  a  speci- 
fied amount  of  United  States 
bonds.  It  was  agreed  between, 
them  that  defendants  should  loan 
and  advance  the  purchase-price  at 
a  specified  rate  of  interest  and 
cariy  the  original  bonds  purchased, 
holdiiigthem  as  collateral.  Defend- 
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ants  purchased  the  amount  of 
bonds  specified,  not  as  agents, 
however,  but  iu  their  own  names ; 
they  reported  to  plaintiffs  a  pur- 
chase on  their  account,  but  at  a 
price  greater  than  that  paid.  Be- 
fore the  maturity  of  the  loan,  de- 
fendants sold  the  bonds  purchased, 
on  their  own  account,  without  the 
.  knowledge  or  assent  of  plain tififs. 
Plaintiffs  made  a  payment  on  ac- 
count of  the  supposed  loan  ;  at  its 
maturity  they  were  called  upon  to 
pay,  and  notified  that  in  case  of 
default,  they  would  be  sold  out; 
not  having  paid,  other  bonds  of  a 
like  amount  were  sold.  In  an  ac- 
tion brought  to  repudiate  the  al- 
leged purchase,  and  to  recover  back 
the  money  paid,  defendants  set  up 
a  counter-claim  for  the  deficiency 
arising  on  such  sale.  Held,  that 
said  counter-claim  was  properly  re- 
jected ;  that  substantial  perform- 
ance of  their  contract  was  a  condi- 
tion precedent  to  defendants'  right 
of  recovery,  while  the  facts  showed 
that  it  was  not  performed  in  any 
of  its  essential  elements.  Levy  v. 
Loeb.  865 

2.  Certain  other  bonds  were  pur- 
chased by  defendants,  under  the 
same  agreement;  thev  charged 
plaintiffs  a  commission  for  buying, 
and  received  from  the  sellers  a  com- 
mission for  selling.  Held,  th&t  ihh 
taking  of  these  commissions  from 
both  sides  was  a  breach  of  the  con- 
tract. Id, 

3.  It  seems  that  if  there  had  been  no 
express  agreement  to  carry  the 
identical  bonds  purchased,  defend- 
ants would  have  been  required  to 
show  that  they,  kept  on  hand  ready 
for  delivery  on  demand  a  like 
amount  of  similar  bonds.         Id. 


BURDEN  OF  PROOF. 

.  In  proceedings  to  vacate  an  assess- 
ment for  a  local  improvement  the 
buTden  of  proof  is  on  the  petition- 
er ;  every  presumption  is  in  favor 
of  the  validity  of  the  assessment. 
In  re  Brady,  268 

T?ie  burden  of  proof,  in  ease  of 


674 


INDEX. 


warranty f  is  not  always  upon  war- 
rantor. 
See  Granger  v.  Craig.  (Mem.)    619 


CASES       REVERSED,       DISTIN- 
GUISHED, ETC. 
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sicker.  43 
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sicker.  52 
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distinguished.    Slater y.Jewett.  71 

fibAwZte  V,  Pulver  (U  Wend.  363),  dis- 
tinguished.   SJiermanv.  Page.  128 
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Y.  68),  distioguisbed. 
Carleton. 


Garleton  v. 
816 
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gaisbed.   InreGantz.  539 
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Hood  y.  Mood.  561 
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Smith  V.  Felton  (48  N.  Y.  419;,  dia- 
tiDgnished.  Munger  ▼.  Albany 
aty  Nat.  Bk,  687 

Colgrave  v.  Tollman  (87  N.  Y.  95), 
distinguished.  Munger  v.  Albany 
CUy  JSat.  Bk.  591 

Eadie  v.  Slimmon  (26  N.  Y.  9).  dis- 
tlDguished.     Olmsted  y.  Key 69.  605 

5arry  v.  E.  L.  A.  8oe.  (59  N,  Y.  587), 
distingaished.     Olmsted  v.  Keyee. 

606 

CAUSE  OF  ACTION. 

1.  R  eeems  that  a  person  for  whose 
benefit  a  promise  is  made  cannot, 
within  the  case  of  Latorenee  v.  Fbx 
(20  N.  Y.  268),  maintain  an  action 
to  enforce  the  promise  when  the 
promise  is  void,  as  between  the 
promisor  and  promisee,  because  of 
want  or  failure  of  consideration 
or  fraud.  The  action  upon  such 
a  promise  is  subject  to  the  equities 
between  the  original  parties. 
Dunning  v.  Leavitt.  .   80 

2.  To  sustain  a  plea  of  a  former 
judgment  in  bar  it  must  appear 
that  the  cause  of  action  in  both 
suits  is  the  same,  or  that  some 
fact  essential  to  the  maintenance 
of  the  second  suit  was  m  issue  in 
the  first  action  and  was  decided 
adversely  to  plaintiff.  Perry  v. 
Dickerson.  845 

8.  The  bare  fact  that  two  causes  of 
action  spring  out  of  the  same  con- 
tract does  not  ipso  facto  render  a 
judgment  on  one  a  bar  to  a  suit  on 
the  other.  Id. 

4.  Plaintiff  brought  an  action  to  re- 
cover damages  for  an  alleged 
wrongful  dismissal  from  defend- 
ants' employment  before  the  ex- 
piration of  the  stipulated  term. 
Meld,  that  the  judgment  therein 
was  not  a  bar  to  a  subsequent  ac- 
tion to  recover  wages  earned  dur- 
ing the  time  plaintiff  was  actually 
employed,  •  and  due   and  payable 

-  before  the  wrongful  dismissal ; 
that  the  two  claims  constituted 
separate  and  independent  causes 
of  action  upon  which  separate  ac- 
tions were  maintainable.  Id . 


5.  No  action  at  law  can  be  main- 
tained upon  an  executor's  bond, 
save  in  case  of  disobedience  of 
some  order  of  the  surrogate,  and 
after  that  oflicer  shall  have  au- 
thorized the  prosecution  of  such 
bond;  nor  can  the  requirements 
of  the  statute  be  disregarded  in 
an  equitable  action,  where  the 
statutory  remedies  can  be  pursued. 
Bood  V.  Jlood,  516 

6.  Accordingly  Tield,  that  an  equita- 
ble action  was  not  maintainable 
against  a  non-president  executor, 
and  the  sureties  upon  his  bond,  to 
establish  a  devastavit  upon  the 
part  of  the  former,  and  to  enforce 
the  liability  of  the  latter  upon  the 
bond,  in  the  absence  of  proof  of 
special  circumstances  showing  the 
necessity  for  the  intervention  of  a 
court  of  equity.  Id. 

7.  There  Is  no  right  of  action  upon 
a  certificate  of  deposit  in  ordinary 
form  issued  by  a  bank  until  de- 
mand of  payment.  Munger  v. 
Albany  City  Nat.  Bank.  580 

The  officers   appointed  to  let 

contracts  for  publishing  the  reports  of 
decisions  of  the  Court  of  Appeals  may 
provide  for  and  fix  tJie  damages  ac- 
cruing  to  an  individual  because  of  re- 
fusal of  the  contractor  to  sell  and  de- 
liver the  reports  as  agreed^  and  the 
party  injured  by  the  refusal  may  sus 
for  and  recover  the  damages  so  fixed 
for  eo/ch  refusal. 

Bee  LUtie  v.  Banks. .  258 


CERTIORARI. 

An  appeal  to  this  court  can- 
not be  taken  from  order  of  General 
Term  quashing  a  writ  of  certioraH. 

See  People  ex  rel.  Haneman  v.  Tax 
Comrs.  {Mem.)  655 


CHATTEL  MORTGAGE. 

1.  On  January  28,  1876,  defendant 
J.  gave  to  defendant  N.  a  chattel 
mortgage  to  secure  $8,000  money 
loaned ;  $200  was  loaned  on  the 
day  of  the  date  of  the  mortgage, 
the  residue  prior  to  that  time. 
The  mortgagor  was  at  that  time 
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indebted  to  M.,  but  the  mortgagee 
had  no  notice  of  the  debt;  the 
mortgage  was  dalj  filed.  On  Jan- 
uary 18, 1877,  M.  obtained  a  judg- 
ment against  J. ;  on  the  same  day 
execution  was  issued  thereon ,  and 
returned  nuUa  bona  February  3, 
1877.  On  January  37.  1877,  in- 
stead of  renewing  the  mortgage, 
J.  executed  to  N.  a  new  mortgage 
on  the  same  chattels  to  secure  the 
same  debt,  which  was  filed  on  that 
day.  In  an  action  to  set  aside 
the  mortgages  as  fraudulent  and 
void  as  against  M.,  held^  that  N. 
was  a  bona  fide  mortgagee  within 
the  meaning  of  the  statute,  and 
that  the  last  mortgage  was  a  valid 
lien.     Walker  v.  Henry.  130 

2.  On  October  14,  1876.  J.  executed 
to  N.  a  bill  of  sale  of  the  mort- 
gaged  property,  but  he  remained 
m  possession.  Held,  tliat  the  bill 
of  sale  was  superseded  by  the 
second  mortgage;  that,  even  if 
there  was  a  merger  of  the  first 
mortgage,  the  subsequent  action 
was  a  recognition  of  the  mortgage 
security,  and  reinstated  and  re- 
newed it;  and  that  if  any  estoppel 
arose  between  the  parties,  it  was 
waived  by  the  execution  of  the 
second  mortgage.  Id. 

8.  As  to  whether  in  such  case  the 
doctrine  of  merger  could  be  in- 
voked by  a  creditor,  qxiCBre,         Id, 

4.  Also  TieHdt  that  evidence  of  declara- 
tions of  J.,  made  after  the  mak- 
ing and  filing  of  the  first  mort- 
Gfage,  were  incompetent  as  against 

.  K.  Id, 

See  MoRTOAGB. 
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COLLEGES. 

1.  Under  the  provision  of  the  charter 
of  the  city  of  New  Fork,  of  1873, 
organizing  an  auditing  bureau  (§ 
33.  chap.  385,  Laws  of  1873),  the 
duty  imposed  upon  the  auditor  to 
''audit,  revise  and  settle  all  ac- 
counts "  is  not  merely  clerical ;  he 
has  the  right  to  pass  upon  the 
validity  and  legality  of  accounts 
presented,  and  it  is  his  duty  to  re- 
ject such  as  are  without  legal  au- 
thority. People  ex  rel.  Burnet  v. 
Jackson.  541 

2.  Said  auditor  is  not  necessarily 
bound  to  audit  and  allow  all  ac- 
counts sanctioned  and  allowed  by 
the  trustees  of  the  College  of  the 
City  of  New  York;  although  a 
fund  is  raised  and  placed  in  the 
city  treasury,  as  required  by  law 
(Chap.  396,  Laws  of  1849),  over 
whicn  said  trustees  have  entire 
control,  for  legitimate  purposes, 
they  have  no  right  to  divert  it 
from  those  purposes,  and  where 
they  exceed  their  authority  by 
sanctioning  an  unlawful  claim  it 
is  the  duty  of  the  auditor  to  reject 
it.  Id. 


§     190.  People  ex  rel.  v.  SmitK  628    3.  Said  trustees  have  no  authority  to 
§    211.  Little  V.  Bauk.H.  258        allow  to  the  widow  or  represents- 
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lives  of  a  deceased  teacher  hiB 
ealaiy  for  a  period  Babsequent  to 
Lis  death.  Id. 

4  Where,  therefore,  upon  the  death 
of  a  teacher,  who  died  in  April, 
1879,  the  Baid  trastees  passed  a 
resolution  directing  that  his  salary 
be  paid  to  his  widow  or  legal  rep- 
reHODtatives  up  to  September  1, 
1879,  and  an  account  or  voucher 
for  the  same  was  made  out  and 
presented  to  the  auditor,  who  re- 
jected the  claim,  Jield,  that  the 
trustees  exceeded  their  jurisdic- 
tion, and  the  auditor  properly  re- 
jected the  claim.  Id, 


COMMISSION  (TO  TAKE  TESTI- 
MONY). 

An  order  granting  an  open  commis- 
sion to  examine  orally  uulinown 
and  unnamed  witnesses  involves 
a  substantial  right,  and  so  is  ap- 
pealable to  the  General  Term. 
Jemi9on  v.  OUizen^  Sa-oinga  Bank, 

546 

COMMISSIONERS. 

1.  The  fact  that  the  commissioners 
appointed  under  the  act  of  1872 
(Chap.  680,  Laws  of  1872),  "in  re- 
lation to  certain  local  improve- 
ments in  the  city  of  New  York." 
failed  to  tako  the  prescribed  oatU 
of  office  before  entering  upon  the 
performance  of  their  duties,  does 
not  affect  the  validity  of  their  ac- 
tion in  certifying  that  a  contract 
was  free  from  fraud;  they  having 
been  appointed  by  competent  au- 
thority, and  having  discharged 
their  duties  without  question  as 
to  their  official  character,  were  at 
least  officers  de  facto,  and  their  of- 
ficial action  Is  binding  and  conclu- 
sive.   In  re  Kendall,  802 

2.  It  is  no  objection  to  the  validity 
of  their  action,  as  officers  de  facto^ 
that  it  might  result  in  taking  pri- 
vate property  to  pay  assessments. 

id. 

8.  The  determination  of  said  com- 
missioners  that  a  contract  was  free 
from  fraud  is  binding,  not  only 
upon  the  city  and  the  contractors. 


but  as  to  the  public;  the  effect  of 
their  certificate  is  to  confirm  the 
contract,  and  render  it  absolutely 
valid,  and  a  contract  thus  vali- 
dated is  as  effectual  as  a  .basis  for 
an  assessment  as  if  it*  originally 
had  been  valid.  Id, 


COMMON  SCHOOLS. 

Board  of  publte  instrtieUon  in 

city  of  New  York  not  liaUsfor  negli- 
gence of  ward  trustees  in  making  re- 
pairs. 

See  Donovan  y.  Board  of  Educa- 
tion, 117 

Neither     superintendent     of 

school  buildings  nor  toard  trustees  Ua- 
Ne  for  negligence  of  workmen  in  re- 
pairing school  buildings  in  absence  of 
proof  impersonal  negligence, 

tiee  JJanovan  v.  McAlpine.         185 


COMPROMISR 

1.  It  is  not  essential  that  a  compro- 
mise agreement  should  be  in  writ- 
ing; each  creditor  may  make  a 
separate  parol  agreement  for  the 
purpose  of  carrying  the  compro. 
mise  into  effect,  and  after  tho 
sgreement  is  once  made  no  credi- 
tor can  withdraw  without  the  con- 
sent of  the  debtor.  Chemical  Nat, 
Bank  v.  Kohner.  189 

2.  E.,  defendant's  intestate,  being 
indebted  to  plaintiff  and  to  two 
other  banks,  proposed  a  compro- 
mise, by  paying  or  securing  a  per- 
centage, which  one  or  both  of  the 
other  banks  agreed  to  accept  if 
plaintiff  would.  E.  proposed  to 
plaintiffs  cashier  to  secure  the 
specified  percentage  on  its  claim 
by  a  note  with  G.  as  indorser. 
The  cashier  thereupon,  after  con- 
sultation with  plaintiffs  president, 
and  at  the  request  of  K.'s  agent, 
wrote  to  one  of  the  other  banks, 
using  paper  with  the  bank  head- 
ing and  signing  as  cashier,  to  the 
enect  that  pltdntiff  proposed  to 
take  K.'8  note,  indorsed  bv  G.,  for 
the  percentage,  and  to  discharge 
K.  in  full  OQ  payment  thereof. 
Soon  after  writing,  the  cashier  in- 
formed    the    president,  and  they 
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concluded  not  to  oompromise. 
When,  therefore,  the  indorsed 
note  was  tendered,  the  cashier  re- 
fused to  accept  it,  and  repudiated 
the  agreement ;  before  this  was 
made  known  to  K;  he  had  settled 
with  the  other  banks  on  the  terms 

(proposed,  and  had  been  discharged, 
t  did  not  appear  that  he  owed  any 
other  debts.  K.  afterward  ten- 
dered a  certified  check  for  the 
amount  of  the  compromise.  The 
president  and  cashier  were  the  ac- 
tive managers  of  plaintiffs  bank. 
The  compromise  was  not  repudi- 
ated on  the  ground  of  want  of 
authoritj  of  the  cashier,  and  no 
proof  was  given  that  he  acted 
without  authority.  Compromises 
were  of  common  occurrence  in  said 
bank .  In  an  action  upon  the 
original  indebtedness,  Tield,  that 
the  authority  of  the  cashier  to  act 
was,  under  the  circumstances,  to 
be  presumed ;  that  the  agreement 
made  was  a  valid  composition 
agreement,  and  after  performance 
by  the  other  creditors,  it  was  too 
late  for  plaintiff  to  recede.         Td. 

8.  It  seems  that  had  there  been  proof 
that  the  cashier  exceeded  his  au- 
thority the  question  would  have 
been  different.  Id, 

4.  The  note  and  certified  check  after 
tender  and 'refusal  were  destroyed. 
Held,  that  plaintiff  having  refused 
to  accept  performance  could  not 
allege  non-performance  ;  that  the 
tender  was  sufflcieut  to  defeat  a 
suit  on  the  original  indebtedness, 
and,  after  refusal,  plaintiff  could 
only  put  K.  in  default  by  demand- 
ing the  indorsed  note  as  agreed, 
or  the  percentage  in  money .     Id, 

5.  It  seems  that  had  a  suit  been  com- 
menced on  the  composition  agree- 
ment, a  claim  that  the  tender 
should  have  been  kept  good  would 
have  been  a  good  answer  to  a  de- 
fense based  upon  the  tender.     Id. 

6.  Also  held,  that  plaintiff  was  not 
entitled  to  recover  the  percentage 
of  its  claim  so  agreed  upon,  as  the 
action  was  based  solely  upon  the 
original  indebtedness.  Id, 


CONFISCATION. 

WTien  iUle  to  bank  stock  not 

affected  by  proceedings  under  eonfls- 
cation  acts  of  congress. 

See  Chapman  v.  P.  N.  Bank.     437 


CONFLICT  OF  LAWS, 

Where  toill  is  execvted  in  an- 
other country  by  a  citizen  of  this  State 
it  is  to  be  construed  according  to  our 
latM. 

See  Caulfidd  v.  Sullivan.  158 


CONSIDERATION. 

Sufficiency     of      to    sustain 

mortgage  given  as  collateral. 
See  A  a  Co.  V.  Blake.  226 


CONSTITUTIONAL  LAW. 

1.  The  construction  of  the  General 
Bail  road  Act  making  the  second 
report  of  commissioners  appointed 
to  appraise  damages  for  lands 
taken  final  and  conclusive  does  not 
render  the  act  unconstitutional  as 
depriving  the  Supreme  Court  of 
its  constitutional  jurisdiction  or  de- 
nying to  the  land-owner  due  pro- 
cess of  law ;  commissioners  are 
the  tribunal  provided  by  the  Con- 
stitution in  such  cases.  (State 
Const. .  art.  1,  §  7.)  In  re  P.  P.  ds 
C.  L  R.  E.  Co.  489 

2.  The  provision  of  the  act  of  1870  (§ 
27,  chap.  883,  Laws  of  1870),  en- 
titled **An  act  to  make  further 
provision  for  the  government  of 
the  city  of  New  York,"  which 
gives  to  the  judge  before  whom 
proceedings  are  had  under  the  act 
of  1858  (C^ap.  338,  Laws  of  1858), 
jurisdiction  to  modify  an  assess- 
ment  when  the  expense  of  a  local 
improvement  has  been  unlawfully 
increased,  is  embraced  within  the 
subject-matter  expressed  in  the 
title  ;  and  so  is  not  in  conflict  with 
the  constitutional  provision  (Art.  3, 
g  16),  declaring  that  a  local  act 

•  shall  embrace  but  one  subject, 
which  shall  be  expressed  in  the 
title.     In  re  Met.  O.  L.  Co.       526 


680 


INDEX. 


8.  The  fact  that  another  provlBlon  of 
the  act  (§  49)  relates  to  a  subject 
not  expressed  in  the  title,  and  so  is 
void,  does  not  invalidate  the  rest 
of  the  act .  Id, 


CONSTRUCTION. 

W7iere  iciU  is  exectUed  in  aji- 

otJier  country  by  a  citizen  of  this  State 
it  is  to  be  construed  eieeording  to  our 
laws. 

See  Oaulfield  v.  SuUivan,  153 


CONTRACT, 

1,  Under  the  provision  of  tlie  statute 
(§  2,  chap.  224,  Laws  of  1848) 
providing  for  the  publication  of  tlie 
reports  of  deciBions  of  the  Court 
of  Appeals  '*  by  contract  to  be  en- 
tered into  by  the  State  reporter, 
secretary  of  State  and  comptroller 
with  the  person  or  persons  who 
*  *  *  shall  agree  to  publinh  and 
sell  said  reports  on  terms  the  most 
advantageous  to  the  public,'^  the 
officers  named  have  power  to  im- 
pose terms  beneficial  to  the  public, 
which  are  not  in  violation  of  any  es- 
tablished rule  of  law;  they  may 
make  provision  in  the  contract  that 
a  party  injured  by  a  refusal  of  the 
contractor  to  sell  and  deliver  as 
prescribed  by  the  contract  shall  be 
entitled  to  recover  damages,  and 
may  fix  a  sum  as  liquidated  dam- 
ages.    Little  V.  Banks,  2d8 

2.  A  contract  so  entered  into  required 
the  contractor  to  furnish  at  the 
contract-price  any  volume  pub- 
lished under  it  to  any  other  law. 
book-seller  in  the  city  of  New  York 
or  Albany  applying  therefor,  "  in 
quantities  not  exceeding  one  hun- 
dred copies  to  each  applicant/'  un- 
less the  contractor  should  choose 
to  deliver  more.  The  contract  also 
provided  that  for  any  failure  on 
the  part  of  the  contractor  "  to  keep 
on  sale,  furnish  and  deliver"  the 
volumes,  or  any  of  them,  as  agreed, 
he  should  "  forfeit  and  pay  *  *  * 
the  sum  of  $100  hereby  fixed  and 
agreed  upon,  not  as  a  penalty  but 
as  liquidated  damages,  *  ♦  *  to 
be  suod  for  and  recovered  by  the 
person  or  persona  so  nggrieved." 


PhLintlff,  a  book-seller,  applied  to 
defendant,  the  contractor,  on  six 
different  occasions,  for  a  number  of 
copies  required  by  him  in  his  busi- 
ness, of  certain  volumes  published 
under  the  contract,  tendering  the 
contract-price,  which  defendant  re- 
fused to  deliver.  In  an  action  upon 
the  contract,  held^  that  the  State 
officers  named  had  the  power  to 
impose  the  terms  specified ;  thnt 
in  the  absence  of  proof  it  could 
not  be  assumed  that  the  provision 
for  sales  to  law-book-sellerB  whs 
not  advantageous  to  the  public ; 
that  direct  evidence  of  damage 
was  not  required  but  was  to  be 
presumed;  that  it  was  for  the 
purchaser,  not  for  thd  contractor,  lo 
determine  the  number  of  copies 
within  the  limits  of  the  contract 
to  be  furnished ;  that  the  sum 
specified  was  not  a'  penalty  but 
stipulated  damages ;  and  that  the 
plaintiff  could  maintain  the  action, 
and  was  entitled  to  recover  tbe 
damages  specified  for  each  refusal , 
with  interest.  Id, 

8.  Plaintiffs  contracted  to  publish  for 
defendants  a  certain  advertisement 
"  to  be  set  up,  as  near  as  possible, 
in  same  style  and  type  as  copy  fur- 
nished" under  the  head  of  new 
advertisements  in  certain  news- 
papers, lists  whereof  were  given, 
amounting  to  one  thousand  and 
seventy.five  in  all,  fornix  months, 
defendants  having  the  privilege  at 
the  end  of  two  months  if  the  style 
and  position  of  the  advertisement 
did  not  prove  satisfactory,  to  send 
an  electrotype  cut  or  to  discontinuu 
the  same.  At  about  the  end  of  the 
two  months  defendants,  not  being 
s&tisfied,  gave  notice  of  discontinu- 
ance. In  an  action  to  recover  for 
the  time  of  publication,  it  appeared 
that  the  advertisement  was  inserted 
in  but  one  thousand  and  twenty, 
two  papers;  in  two  hundred  and 
thirty -three  of  those  it  did  not  com- 
ply with  the  contract  as  to  style  and 
type;  and  in  two  hundred  and  nine- 
ty-one others  in  part  only ;  in  more 
than  half  it  was  not  inserted  under 
the  head  of  new  advertisements; 
also  that  the  style,  type  and  loca- 
tion in  the  papers  were  matters  of 
importanre.  //r/'f,  tlmt  there  was 
not  ft  substantial    performniu-e  of 
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the  contract;  that  the  right  reserved 
to  furnish  a  cat  or  to  discontinue 
did  not  relieve  plaintiffs  from  the 
obligation  of  such  a  performance; 
and  that,  therefore,  plaintiffs  were 
not  entitled  to  recover.  Dauchey 
V,  Drake.  407 

4.  Plaintiff  advanced  to  defendant 
C.  $5,000.  for  the  use  of  the  latter 
in  a  ctnrtaln  business,  under  an 
agreement  that  plaintiff  was  to 
have  no  claim  for  any  part  of  the 
sum  advanced  that  should  be  lost 
in  the  business.  In  case  C.  with- 
drew from  the  business,  or  it 
should  be  terminated,  the  agree- 
ment stated  that  C's  interest  to  the 
extent  of  the  sum  advanced  with 
interest  *'  sliould  revert "  to  plaint- 
iff With  the  consent  of  the  latter 
and  with  full  knowledge  on  his 
part  of  the  facts,  C.  sold  out  the 
business  to  defendant,  F.,  taking 
therefor  a  chattel  mortgage  on  cer- 
tain personal  property  conditioned 
to  pay  $5,525.84  The  mortgage 
contained  no  other  recital  of  any 
debt  and  the  mortgagor  assumed 
no  personal  liability.  In  an  action 
for  an  accounting,  etc.,  hdd^  that 
C.  could  only  be  charged  with  the 
actual  not  the  nominal  value  of  the 
security  taken,  that  plaintiff  was 
not  entitled  to  interest  from  the 
day  of  sale,  but  only  from  the  time 
the  money  was  actually  received, 
also  that  in  the  accounting  C.  was 
entitled  to  interest  on  advances 
made  by  him  in  carrying  on  the 
business.    Beach  v.  CoUes.         611 

See  Covenant. 

CORPORATIONS. 

B.  was  appointed  receiver  of  the  W. 
T.  S.  Co.,  under  the  act  of  1876 
(Chap.  442,  Laws  of  1876).  The 
company  was  solvent  and  was  do- 
ing a  profitable  business  ;  this  was 
continued  under  an  order  of  the 
court.  C.  and  W.,  who  owned  all 
the  stock,  by  an  arrangement  with 
B.,  conducted  the  business  as  be- 
fore, making  the  purchases  and 
sales  and  receiving  and  disbursing 
the  receipts.  B.  employed  a  clerk, 
whose  compensation  was  agreed 
upon  and  allowed ;  he  visited 
the   factory  himself   nearly  every 

SicKKLS  — Vol.  LX.         8(] 


day,  and  when  absent  received  a 
daily  report  from  said  clerk.  The 
only  moneys  received  by  B.  were 
the  proceeds  of  the  sale  at  auction 
of  the  company  property.  Held, 
that,  under  the  provisions  of  the 
Code  of  Procedure  (§  244,  sub. 
4),  limiting  the  commissions  to 
be  allowed  receivers  of  corpora- 
tions to  "  five  per  cent  on  the 
amount  received  and  disbursed  by 
them,"  B.  was  only  entitled  to  com- 
missions on  the  proceeds  of  such 
sale ;  that,  having  left  the  whole 
management  of  the  business  to  C. 
and  W.,  he  was  not  entitled  to 
commissions  on  the  money  received 
and  disbursed  bv  them  in  carrying 
it  on.  In  re  Woven  Tape  Skirt 
Co.  606 

See  Inburancb  (Fire). 

Insurance  (Life). 

Insurance  (Marine). 

Manupacturino  Corpora- 
tions. 

Municipal  Corporations. 

Railroad  Corporations. 

Water- Works  Cobipanies. 

COSTS. 

1.  Where  an  order  of  the  General 
Term,  granting  a  new  trial,  is  af- 
firmed on  appeal  to  this  court,  and 
judgment  absolute  directed  against 
the  appellant,  the  sureties  upon  the 
undeHaking  given  to  perfect  tho 
appeal  as  prescribed  by  the  Codes 
(Code  of  Civil  Procedure,  §  1326  ; 
Code  of  Procedure.  §  834),  are  only 
liable  for  costs  of  the  appeal  to  this 
court,  not  for  all  the  costs  in  the 
action.     Burdett  v.  Lotoe.         241 

2.  Where  the  plaintiff,  in  an  action 
against  a  municipal  corporation,  to 
recover  money,  has  omitted  to  pre- 
sent  the  claim  for  payment  to  the 
chief  fiscal  officer  of  the  corpora- 
tion, before  the  commencement  of 
the  action,  as  prescribed  by  the 
Code  of  Civil  Procedure  (§  8245), 
as  a  prerequisite  to  the  allowance 
of  costs  to  him,  it  is  no  answer 
that  such  fiscal  officer  was  not  au- 
thorized to  adjust  and  pay  the 
claim  on  presentation.  Baine  v. 
GUy  of  BochesUr,  523 

8.  No  certificate  of  the  judge  presid- 
ing on  the  trial  is  required  in  such 
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a  case  to  defeat  plaintiff's  daim 
for  costs.  Id 

4  The  proTisionof  said  Code (§8248), 
making  such  a  certificate  the  only 
competent  evidence  before  the  tax- 
ing officer,  when  any  fact  appears 
on  trial  entitling  either  party  to 
costs,  has  no  application, as  the  non- 
presentation  of  the  claim  is  not  a 
defense  to  the  action,  and  is  not 
a  fact  involved  in  the  trial.        Id, 

5.  In  such  an  action,  however,  where 
plaintiff  recovers  over  $50,  but  is 
not  entitled  to  costs  because  of 
the  omission  to  give  notice,  defend- 
ant is  not  thereby  entitled  to  costs. 
The  provision  of  said  Code  (§  8229) 
entitling  defendant  to  costs,  in 
certain  actions  specified,  unless' 
plaintiff  is  so  entitled,  does  not 
apply,  as  the  case  is  not  one  of 
those  specified.  Id, 

Wfien  (xUotoable  against  execu- 
tor in  proceedings  by  him  to  establish 
claim  agaivst  estate, 
•       See  Kearney  v.  McKeon,       136 

COUNTER-CLAIM. 

Plaintiffs  employed  defendants,  who 
were  brokers,  to  buy  "  for  their 
account  and  risk,"  a  specified 
amount  of  United  States  bonds.  It 
was  agreed  between  them  that  the 
defendants  should  loan  and  advance 
the  purchase-price  at  a  specified 
rate  of  interest  and  carry  the 
original  bonds  purchased,  holding 
them  as  collateral.  Defendants 
purchased  the  amount  of  bonds 
specified,  not  as  agents,  however, 
but  in  their  own  names  ;  they  re- 
ported to  plaintiffs  a  purchase  on 
their  account,  but  at  a  price  greater 
than  that  paid.  Before  the  matu- 
rity of  the  loan^  defendants  sold 
the  bonds  purchased,  on  their  own 
account,  without  the  knowledge  or 
assent  of  plaintiffs.  Plaintiffs  made 
a  payment  on  account  of  the  sup- 
posed loan ;  at  its  maturity  the^ 
were  called  upon  to  pay ,  and  noti- 
fied that  in  case  of  default,  they 
would  be  sold  out ;  not  having  paid, 
other  bonds  of  a  like  amount  were 
sold.  In  an  action  brought  to  re- 
pudiate the  alleged  purcmase,  and 
to  recover  back  the  money  paid. 


defendants  set  up  a  counter-claim 
for  the  defidency  arising  on  such 
sale.  Held,  that  said  counter-claim' 
was  properly  rejected  ;  that  sub* 
Btantial  performance  of  their  con- 
tract was  a  condition  precedent 
to  defendants'  right  of  recovery, 
while  the  facts  showed  that  it  was 
not  performed  in  any  of  its  essen- 
tial elements.    Levy  v.  Loeb,    S65 

COURTS. 

See  SuFBEicB  Coukt. 
Surrogate's  Court. 

COVENANT. 

Where  a  grantee  holding  under  a 
warranty  deed,  who,  by  a  covenant 
in  his  deed,  has  assumed  and  agreed 
to  pav  a  mortgage  on  the  premises, 
has  been  evicted  by  paramount 
title,  the  holder  of  the  mortgage 
cannot  enforce  the  covenant,  as  the 
substantial  consideration  therefor 
is  the  conveyance  of  a  title,  and, 
upon  eviction,  the  consideration 
wholly  fails.  The  mortgagee,  who 
seeks  to  avail  himself  of  such  a 
covenant,claims  under  and  through 
the  grantor,  and  his  claim  is  sub- 
ject to  defenses  arising  out  of  the 
transaction  between  the  original 
parties,  when  the  deed  was  exe- 
cuted. (FoLQER,  Ch.  J.,  and  Earl, 
J.,  dissenting.)  Dumiin^  v.  Leav- 
iU.  30 

CRIMINAL  TRIAL. 

1.  Upon  the  trial  of  an  indictment 
for  murder,  a  witness  for  the 
prosecution  having  testified  that, 
the  morning  after  the  murder,  he 
saw,  near  the  house  of  the  pris- 
oner, where  the  murder  was  com- 
mitted, and  in  the  path  between 
it  and  the  house  of  the  pris- 
oner's father,  to  which  he  went, 
spatters  or  spots  upon  a  stone,  and 
after  the  witness  had  stated  that 
he  could  testify,  as  a  matter  of 
fact,  what  the  spots  were,  he  was 
asked  so  to  state.  This  was  ob- 
jected to  as  irrelevant,  and  that  the 
witness  was  not  an  expert,  and 
was  not  competent  to  express  an 
opinion.  The  objection  was  over- 
ruled ;  the  court,  however,  stated 
to  the  witness  that  his  opinion  was 
not  requested,  and  he  would  only 
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be  allowed  to  answer  as  a  fact 
what  the  substance  was.  The 
witness  answered  that  it  was 
blood.  Held,  that  the  admission 
of  the  evidence  was  not  error; 
that  the  fact  that  blood-stains  were 
found  in  the  path  the  prisoner 
probably  took  was  material  and 
competent;  and*  that  the  witness, 
although  not  an  expert,  was  com- 
petent to  testify  to  the  fact.  6h*ee7i- 
Jield  V.  People,  75 

3.  The  person  killed 'was  the  wife 
of  the  prisoner.  Evidence  was 
received  under  objection,  and  ex- 
ception as  to  the  prisoner's  con- 
duct on  the  morning  after  the 
homicide,  ».  d.,  that  he  shed  no 
tears,  and  showed  indifference. 
Ileld,  no  error.  Id, 

8.  A  letter  written  by  one  K. ,  to  his 
brother,  containing  statements 
which  were  claimed  by  the  pris- 
oner's counsel  to  be  admissions 
that  he,  K.,  committed  the  mur- 
der, was  offered  in  evidence  on  be- 
half of  the  prisoner  and  was  ex- 
cluded,    ffeid,  no  error.  Id. 

4.  So,  also,  held  as  to  an  anonymous 
letter  written  to  the  sheriff,  in 
which  the  writer  confessed  to  hav- 
ing committed  the  murder.      Id. 

5.  A.  witness  for  the  defense  testified 
that  on  the  night  of  the  murder  he 
stayed  at  a  house  about  three- 
fourths  of  a  mile  from  the  house 
of  the  prisoner;  that  he  was  awak- 
ened by  the  barking  of  a  dog  about 
4  A.  M.,  that  he  got  up  and  went  to 
the  window,  where  he  saw  the 
two  K.'s  and  one  T.  The  prison- 
er's counsel  then  offered  to  prove 
that  the  witness  heard  T.  say: 
*  *  You  were  damned  fools  to  do 
it;"  to  which  one  of  the  K.'s 
answered :  "If  we  had  not  done 
it.  we  should  all  have  been  hung." 
This  was  objected  to  and  excluded. 
Both  of  the  K.'s  were  in  court  dur- 
ing the  trial.  Held,  no  error;  that, 
in  the  absence  of  other  evidence 
connecting  either  of  the  three  with 
the  murder,  no  proper  presump- 
tion of  any  such  connection  could 
be  drawa  from  the  testimony  ex- 
cluded. Id. 


6.  The  court,  in  Its  charge,  having 
submitted  certain  facts  to  the  jury 
as  circumstances  proper  to  be  con- 
sidered against  the  prisoner,  the 
prisoner's  counsel  asked  the  court, 
but  declined  to  charge,  that  they 
could  not  be  so  considered.  After 
the  charge,  an  adjournment  was 
had  for  dinner,  and  immediately 
upon  the  convening  of  the  court 
thereafter,  it  sent  for  the  prisoner 
and  the  jury,  and  directed  the  latter 
to  exclude  from  their  considera- 
tion the  evidence  relating  to  said 

'  facts,  and  to  give  it  no  weight 
whatever.  JSe^,  that  if  there  was 
error  in  the  charge,  or  in  the  re- 
fusal to  charge,  it  was  cured  by 
the  subsequent  instructions.     Id. 

7.  Upon  the  trial  of  an  indictment 
for  murder  the  prisoner  was  sworn 
and  examined  as  a  witness  in  bin 
own  belialf.  After  the  court  had 
charged  the  jury  in  substance  that 
they  could  accept  such  parts  of  the 
prisoner's  testimony  as  they  be- 
lieved to  be  true  and  reject  the 
parts  they  believed  to  be  false,  it 
then  charged  as  follows  :  "  Wlien 
ia,  party  in  a  civil  action  deliber- 
ately swears  false  to  one  material 
part  of  his  testimony,  and  the  jury 
are  satisfied  that  he  has  so  sWorn 
false,  intentionally  false,  they  are 
not  only  at  liberty  but  it  is  some- 
times tne  duty  of  the  jury  to  re- 
ject the  whole.  The  mnxira  \8fal»fis 
in  uno,  fcd^tLS  in  omnibiut."  The 
prisoner's  counpel  excepted  to  the 
maxim.  Held,  untenable  ;  that  the 
maxim  was  a  sound  one  for  the 
guidance  of  juries;  and  that,  tak- 
ing the  whole  charge  together,  it 
could  not  be  construed  as  a  direc- 
tion to  reject  any  evidence  the  jury 
believed  to  be  true.  Moett  v.  Peo- 
pie.  .  373 

8.  One  of  the  defenses  was  that  the 
prisoner  was  in  such  a  state  of 
mind  at  the  time  of  the  killing  that 
he  was  not  responsible  for  his  act. 
The  court  charged  in  substance 
that  the  test  of  responsibility  was 
the  capacity  of  the  prisoner  to  dis- 
tinguish between  right  and  wrong 
at  the  time  of  and  in  respect  to  the 
act  complained  of,  and  that  the 
people  must  satisfy  the  jury,  be- 
yond all  reasonable  doubt,  that  at 
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the  moment  the  act  charged  was 
committed,  if  committed  by  the 
prisoner,  he  had  sufficient  reason 
and  understanding  to  form  and 
have  a  criminal  intent  and  to  dis- 
tinguish between  right  and  wrong. 
The  prisoner's  counsel  Ihereafter 
requested  the  court  to  charge  "  that 
the  people  must  satisfy  the  jury 
beyond  all  reasonable  doubt  that 
at  the'  moment  the  act  alleged  in 
the  indictment  was  committed  by 
the  prisoner  if  he  did  commit  it  he 
had  reason,  perception  and  under- 
standing sufficient  to  know  that  the 
laws  of  God  and  the  land  forbid 
him  from  committing  it."  The 
court  declined  to  charge  in  the 
language  of  the  request,  stating  it 
adhered  to  the  original  charge. 
Held,  no  error ;  that  the  charge 
was  substantially  as  requested  and 
properly  presented  the  law  on  the 
subject,  and  the  court  was  not 
bound  to  adopt  the  language  of 
the  counsel.  Id. 

9.  A  charge  not  excepted  to  on  such  a 
trial  cannot  be  reviewed  here.  Id. 

10.  A  witness  for  the  prosecution 
having  testified  to  a  conversation 
with  the  prisoner  was  asked,  on 
crops-examination,  if  the  prisoner 
made  a  certain  statement  in  another 
conversation,  which  was  conceded 
to  be  no  part  of  the  conversation 
already  testified  to ;  this  was  ex- 
cluded.    Held,  no  error.  Id. 

11.  The  prisoner  was  convicted  and 
sentenced  to  be  hung  upon  a  day 
specified  ;  he  was  respited  by  the 
governor,  and  a  writ  of  error  and 
stay  of  execution  was  granted ; 
the  conviction  was  affirmed  by  the 
General  Term,  a  writ  of  hibeas  cor- 
pus was  issued  in  that  court,  and 
thereafter  at  a  Gem^ral  Term  con- 
stituted of  different  justices  from 
those  who  heard  ana  decided  the 
case,  upon  the  production  of  the 
prisoner  he  was  again  sentenced 
to  be  hung  on  a  day  named.  Held, 
that  while  it  was  probably  not 
strictly  regular  for  the  court  again 
to  pass  judgment,  the  issuing  of 
the  writ  of  haheas  corpus  was 
proper  and  it  was  the  duty  of  the 
court,  after  examininsj  tho  facts,  to 
issue  a  warrant  to  the  sheriff  com- 


manding him  to  execute  the  sen- 
tence already  passed  at  a  day  spe- 
cified (2  R.  iS.  659,  §§  23,  24),  that 
pronouncing  the  same  judgment 
did  no  inj  ury  and  did  not  vitiate 
the  former  judgment ;  also  that  it 
was  not  material  that  the  court 
passing  the  sentence  was  differ, 
ently  constituted  from  that  which 
affirmed  the  judgment,  it  was  suf- 
ficient that  it  was  legally  consti- 
tuted. Id. 

12.  Upon  the  trial  of  an  indictment 
the  principal  testimony  against  the 
accused  was  that  of  B.,  an  alleged 
accomplice.  The  prisoner,  as  a 
witness  in  his  own  behalf,  contra, 
dieted  positively  the  testimony  of 
B.  as  to  the  connection  of  the 
former  with  the  crime.  Witnesses 
were  called  by  the  prosecution  to 
impeach  his  general  reputation. 
Among  those  called  to  sustain  him 
was  one  who  testified  that  he 
would  believe  him  under  oath,  but 
on  cross-examination  stated  in  sub- 
stance that  there  were  reports  un- 
favorable to  his  character  in  tho 
neighborhood,  although  the  opin- 
ion of  the  witness  was  not  affected 
thereby.  On  redirect  examination 
the  witness  was  asked  whether 
the  unfavorable  reports  were  in  re- 
spect to  the  prisoner's  drinking 
and  horse- trading.  This  was  ob- 
jected to  and  excluded.  Held, 
error.     8tape  v.  People.  390 

13.  The  offense  charged  was  burglary 
and  larceny  in  breaking  open  the 
barn  of  W .  and  stealing  a  horse. 
B.  testified  that  he  arranged  with 
the  prisoner  to  proceed  to  a  certain 
school-house  and  there  wait  for 
the  latter  to  bring  W.'s  horse; 
that  the  prisoner  passed  him  on 
the  road  and  told  him  to  hurry  up, 
and  that  he  replied  he  would  be 
there  as  soon  as  the  prisoner. 
On  cross-examination  B.  was  asked 
if  he  did  not  tell  G.  that  while  on 
his  way  to  W.'s,  on  the  night  of 
the  burglary,  he  stopped  at  the 
house  of  H.  for  the  purpose-  of 
stealing  a  horse,  but  did  not,  be- 
cause  of  the  bad  appearance  of  the 
hone;  this  he  denied,  and  also 
denied  the  fact  of  his  stopping. 
G.  was  then  called  by  the  defense 
to  prove  the  declaration  ;  this  evi- 
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deDce  was  excluded.  Held,  error ; 
that  tbe  declaration  was  in  conflict 
with  tiie  teBtimonj  of  B.  and  so 
was  competent.  Id. 


CUSTOM. 

Efeet  iPvU  he  given  to  gmercU 

custom  permitting  a  referee  appoirUed 
to  sell  in  a  partition  suit  to  await  tJie 
production  by  the  purchaser  of  proof 
of  liens. 

See  Weseman  v.  Wingrove,  358. 


DAMAGES. 

77ie  officers  appointed  to  Ut 

contract  for  piiblisJUng  the  reports  of 
decisions  of  tlie  Court  of  Appeals 
may  provide  for  and  fix  the  damages 
accruing  to  an  individual  because  of 
refusal  of  the  contractor  to  sell  and 
delivei'  the  reports  as  agreed,  and  the 
party  injured  by  the  refusal  may  sue 
for  and  recover  the  damages  so  fiaed 
^  for  each  refusal. 

See  Little  v.  Banks.  258 


DEBTOR  AND  CREDITOR. 

It  is  not  essential  that  a  compromise, 
agreement  slioald  be  in  writing; 
eacli  creditor  may  make  a  separate 
parol  agreement  for  the  purpose 
of  carrying  liie  ccjmpromise  into 
effect,  and  after  the  agreement  is 
once  made  no  creditor  can  with- 
draw witliout  the  consent  of  the 
debtor.  G/iemical  National  Bk.  v. 
Kohner.  189 

See  Application  op  payments. 


DEED. 

Where  a  grantee  holding  under  a 
warranty  deed,  who,  by  a  covenant 
in  his  deed,  has  assumed  and 
agreed  to  pay  a  mortgage  on  the 
premises,  has  been  evicted  by 
paramount  title,  the  holder  of  the 
mortgage  cannot  enforce  the  cove- 
nant, as  tho  substantial  considera- 
tion therefor  is  the  conveyance  of 
a  title,  and,  upon  eviction,  the  con- 
sideration wholly  fails.  The  mort- 
gagee who  seeks  to  avail  himself 


of  such  a  covenant  claims  under 
and  through  the  grantor,  and  his 
claim  is  subject  to  defenses  arising  . 
out  of  the  transaction  between  the 
original  parties  when  the  deed 
was  executed.  (Folger,  Ch.  J., 
and  Earl,  J.,  dissenting.)  Dun- 
ning V.  Leavitt.  30 

DEFAULT. 

B  seems  that  the  remedy  of  defend- 
ants, where  interest  is  included  in 
entry  of  judgment  by  default  by 
clerk,  if  interest  was  illegally 
charged,  is  to  excuse  their  de- 
fault and  ask  to  come  in  and  de- 
fend :  and  then,  if  permission  is 
granted,  to  offer  judgment  for  the 
amount  they  admit  to  be  just,  and 
defend  as  to  the  residue.  BuUard 
V.  Sherwood.  253 

DEFINITIONS. 

1.  For  a  dwelling-house  to  be  occu- 
pied, within  the  meaning  of  a  con- 
dition in  a  policy  of  fire  insurance 
forfeiting  it  in  case  tlie  building 
"  becomes  unoccupied  "  without 
notice,  it  must  be  used  by  human 
beings  as  their  rust^omary  place  of 
abode.  Herrman  v.  AdHaiic  Fire 
Ins.  Co.  163 

2.  One  who  purchases  land  in  the 
city  of  New  York,  after  the  confir- 
mation thereon  of  an  assessment 
for  a  local  improvement,  and  who 
takes;  by  the  terms  of  his  deed, 
subject  to  any  and  all  assessments, 
is  presumptively  a  **  party  ag- 
grieved," within  the  meaning  of 
the  act  of  1858  (Chap.  338,  Laws  of 
1858,  as  amended  by  chap.  312, 
Laws  of  1874),  and  so  is  entitled 
to  move,  under  that  act,  to  vacate 
the  assessment    In  re  Oantz.   536 

8.  B  seems  that  a  "  mutual  credit "  is 
a  knowledge  on  both  sides  of  an 
exinting  debt  due  to  one  parly, 
and  a  credit  by  the  other  party, 
founded  on  and  trustinf?  to  that 
debt  as  a  means  of  pavment.  Mun- 
ger  v.  Albany  City  Nat.  Bk.       580 

DEMAND. 
There  is  no  right  of  action  upon  a 
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certificate  of  deposit  in  ordinary 
form  issued  by  a  bank  until  de- 
mand of  payment.  Munger  v. 
Albany  OUy  Nat.  Bk.  680 


DEPOSITIONS. 
8ee  Commission  to  takb  TBSTiMoinf . 


DEVISE. 

1.  The  will  of  H.  devised  certain 
premises  to  his  wife,  to  be  held 
by  her  "  to  and  for  the  chief  pur- 
pose of  keeping  and  protecting  the 
name  for  her  own  arid  '•  her 
"daughter's  benefit/'  the  same  to 
be  used  "  for  the  maintenance  and 
support  of  herself  and  said  daugh- 
ter." If  the  widow  should  re- 
marry, the  executors  were  em- 
powered to  take  the  control  of  the 
premises  from  her,  and  also  the 
g-uardianship  of  the  daughter. 
The  will  then  provided  as  follows : 
"If  my  said  daughter  Margaret 
should  get  married,  or  die  without 
leaving  any  children,  and  that  her 
husband  should  live  after  her 
death,  ho  shall  not  inherit  the  said 
property  or  any  part  thereof ;  but 
if  tiiere  are  any  children  born  of 
my  daughter,  and  living  after  her 
death,  the  property  shall  be  theirs. 
*  *  *  Should  my  said  daughter 
Margaret  die  without  leaving  any 
issue,  then  the  said  property  shall 
be  left  to  my  nephew,  John  Foley." 
The  testator's  wife  and  daughter 
survived  him,  after  his  death,  first 
his  widow  died,  then  Margaret 
married,  then  Foley  died,  then  the 
daughter  died  without  issue  sur- 
viving. In  an  action  of  ejectment, 
in  which  plaintiff  claimed  under  a 
deed  from  the  daughter,  executed 
after  the  death  of  the  widow,  hdd, 
that  Foley  took  an  estate  in  ex- 
pectancy, to  wit,  a  contingent  re- 
mainder which  vested  in  him  as  a 
right,  according  to  its  character, 
upon  the  death  of  the  testator,  and 
which  descended  to  his  heirs;  so 
that  upon  the  happening  of  the 
contingency,  i.  e.,  the  death  of 
Margaret*  without  issue,  the  es- 
tate vested  absolutely  in  the  heirs 
of  Foley.    Hennessey  y,  Patterson, 

91 


2.  The  rules  of  the  common  law  ap- 
plicable  to  such  a  devise  and  the 
changes  wrought  by  the  Revised 
Statutes,  considered  and  discussed. 

Id. 

See  Wills. 


DISCONTINUANCE, 

1,  The  court,  having  the  right  in  its 
discretion  to  refuse  leave  to  dis- 
continue an  action  or  special  pro- 
ceeding, can  determine  upon  wiiat 
terms  it  may  grant  leave.  Its  dis 
cretion  in  this  respect  is  not  limited 
to  the  payment  of  costs.  In  re 
Waverly  Water- Works.  478 

2,  Where,  therefore,  in  proceedings 
to  acquire  lands  under  the  act  in 
relation  to  watei^works  companies 
(Chap.  737,  Laws  of  1873,  as  sup- 
plemented by  chap.  415,  Laws  of 
1876),  after  the  report  of  commis-- 
sioners  appointed  to  appraise  dam-  , 
ages,  the  company  moved  for 
leave  to  discontinue,  and  the  court 
granted  the  motion  on  condition 
that  the  company  pay  the  owner  a 
sum  fixed  for  his  expenses,  charges 
and  counsel  fees,  and  the  General 
Term  reversed  the  order  upon  the 
sole  ground  that  the  court  had  no 
power  to  impose,  as  a  condition, 
the  payment  of  more  than  taxable 
costs  and  disbursements.  Hdd^ 
error .  Id^ 

3.  The  discretion  of  the  court  in  such 
case  is  not  limited  by  the  provision 
of  the  act  of  1854  {§  3,  chap.  370, 
Laws  of  1854),  fixing  the  costs  in 
special  proceedings,  ,  Id. 

4.  Where  a  plaintifT,  who  has  ob- 
tained a  preliminary  injunction, 
after  it  has  been  served,  enters  an 
order  vacating  it,  and  subsequent- 
ly, without  the  consent  of  defend- 
ant, obtains  an  ex  parte  order  dis- 
continuing the  action,  these  orders 
are  equivalent  to  a  determination 
that  plaintiff  was  not  entitled  to 
the  injunction,  and  defendant  is 
entitled  to  an  order  of  reference  to 
ascertain  his  damages  by  reason 
thereof.  Pacific  MaU  8,  3.  Co.  v. 
Toei,  646 


INDEX. 


687 


DISCOVERY  AND  INSPECTION. 

- —  WTiere  discovery  and  inspection 
of  papers  proper,  to  enable  plaintiff  to 
draw  complaint. 

Sec  JdtilweU  v.  Priest,    (Mem.)  649 

DIVORCE. 

Where  the  court  has  iurisdiction  of 
the  parties  to,  and  the  subject- 
matter  of,  an  action  for  divorce 
brought  by  a  wife,  and  judgment 
is  rendered  therein  dissolving  the 
marriage,  with  permission  to  her 
to  marry  again,  and  she  does  so 
marry,  her  second  husband  cannot 
maintain  an  action  to  have  such 
judgment  canceled,  and  his  own 
marriage  declared  void,  on  tbe 
ground  that  the  judgment  was 
obtained  through  fraud  and  collu- 
sion.   Euger  v.  Heckel,  483 


DOWER. 

C,  plaintiff's  husband,  conveved  cer- 
tain premises  to  his  brother  G.  ; 
plaintiff  did  not  join  in  the  deed. 
After  the  death  of  G.,  C.  as  one  of 
his  heirs  brought  an  action  for 
partition  of  the  premises  ;  plaintiff 
was  made  a  party  defendant.  The 
complaint  alleged  that  she  claimed 
an  inchoate  right  of  dower  in  the 
premises  because  she  had  not 
signed  said  deed  and  that  each  un- 
divided portion  was  subject  thereto. 
The  summons,  with  notice  of  object 
of  action,  was  served  upon  her. 
She  did  not  appear.  The  final 
ludgment  made  no  provision  for 
her  dower.  Upon  sale  under  said 
judgment   defendant   became  the 

Purchaser.  In  an  action  to  recover 
ower,  held,  that  tbe  judgment  in 
the  partition  was  a  bar;  that  it  was 
the  intent  of  the  provisions  of  the 
Revised  Statutes  in  reference  to 
partition  (2  R  S.  818,  §  5  etseq.)  to 
cut  off  the  inchoate  right  of  dower 
of  any  party  to  a  partition  suit,  as 
a  general  rule  ;  that  if  the  position 
was  tenable,  that  the  claim  for 
dower,  being  an  adverse  one  accru- 
ing before  the  title  of  the  tenants 
in  common  could  not  be  deter- 
mined in  the  partition  suit,  it 
should  have  been  presented  in 
0ome  form  in  that  jM^lon,  and  hav- 


ing failed  to  do  this,  plaintiff  could 
not  claim  in  another  action  that 
she  was  unlawfully  deprived  of 
her  dower  right.  '  Jordan  v.  Van 
Epps.  427 

DURESS. 

The  fact  that  a  woman  is  induced  to 
act,  by  representations  that  such 
action  is  all  that  will  save  her  son 
from  State  prison,  or  by  threats  on 
his  part  to  commit  suicide,  does 
not,  in  a  legal  sense,  constitute  du- 
ress.   Met,  L,  Itis,  Co.  v.  Meeker. 

614 

ELECTION  OF  RIGHTS. 

1.  One  who  accepts  of  a  devise  or 
bequest  does  so  on  condition  of 
conforming  to  the  will,  and  he  is 
bound  to  give  full  effect  as  far  as 
he  can  to  its  legal  dispositions. 
CaiUfield  v.  SuUivan.  153 

2.  Where,  therefore,  the  beneficiary 
is  put  to  his  election  between  the 
gift  in  the  will  and  a  claim  against 
the  estate,  his  acceptance  of  the 
former  is  a  satisfaction  of  the  lat- 
ter ;  and  it  is  immaterial  whether 
what  he  takes  turns  out  to  be  of 
greater  or  less  value  than  that 
which  he  surrendered.  Id, 


EQUITABLE  CONVERSION. 

Where  a  testator  gives  real  and  per- 
sonal estate  to  his  executor  in 
trust,  to  sell  and  invest  the  pro- 
ceeds for  the  purposes  of  the  trusts 
specified,  under  the  doctrine  of 
equitable  conversion,  the  real  es- 
tate is  to  be  considered  as  person- 
alty ;  the  proceeds  of  sales,  when 
received  by  him,  become  legal  as- 
sets in  the  hands  of  the  executor 
as  such,  and  he  is  bound  to  ac- 
count, before  the  surrogate,  there- 
for. He  is  also  compellable  to  ac- 
count, as  executor,  for  the  rents 
and  profits.    Hood  v.  Hood.       561 


ERROR  (WRIT  OP). 

A  charge  on  a  criminal  trial, 

not  excepted  to,  cannot  he  reviewed 
here,    Moett  v.  The  People,         878 
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ESTOPPEL. 

1.  A  party  setting  ap  an  equitable 
estoppel  is  himself  bound  to  the 
exercise  of  good  faith  and  must 
show  that  he  acted  promptly,  in- 
fluenced by  a  belief  in  the  truth 
of  the  matter  represented  and  will 
be  prejudiced   if  the   representa- 

,  tions  are  allowed  to  be  disputed. 
The  act  must  be  the  immediate  or 
proximate  result  of  the  representa- 
tion, as,  unless  induced  by  belief 
therein  to  alter  his  position,  the 
opposite  party  cannot  be  concluded 
from  averring  a  different  state  of 
affairs.  Andrews  v.  ^tfia  L,  Ins. 
Go.  334 

2.  The  first  act,  after  hearing  the 
words  or  witnessing  the  conduct 
upon  which  the  alleged  estoppel 
is  founded,  is  the  test  of  the  party's 
belief  in  the  truth  of  the  repre- 
sentation ;  and  where  the  act 
evinces  a  disbelief,  no  estoppel  can 
thereafter  be  claimed.  ■  Id, 

3.  In  an  action  brought  to  recover 
back  premiums  paid  by  plaintiff 
to  defendant  upon  certain  policies 
of  life  insurance  issued  by  the 
latter,  the  complaint  alleged  in 
substance  that  the  policies  were 
delivered  in  pursuance  of  a  verbal 
agreement  that  they  were  to  be 
non-forfeiting  policies,  and  that 
each  contained  a  provision  that 
after  three  payments  the  policy 
would  be  good  for  its  equitable 
value;  that  after  payment  of  pre- 
miums for  ten  years,  he  concluded 
to  avail  himself  of  this  clause,  and 
on  refusal  of  defendant  to  allow 
and  pay  the  equitable  value  of  the 
policies,  brought  suit  to  recover 
the  same ;  that  defendant  notified 
plaintiff  and  set  up  in  its  answer 
in  said  action  that  said  clause  was 
inserted  in  the  policies  without 
authority  and  without  its  consent, 
whereupon  plaintiff  discontinued 
the  action.  Defendant's  answer 
in  this  action  admitted  its  liability 
on  the  policies  as  written  and 
averred  its  willingness  to  per- 
form. It  appeared  upon  the  trial 
that  plaintiflT,  soon  after  the  com- 
mencement of  the  former  suit,  re- 
ceived a  letter  from  defendant's 
Bocretary,  claiming  that  said  clause 


was  inserted  without  authority, 
but  allegiag  that  the  company 
was  willing  to  perform  it,  and  re- 
questing plaintiff  to  advise  the 
company  within  a  few  days  of  his 
conclusion,  so  that  if  the  suit  was 
continued  it  might  make  arrange- 
ments for  defense.  Plaintiff  did 
not  comply  with  the  request  and 
the  answer  was  served.  This 
averred  that  the  clause  was  unau- 
thorized, but  denied  that  defendant 
had  refused  to  pay  the  equitable 
value  and  alleged  that  it  had 
offered  to  perform.  The  cause  was 
noticed  by  plaintiff  for  trial  and  he 
required  as  a  condition  of  putting 
the  case  over  the  term  that  defend- 
ant should  pay  term  costs,  which 
it  did,  and  thereafter  the  suit  was 
discontinued.  Evidence  was  also 
given  to  the  effect  that  the  clause 
was  properly  inserted  in  the  poli- 
cies, but  the  court  denied  defend- 
ant's request  so  to  find  upon  the 
ground  that  "defendant  was  es- 
topped from  so  proving."  Held^ 
error ;  that  there  was  no  proof 
that  an  estoppel  at  any  time  ex- 
isted, but  if  so,  the  estoppel  was 
waived;  that  plaintiff  could  not  be 
permitted  to  go  on  disputing  the 
truth  of 'the  assertions  upon  which 
the  alleged  estoppel  is  based,  in  no 
manner  influenced  thereby,  until 
after  payment  of  costs  and  then 
claim  the  estoppel.  Id. 

4.  Where  an  assignee  of  4  bond  and 
mortgage  purchased  in  good  faith 
and  for  value,  in  reliance  upon  a 
certificate  made  by  the  mortgagor 
at  the  time  of  the  execution  of  the 
instruments,  to  the  effect  that  the 
mortgage  was  a  valid  lien,  and 
would  be  such  in  the  hands  of  an 
assignee  to  the  full  amount  of 
principal  and  interest,  and  that  he 
had  no  defense  to  the  mortgage  or 
bond  in  law  or  equity.  BM^  that 
the  mortgagor  was  estopped  from . 
setting  up,  in  an  action  to  fore- 
close the  mortgage,  the  defense  of 
usury ;  that  it  was  immaterial  that 
the  mortgagor  had  not  the  plaintiff 
in  his  mind  at  the  time  of  signing 
the  certificate,  as  it  was  to  be  taken 
as  if  directed  to  whom  it  might 
concern;  also  that  the  certificate 
was  not  deprived  of  its  force,  be- 
cause executed  at  the  same  time 
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with  the  mortgage,  It  was  not  to 
be  considered  as  part  of  that  in- 
strament.     Wej/h  v.  Boylan.     894 

5.  Also  held,  that  the  fact  that  plaint- 
iff was  a  second  jeussignee,  and  that 
the  first  assignees  had  knowledge 
of  the  facts,  and  so  could  not  avail 
themselves  of  the  estoppel,  did  not 
prevent  nim  from  so  doing.       Id, 

6.  The  fact  that  real  estate  is  affected 
does  not  prevent  the  operation  of 
the  doctrine  of  estoppel.  De  Her- 
gues  V.  Ma/rti.  609 

When    debtor  estopped  from 

claiming  appliccUion  ofpaymenU,  and 
wltsn  turety  estopped  from  dawning 
discharge  because  of  extension  of  time. 

See  P.  0.  Oo.  v.  Blake,  226 

I 

When     mortgagor     estopped 

from  alleging  payment, 

JSee  M,  L,  Ins.  Co,  v.  Meeker.      614 


EVIDENCE. 

1.  R  seems  that  the  conrts  may  take 
judicial  notice  of  the  wav  in  which 
the  great  railways  are  managed  in 
the  every-day  practical  running  of 
them,  i.  0.,by  overlooking  oiBcersat 
distant  places,  who  by  means  of 
the  telegraph  are  advised  where 
trains  are,  and  direct  their  move- 
ments.    Blater  v.  Jewett,  61 

2,  Upon  the  trial  of  an  indictment 
for  murder,  a  witness  for  the  pros- 
ecution having  testified  that,  the 
morning  after  the  murder,  he  saw, 
near  the  house  of  the  prisoner, 
where  the  murder  was  committed, 
and  in  the  path  between  it  and  the 
house  of  the  prisoner's  father,  to 
which  he  went,  spatters  or  spots 
upon  a  stone,  and  after  the  witness 
had  stated  that  he  could  testify,  as 
a  matter  of  fact,  what  the  spots 
were,  he  was  asked  so  to  state. 
This  was  objected  to  as  irrelevatit, 
and  that  the  witness  was  not  an 
expert,  and   was  not  competent  to 

.  express  an  opinion.  The  objection 
was  overruled ;  the  court,  howevpr, 
stated  to  the  witness  that  his  opin- 
ion was  not  requested,  and  he 
would  onlv  be  allowed  to  answer 
as  a  fact  what  the  substance  was. 

SicKELS  —  Vol.  XL.        87 


The  witness  answered  that  it  was 
blood.  Heldf  that  the  admission 
of  the  evidence  was  not  error; 
that  the  fact  that  blood-stains  were 
found  in  the  path  the  prisoner 
probably  took  was  material  and 
competent ;  and  that  the  witness, 
although  not  an  expert,  was  com- 
petent to  testdfy  to  the  ia,ct, 
Greenfield  v.  People,  75 

8.  The  person  killed  was  the  wife  of 
the  prisoner.  .Evidence  was  re- 
ceived under  objection,  and  excep- 
tion as  to  the  prisoner's  conduct  on 
the  morning  after  the  homicide, 
$.  tf.,  that  he  shed  no  tears,  and 
^owed  indifference.  Held^  no 
error.  Id. 

4.  A  letter  written  by  one  K. ,  to  his 
brother,  containing  statements 
which  were  claimed  by  the  prison- 
er's counsel  to  be  admissions 
that  he,  K.,  committed  the  mur-' 
der,  was  offered  in  evidence  on 
behalf  of  the  prisoner  and  was 
excluded.    Held^  no  error.  Id, 

5.  So,  also,  held  as  to  an  anonymous 
letter  written  to  the  sheriff,  in 
which  the  writer  confessed  to  hav- 
ing  committed  the  murder.        Id, 

6.  A  witness  for  the  defense  testified 
that  on  the  night  of  the  murder  he 
stayed  at  a  house  about  three- 
fourths  of  a  mile  from  the  house 
of  the  prisoner;  that  he  was 
awakened  by  the  barking  of  a  doff 
about  4  A.  M.;  that  he  got  up  and 
went  to  the  window,  where    he 

.  saw  the  two  K.'s  and  one  T.  The 
prisoner's  counsel  then  offered  to 
prove  that  the  witness  heard  T. 
say:  *'  Tou  were  damned  fools  to 
doit;"  to  which. one  of  the  E.'s 
answered :  **  If  we  had  not  done  it, 
we  should  all  have  been  hung." 
This  was  objected  to  and  exduoed. 
Both  of  the  K.'s  were  in  court 
during  the  trial.  Heild,  no  error ; 
that,  in  the  absence  of  other  evi- 
dence connecting  either  of  the 
three  with  the  murder,  no  proper 
presumption  of  any  such  connec- 
tion could  be  drawn  from  the  tes- 
timony excluded.  Id, 

7.  Upon  a  reference,  under  the  stat- 
ute, of  a  disputed  claim  against 
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an  estate,  it  appeared  tbat  plaint- 
iffs claim  was  for  "  services  as 
nurse,  domestic  and  hoasekeeper." 
She  was  in  the  employ  of  S.,  de- 
fendant's testator,  as  a  servant  re- 
ceiving weekly  wages.  In  addition 
to  her  other  duties,  she  assisted 
in  taking  care  of  A.,  an  invalid 
son  of  S.  She  claimed,  and  the  ref- 
eree found,  that  S.  promised  and 
agreed  to  pay  her  in  addition  to 
'  her  weekly  wages  the  sum  of 
$1,000,  if  she  would  stay  and 
take  care  of  A.  until  his  death, 
which  she  did.  A.  died  in  1872. 
The  referee  also  found  that  8. 
made  his  will  in  June,  1876,  by 
which  he  gave  to  his  executors 
$1,000;  in  trust,  to  pay  the  interest 
to  plaintiff  during  her  life ;  she 
left  his  employ  in  April,  1878 ;  he 
died  in  August,  1878.  The  ex- 
ecutors denied  the  promise  and 
claimed  that  the  real  understand- 
ing was  that  plaintiff  should  be 
compensated  for  her  services  by  a 
provision  in  the  will  of  S.,  and 
evidence  was  given  tending  to  sus- 
tain their  position.  Upon  the  trial, 
one  B.,  who  drew  the  will,  as  a 
witness  for  defendant,  testified 
that  he  often  talked  with  plaint- 
itr,  both  before  and  after  the  will 
was  made.  He  was  then  asked 
whether  he  ever  heard  of  her 
making  any  claim  for  the  $1,000  of 
the  testator  during  his  life-time, 
or  heard  her  express  any  dissent 
from  the  provision  made  in  the 
will.  He  answered  in  the  nega- 
tive. This  answer  was  subse- 
quently,  on  motion  of  plaintiff, 
stricken  out.  Another  witness  tes- 
tified that  plaintiff,  after  the  will 
was  made,  said  she  was  to  have 
the  use  of  $1,000;  that  witness 
atated  she  thought  this  was  more 
than  the  testator  intended,  and 
would  makQ  trouble,  and  that 
plaintiff  replied :  **  She  thought 
she  ought  to  have  it."  The  wit- 
ness was  then  asked,  if  plaintiff 
said  any  thing  as  to  what  this  was 
ffiven  to  her  for;  this  was  ob- 
jected to  and  objection  overruled. 
The  answer  was  that  plaintiff 
stated  it  was  because  sne  had 
stayed  and  helped  in  times  of  need, 
daring  sickness.  This  answer  was, 
on  motion,  stricken  out.  Held, 
error;  that  the  answers  stricken 


out  bore  legitimately  upon  the 
controverted  question  as  to  the 
making  of  the  alleged  contract. 
FredeMurgh  v.  BidcUecom.         196 

8.  Upon  the  trial  of  an  indictment 
the  principal  testimony  against 
the  accused  was  that  of  B.,  an  al- 
leged accomplice.  The  prisoner, 
as  a  witness  in  his  own  behalf, 
contradicted  positively  the  testi- 
mony of  B.  as  to  the  connection  of 
the  former  with  the  crime.  Wit- 
nesses were  called  by  the  prosecu- 
tion to  impeach  his  general  repu- 
tation. Among  those  called  to 
sustain  him  was  one  who  testified 
that  he  would  believe  him  under 
oath,  but  on  cross-examination 
stated  in  substance  that  there  were 
reports  unfavorable  to  his  charac- 
ter in  the  neighborhood,  although 
the  opinion  of  the  witness  was  not 
affected  thereby.  On  redirect  ex- 
amination the  witness  was  asked 
whether  the  unfavorable  reports 
were  in  respect  to  the  prisoner's 
drinking  and  horse-trading.  This 
was  objected  to,  and  excluded. 
Bddy  error,    Stapev,  People,    890 

9.  The  offense  charged  was  burglary 
and  larceny  in  breaking  open  the 
barn  of  W.  and  stealing  a  horse. 
B.  testified  that  he  arranged  with 
the  prisoner  to  proceed  to  a  certain 
school-house  and  there  wait  for 
the  latter  to  bring  W.'s  horse;  that 
the  prisoner  passed  him  on  the 
road  and  told  him  to  hurry  up, 
and  that  he  replied  he  would  be 
there  as  soon  as  the  prisoner.  On 
cross-examination  B.  was  asked  if 
he  did  not  tell  G.  that  while  on 
his  way  to  W.'s  on  the  night  of 
the  burglary,  he  stopped  at  the 
house  of  H.  for  the  purpose  of 
stealing  a  horse,  but  did  not,  be- 
cause of  the  bad  appearance  of  the 
horse;  this  he  denied,  and  also  de- 
nied the  fact  of  his  stopping.  G. 
was  then  called  by  the  defense  to 
prove  the  declaration :  this  evi- 
dence was  excluded.  Meldt  error; 
that  the  declaration  was  in  con- 
flict with  the  testimony  of  B.  and 

.  so  was  competent.  Id, 

10.  Plaintiffs  contracted  to  publish 
for  defendants  a  certain  advertise- 
ment  "to  be  set  up,  as  near  as 
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possible,  in  same  style  and  type  as 
copy  furnished"  under  the  nead 
of  new  advertisements  in  certain, 
newspapers,  lists  whereof  were 
given,  amounting  to  one  thou- 
sand and  seventy-five  in  all,  for  six 
months;  defendants  having  the 
privilege  at  the  end  of  two  months, 
if  the  style  and  position  of  the  ad- 
vertisement did  not  prove  satisfac- 
tory, to  send  an  electropyte  cut  or 
to  discontinue  the  same.  At  about 
the  end  of  the  t^o  months  defend- 
ants, not  being  satisfied,  gave  no- 
tice  of  diioontin  nance.  In  an  ac- 
tion to  recover  fur  the  time  of 
publication,  it  appeared  that  the 
advertisement  was  inserted  in  but 
one  thousand  and  twentv-two 
papers ;  in  two  hundred  and  thirty- 
three  of  those  it  did  not  comply 
with  the  contract  as  to  style  and 
type ;  and  two  hundred  and  ninety- 
one  others  in  part  only;  in  more 
than  half  it  was  not  inserted  under 
the  head  of  new  advertisements; 
also  that  the  style,  type  and  loca- 
tion in  the  papers  were  matters  of 
importance.  One  of  the  plaintiffs, 
as  a  witness  in  his  own  behalf,  was 
asked  as  to  which  one  of  three  lists 
of  newspapers  furnished  was  the 
most  valuable  as  an  advertising 
medium.  This  was  objected  to 
and  excluded.  Heldt  no  error. 
.  Dauchy  v.  Brake,  407 

11.  Plaintiffs'  counsel  offered  to  show 
that  all  of  the  advertisements  not 
inserted  under  the  head  of  "  new 
advertisements"  occupied  a  bet- 
ter position.  This  was  objected  to 
and  excluded.    Hdd,  no  error.  Id, 

13b  Defendant,  being  the  owner  of 
certain  dwelling-houses  in  process 
of  construction  in  the  city  of  New 
York,  contracted  with  plaintiff  for 
mirror  frames  to  be  set  in  places 
left  in  the  walls  for  that  purpose 
in  the  parlors  and  halls,  those  in 
the  halls  to  be  arranged  to  serve 
the  purposes  of  hatracks  and  um- 
brella stands.  The  frames  were 
made  and  fastened  to  the  walls  by 
hooks  and  screws,  they  could  be 
removed  but  their  removal  would 
have  left  unfinished  walls  ;  they 
formed  part  of  the  walls  and  their 
construction  and  finish  was  made 
to  correspond  with  the  cabinet-work 


of  the  rooms.  They  were  designed 
by  the  owner  to  be  permanently 
attached,  and  to  go  with  the  build- 
ings when  sold.  In  an  action  to 
foreclose  a  mechanics'  lien  one  de- 
fense was  that  the  work  was  not 
well  done.  A  witness  for  plaint- 
iff, who  testified  that  he  had  been 
a  cabinet-maker  for  more  tl^an  eight 
years,  and  performed  part  of  the 
work  in  question,  was  asked  if  the 
work  was  "a  ffood  job,"  and  if  it  was 
'  well  done.  It  was  objected  that 
the  witness  was  not  competent,  and 
that  the  questions  involved  a  oon- 
'  elusion  of  law.  The  objections  were, 
overruled.  Ueld^  no  error.  Ward 
T.  KUpatrick.  413 

13.  Another  witness,  a  cabinet-maker, 
was  asked  if  these  frames,  as  set 
in  the  house,  made  a  part  of  it,  and 
if  the  house  would  be  completely 
finished  without  them;  this  was 
objected  to  as  immaterial,  and  that 
the  said  act  did  not  authorize  a 
lien  upon  mirror  frsmes  and  hat- 
stands.  Hdd,  untenable  ;  and  that 
defendant  could  not  upon  appeal 
raise  the  objection  that  the  opinion 
of  a  witness  upon  the  point  was 

not  competent.  Id. 

14.  To  a  similar  inquiry  put  to  an- 
other witness,  objection  was  made 
generally,  no  ground  having  been 
assigned.    HM,  untenable.        Id, 

16.  Another  witness  was  permitted 
to  testify,  under  objection  and  ex- 
ception, that  on  a  sale  of  one  of 
the  houses  the  mirror  frames,  ac- 
cording to  general  custom,  would 
have  passed.  Held,  that  the  testi- 
mony was  incompetent,  as  the 
question  whether  the  frames  be- 
come  part  of  the  realty  under  said 
act  was  one  of  law ;  but  that  as  no 
possible  evil  conld  have  resulted 
the  error  was  not  ground  for  re- 
versal. Id, 

16.  In  an  action  against  a  married 
woman  to  recover  for  goods  sold 
for  the  use  of  the  familv  alleged 
to  have  been  purchased  by  her 
upon  her  own  credit,  plaintiff  was 
allowed  to  prove,  under  a  general 
objection,  a  conversation  l^tween 
the  vendor  of  the  goods  and  the 
husband  of  defendant,    in  which 
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the  latter  asked  credit  and  the 
former  refused  it.  Held,  no  error ; 
that  the  evidence  was  competent ; 
hat  in  Any  event,  as  it  was  compe- 
tent to  prove  the  fact  which  the 
evidence  tended  to  establish,  $'.  e., 
that  the  sale  was  to  defendant,  not 
to  her  husband,  a  general  objection 
was  not  effectual  to  raise  a  ques- 
tion as  to  the  manner  of  proof. 
Ti&meyer  v.  Tumquiat,  616 

17.  The  declarations  of  one  partner 
after  dissolution  of  the  firm,  not 
made  in  the  business  of  winding 
up,  and  not  in  relation  to  any 
transaction  or  dealing  connected 
with  the  dissolution  of  the  part- 
nership, are  inadmissible  a^^inst 
a  copartner.  Nichoh  v.   WliUe,  531 

18.  Where,  in  an  action  against  the 
former  members  of  a  firm  which 
had  been  dissolved,  one  of  the  de- 
fendants, who  had  not  appeared  in 
the  action,  was  called  as  a  witness 
for  plaintiff,  and  was  subsequentlv 
called  and  examined  as  a  witness 
for  the  defendant  who  appeared 
and  answered,  Tield,  that  it  was 
not  competent  for  plaintiff  to  prove 
bj  way  of  impeachment,  declara- 
tions of  the  witness,  made  after 
the  dissolution  of  the  firm,  in  con- 
flict with  his  testimony  as  a  wit- 
ness for  the  defense.  Id, 

19.  A  party  cannot  give  proof  of 
specific  acts  for  the  purpose  of  im- 
peaching the  character  of  a  mate- 
rial witness  against  him.  Conley 
V.  Meeker.  618 

20.  J.,  a  material  witness  for  the 
plaintiff  in  this  action,  was  sought 
to  be  impeached  by  showing  that 
he  had  served  as  a  convict  in  a 
State  prison.  He  admitted  this  to 
be  a  fact,  but  asserted  a  reformation 
and  subsequent  honest  and  orderly 
life.  Defendant  then  offered  to 
show  by  another  witness  that  he 
had  seen  J.  gamble,  and  that  he 
(J.)  was  connected  with  and  ran 
gambling-houses  since  he  professed 
to  have  reformed.  This  evidence 
was  rejected,  and  an  exception 
taken.  Held,  no  error ;  that  it  was 
a  collateral  issue,  as  to  which  de- 
fendants were  bound  by  the  answer 
of  J.  ;  that  they  could  not  go  into 


proof  of  8x>ecific  acts  on  the  qnos- 
tion  of  his  character. '  Id. 


Dedarationa  of  mortgagor  made 

after  making  and  filing  of  chattel 
mortgage  are  not  competent  evidence  as 
againd  mortgagee. 

Bee  Walker  v.  Henry.  130 

When  aurrogate  has  jurisdic- 
tion of  probate  of  will,  if  he  admits  it 
to  probate  without  auj^ient  proof  his 
decision  concluaioe  %n  collateral  ae- 
tion. 

See  Caulfleld  v.  Sullivan.  158 

H.  on  going  abroad  left  certain 

railroad  bonds  in  a  safe  used  by  him 
and  F.;  there  was  an  indorsement  in 
blank  upon  the  bonds.  F.  transferred 
the  bonds  to  defendant.  The  bonds 
were  produced  on  tried;  the  blank  in 
the  indorsement  utaa  tlien  Med  uith 
the  name  of  F.,  written  by  him.  In  an 
action  for  conversion  of  the  bonds^  H. 
was  asked  whether  when  he  Uft  the 
bonds  the  name  of  F.,  who  died  pre- 
vtoua  to  the  trial,  waa  in  the  in- 
doraefnenta  or  upon  the  bonda.  Held, 
competent  that  it  did  not  call  for  a 
**peraonal  transaction'^  within  the 
meaning  of  the  Code  of  Oicil  Proced- 
ure (§  829). 

SeeWadsworth  y.Heermans.  (Mem.) 


EXCEPTIONS. 

How  brought  before  the  Gen- 
eral Term  for  review. 
See  Dodge  v.  Mann.  (Mem.)       643 


EXECUTION. 

1.  For  the  enforcement  of  a  lien  of 
an  execution  upon  personal  prop- 
ertv,  a  levy  and  sale  is  necessary, 
ana  such  levy  must  be  made  daring 
the  life-time  of  the  execution.  No 
constructive  levy  can  arise  or  be 
presumed  from  the  mere  delivery 
of  the  execution.  After  the  return 
day  thereof  without  a  levy,  all 
claim  to  a  lien  is  lost.  WaUcer  ▼. 
Henry.  130 

2.  Where  npon«application  under  the 
statute  (2  R.  S.  81,  §  let  seq.)  for 
the  discharge  of  a  debtor  impris-> 
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oned  on  execation,  a  question  of 
fact  arises  as  to  whether  the  peti- 
tioner has  disposed  of  his  property 
with  intent  to  defraud,  the  deter- 
mination of  the  court  below  is  not 
reviewable  here.  (Code  of  Civil 
Procedure,  §  1337.)    /a  re  8.    630 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  L.  died  in  this  State  leaving  ner- 
HOiial  property  in  this  State  and  in 
Michigan,  and  leaving  a  will  by 
which  she  bequeathed  legacies  to 
certain  persons  residing  in  this 
State,  and  to  others  residing  in 
Michigan  and  elsewhere.  She  ap- 
pointed defendant  executor  for 
carrying  out  the  provisions  of  the 
will  **  so  far  as  they  relate  to  par- 
ties and  property  in  this  State," 
and  she  appointed  G.  and  J.,  resi- 
dents of  Michigan,  executors  "  for 
every  thing  so  far  as  they  relate  to 
parties  and  property  in  the  State 
of  Michigan  and  elsewhere."  She 
directed  her  New  York  legatees  to 
be  first  paid.  The  will  was  admit- 
ted to  probate  in  this  State  and 
letters  testamentary  issued  to  de. 
fendant  alone;  thereaftei*  the  will 
was  admitted  to  probate  in  Michi. 

fn,  aod  letters  issued  to  G.  and 
Defendant  took  possession  of 
the  personal  property  within  this 
State,  and  filed  an  inventory  there- 
of ;  0.&  J.  took  possession  of  that 
in  Michigan  and  no  part  of  it  has 
come  into  this  State,  On  settlement 
of  defoadant's  accounts,  he  ren- 
dered an  account  for  all  the  prop- 
erty invent<»ried,  and  which  came 
to  his  hands,  all  of  which  was  used 
in  the  payment  of  debts,  expenses, 
etc.,  leaving  nothing  for  legatees ; 
the  testatrix  left  sufficient  assets  in 
Michigan  to  pay  her  debts  in  that 
State  and  to  pay  the  New  York 
legatees.  Defendant  requested  the 
Michigan  executors  to  surrender  to 
him  some  portion  of  the  assets  in 
their  hands,  which  they  refused. 
Held,  that  defendant  took  no  title 
to  the  assets  in  Michigan  ;  that  he 
was  not  required  to  include  them 
in  his  inventory  and  was  not  charge- 
able with  or  liable  to  account  for 
the  same.  fSierman  v.  Page.    1^. 


3.  Also  hdd^  that  aasuniing  the  sur- 
rogate, before  whom  the  accounting 
was  had,  had  the  power,  under  the 
statutes  (2  R.  S.  220,  §  1),  to  direct 
defendant  to  institute  legal  pro- 
ceedings for  the  recovery  of  the 
Michigan  assets,  it  was  a  matter  in 
his  discretion,  and  his  refusal  so  to 
do  was  not  reviewable  here.       Id, 

3.  In  a  proceeding  instituted  by  an 
executor  before  a  surrogate  of  the 
county  of  New  York  to  establish 
a  claim  against  the  estate,  the  sur- 
rogate has  power  to  order  a  refei^ 
ence,  the  referee  to  take  the  proof 
and  report  his  condusion  for  the 
action  of  the  surrogate  (§  6,  chap. 
359.  Laws  of  1870).  Kearney  v. 
MeKeon,  186 

4.  In  such  a  proceeding  where  the 
claim  of  the  executor  is  success- 
fully resisted,  an  allowance  in  lieu 
of  costs  may  be  awarded  against  • 
him ;  and  the  allowance  may  be  to 
the  counsel  (§  9).  Id. 

5.  Claims  withheld  during  the  life  of 
an  alleged  debtor,  aad  sought  to 
be  enforced  after  his  death,  are 
always  to  be  carefully  scrutinized 
and  only  admitted  upon  satisfac- 
tory proof.  Id. 

6.  Where  it  appears  that  there  was 
a  subsequent  dealing  in  which  the 
pretended  creditor  was  a  debtor, 
and  did  not  present  his  claim  in 
diminution  of  the  debt,  distinct 
and  definite  proof  will  be  required, 
and  the  clearest  indications  of 
honesty  and  fairness.  Id, 

7.  Where  a  testator  gives  real  and 
personal  estate  to  his  executor  in  ^ 
trust,  to  sell  and  invest  the  pro- 
ceeds for  the  purpose  of  the  trusts 
specified,  under  the  doctrine  of 
equitable  conversion,  the  real  es- 
tate is  to  be  considered  as  person- 
alty ;  the  proceeds  of  sales,  when 
received  by  him,  become  legal  as- 
sets in  the  hands  of  the  executor, 
as  such,  and  he  is  bound  to  account 
before  the  surrogate  therefor.  He 
is  also  compellable  to  account,  as 
executor,  for  the  rents  and  profits. 
Eood  V.  Hood.  561 

8.  Where  the  executor  is  a  non-resl- 
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dent,  and  has  given  the  bond  re- 
quired bj  the  statute  in  such  case 
(2  R.  8.  70,  §§  6,  7),  his  sureties 
can  be  held  responsible  for  the  re- 
sult of  such  an  accounting,  in  case 
of  his  default.  Id, 

9.  The  default  of  the  executor  must, 
however,  be  established  in  a  proper 
proceeding  against  him,  before  the 
sureties  can  be  prosecuted  upon 
their  bond ;  and  as  the  statutes 
have  prescribed  the  prior  steps, 
and  the  cases  in  which  actions  may 
be  brought  upon  the  bond  (2  R.  S. 
116,  §  19;  chap.  460,  Laws  of  1837), 
the  right  only  arises  upon  compli- 
ance with  the  statutory  regula- 
tions. Id. 

10.  The  same  rules  apply  to  bonds 
of  executors  as  to  bonds  of  admin- 
istrators. Id. 

11.  No  action  at  law,  therefore,  can 
be  maintained  upon  an  executor's 
bond,  save  in  ease  of  disobedience 
of  some  order  of  the  surrogate, 
and  after  that  officer  shall  have 
authorized  the  prosecution  of  such 
bond;  nor  can  the  requirements 
of  the  statute  be  disregarded  in  an 
equitable  action,  where  the  statu- 
tory  remedies  can  be  pursued.   Id. 

12.  Accordingly  held,  that  an  equi- 
table action  was  not  maintainable 
against  a  non-resident  executor, 
and  the  sureties  upon  his  bond,  to 
establish  a  devastavit  upon  tjie  part 
of  the  former,  and  to  enforce  the 
liability  of  the  latter  upon  the 
bond,  in  the  absence  of  proof  of 
special  circumstances  showing  the 
necessity  for  the  intervention  of  a 
court  of  equity.  Id, 

18.  It  seems,  that  a  surrogate  has  ju- 
risdiction to  cite  an  executor  to  ac- 
count at  the  instance  of  a  legatee, 
although  the  legacy  be  not  yet  pay- 
able ;  and  if,  upon  the  accounting, 
any  waste  or  misapplication  of  the 
funds  appear,  the  surrogate  may 
order  their  replacement.  Id. 

14.  The  recital  in  a  surrogate's  de- 
cree, upon  the  final  accounting  of 
an  executor  that  proof  of  service 
of  citation  upon  infant  legatees  was 
produced,  is  not  conclusive  as  to 


such  service ;  it  is  the  duty  of  the 
executor  to  see  that  proof  of  ser- 
vice is  preserved.  Id, 

15.  A  legatee  transferred  by  an  as- 
signment,  absolute  on  its  face,  all 
his  interest  in  the  testator's  estate 
to  a  firm  which,  at  the  same  time, 
executed  to  him  an  instrument 
agreeing  that,  if  more  than  a 
sum  specified  was  realized,  they 
would  pay  to  him  the  excess.  In 
an  action  by  the  legatee  against 
the  executor  and  his  sureties,  de- 
fendant set  up  the  assignment, 
and  claimed  tliat  the  assignees 
were  necessary  parties.  The  as- 
signment was  proved  on  the  trial, 
and  defendant's  counsel  objected 
to  the  defect  of  parties ;  plaintitf^s 
counsel  stated  that  one  of  the  firm 
was  in  court ;  the  court  thereupon 
stated  that  it  would  direct  the 
pleadings  to  be  amended,  and  the 
members  of  the  firm  brought  in 
immediately  as    parties,   and    di- 

'  rected  the  trial  to  proceed.  At 
the  close  of  plaintiff's  case,  de- 
fendant's counsel  moved  to  dis- 
miss, because  of  defect  of  parties. 
The  motion  was  denied.  Held, 
error ;  that  the  assignees  were  nec- 
essary parties,  and  that  the  pro- 
ceeding on  the  trial  did  not  obviate 
the  objection,  as  it  did  not  make 
them  parties  on  the  record  so  as 
to  bind  them.  Id, 

Reference  of  claim  againsi  es- 
tate, when  judgment  therein  retvew- 
able  here. 

See  Fredenburgh  v.  Biddlecam.  196 


EXPERTS. 

A  witness,  although  t/K  an  ex- 
pert, competent  to  testify  that  certain 
spots  are  Uood-stains, 

See  Oreenfleld  v.  People,  75 


FALSE  IMPRISONMENT. 

1,  Plaintiff  was  arrested  at  the  in- 
stance of  defendant,  under  the 
Stilwell  Act  (Chap.  800,  Laws  of 
1831),  and  gave  ball ;  upon  hear- 
ing, however,  an  order  was  made 
in  February,  1877,  vacating  the 
warrant  and  exonerating  the  bail, 
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and  plaintiff  was  discharged  from 
cast(Kl7.  Defendant  thereafter  re- 
moved the  proceedings  into  the 
Supreme  Oourt  by  certiorari  and 
at  a  General  Term,  held  in  Octo- 
ber, 1877,  said  order  was  reversed, 
the  order  of  reversal  declaring 
that  the  proceedings  *'  be,  and  the 
same  hereby  are,  revived  and  re- 
stored." In  January,  1878,  this 
order  was  made  the  order  of  the 
court  below,  and  it  was  directed 
that  plaintiff  "  be  required  to  ap- 
pear under  the  original  warrant 
and  proceeding,"  and  that  his  bail 
produce  him  on  a  day  specified.  On 
that  day  plaintiff  voluntarily  ap- 
peared, and  an  order  was  made 
that  a  commitment  be  issued,  di- 
recting the  sheriff  to  rearrest  and 
commit  him  tojail  until  discharged 
according  to  law.  No  such  war- 
rant was  ever  served  and  no  new 
arrest  made.  In  an  action  for  false 
imprisonment,  brought  in  January, 
1879,  Tield,  that  the  original  impris- 
onment, which  was  conceded  to 
have  been  illegal,  was  terminated 
upon  the  discharge  ;  that  the  sub- 
sequent proceedings  were  not  a 
continuance  of  such  imprisonment, 
and  did  not  amount  to  coercion,  as 
plaintiff  submitted  to  them  volun- 
tarily,  simply  to  resist  their  legal- 
ity ;  that  the  order  reviving  and 
restoring  the  proceedings  did  not 
revive  the  warrant  for  the  impris- 
onment, and  that,  therefore,  the 
action  was  barred  by  the  statute  of 
limitations.  (Code  of  Civil  Proced- 
ure, §  531)    Dusenbury  v.  KeUey, 


2.  As  to  whether,  if  plaintiff  had 
sued  for  malicious  prosecution,  the 
result  would  have  been  different, 
quoBre.  Id. 

FINDINGS  OP  LAW  AND  FACT. 

In  action  to  set  cuide  release  on 

Vis  ground  of  fraudulent  representa- 
tions the  court  found  the  making  of 
the  representation,  that  Giey  were  false, 
and  by  means  thereof  defendant  ob- 
tained the  release.  Held,  that  the  find- 
ings necessarily  involved  the  reliance 
of  plaintiffs  upon  the  representations 
and  were  sufficient. 

See  llardt  v.  SchuUing.  (Mem.)  624 


.FIXTURES. 

Defendant,  being  the  owner  of  cer- 
tain dwelling-houses  in  process  of 
construction  in  the  city  of  New 
York,  contracted  with  plaintiff  for 
mirror  frames  to  be  set  in  places 
left  in  the  walls  for  that  purpose 
in  the  parlors  and  halls,  those  in 
the  halls  to  be  arranged  to  servo 
the  purposes  of  hatracks  and  urn- 
brella  stands.  The  frames  were 
made  and  fastened  to  the  walls  by 
hooks  and  screws,  they  could  be 
removed  but  their  removal  would 
have  left  unfinished  walls;  they 
formed  part  of  the  walls  and  their 
construction  and  finish  was  made 
to  correspond  with  the  cabinet- 
work of  the  rooms.  They  were 
designed  by  the  owner  to  be  per- 
manently attached,  and  to  go  with 
the  buildings  when  sold.  Held, 
that  under  tne  mechanic's  lien  law 
applicable  to  said  city  (Chap« 
879,  Laws  of  1875)  plaintiff  was 
entitled  to  a  lien  upon  the  buildings 
for  the  work  and  materials.  Ward 
V.  KUpatriek,  418 


FORECLOSDRB. 

1.  The  rule  that  where  different 
portions  of  mortgaged  premises 
are  successively  mortgaged,  they 
are  to  be  sold  on  foreclosure  of 
the  mortgage  covering  the  whole 
premises  in  the  inverse  order  of  in- 
cumbrance, is  one  of  equity  and 
yields  to  circumstances.  Bern- 
hardt V.  Lymburner.  173 

2.  In  an  action  to  foreclose  a  mort- 
gage upon  a  city  lot  of  one  hun- 
dred feet  front,  it  appeared  that  a 
subsequent  mortgage  was  executed 
covering  the  whole  premises,  but 
that  the  holders  released  from  its 
lien  the  northerly  forty  feet  upon 
which  a  third  mortgage  was  exe- 
cuted. The  mortgagor  died  seized 
of  the  whole  premises,  leaving  a 
will  by  which  she  devised  the  sixty 
feet  and  the  forty  feet  separately, 
in  trust  for  different  beneficiaries. 
The  amount  due  upon  the  three 
mortgages  exceeded  the  value  of 
the  whole  lot  If  the  forty  feet 
were  first  sold,  and  if  they  sold  for 
full  value,  after  payment  of  plaints 
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iff*s  mortgage,  only  safflcient 
would  be  left  to  paj  aboat  one- 
third  of  the  last  mortgage,  while 
the  devisees  of  the  sixty  feet  which 
were  of  value  sufficient  to  pay 
the  mortgage  thereon,  and  leave 
a  surplus  of  about  $3,000,  would 
hold  the  equity  of  redemption  re- 
lieved of  the  lien  of  plaintifiTs 
mortgage.  Held^  that  the  judg- 
ment  should  direct  the  sale  of  the 
whole  lot,  and  the  payment  of  the 
mortgages,  according  to  their  pri- 
ority, out  of  the  proceeds.  Id, 

3.  Where,  ih  an  action  brought  by 
a  trustee  for  bondholders  to  fore- 
close a  railroad  mortgage,  the 
amount  of  outstanding  bonds  was 
stated  at  a  less  amount  than  that 
found  by  the  referee,  to  whom 
it  was  referred  to  compute  the 
amount  due,  Juld,  that  said  pro- 
vision was  not  available  to  a  bond- 
holder, moving  to  set  aside  the 
judgment  entered  on  the  report, 
and  a  sale  thereunder.  Peck  v.  N. 
r.  cfc  N,  J,  R.  R.  Co,  246 

4.  Also  held,  that,  as  the  judgment 
denianded  was  the  foreclosure  of 
the  mortgage,  the  judgment  was 
not  more  favorable  in  that  respect, 
and  the  law  required  that  the 
amount  due  should  be  ascertained. 

Id, 

6.  Also  held,  that,  if  it  was  improper 
to  allow  plaintiff,  against  the  al- 
legations  of  his  complaint,  to 
prove  a  larger  amount  of  bonds, 
it  was,  at  most,  a  mere  irregular- 
ity ;  that  the  court  below  could 
have,  in  its  discretion,  allowed  an 
amendment  of  the  complaint,  ex 
paHe,  before  or  after  judgment; 
and  whether  or  not  it  would,  on 
the  application  of  a  bondholder, 
open  the  judgment,  rested  in  its 
discretion,  the  exercise  whereof 
was  not  reviewable  here.  Id. 

6.  It  was  alleged  that  the  judgment 
was  irregular  because  some  of  the 
bonds  were  reported  by  the  referee 
to  have  been  issued  as  collateral, 
and  that  they  were  put  upon  a 
footing  with  the  other  bonds.  It 
did  not  appear  that  the  collateral 
bonds  were  not  valid  obligations 
for  their  full  amounts,  and  it  was 


alleged,  in  the  opposing  papers, 
that  thev  were.  BM,  that  whether 
or  not  tne  Supreme  Court  would, 
under  the  circumstances,  vacate 
the  judgment  to  allow  an  investi- 
gation into  the  amount  due  to  the 
holders  of  said  bonds  was.  in  its 
discretion,  and  its  decision  was  not 
subject  to  review  here.  Id. 

7.  The  petition  asked  relief  from 
the  sale,  on  the  ground  of  mistake 
and  surprise,  which  was  shown. 
The  sale  was  duly  advertised,  the 
petitioner  obtained  no  stay,  there 
was  no  proof  of  the  value  of  his 
bonds,  or  that  he  owned  them  ;  it 
was  not  shown  that  the  property 
was  sold  for  an  inadequate  price; 
and  the  petitioner  did  not  offer  any 
definite  sum  which  he  would  pay 
upon  a  resale,  or  show  that  he 
was  able  to  bid  off  the  property. 
The  petitioner  was  allowed  to  come 
into  the  reorganization  scheme  on 
the  same  footing  as  the  other  bond- 
holders. Held,  that  the  facts  au- 
thorized the  Supreme  Cburt  to  ex- 
ercise its  discretion,  and  its  deter- 
mination was  not  reviewable  here. 

Id. 
See  Mortgage. 

FOREIGN  JUDGMENTS. 

1.  Under  the  Code  of  Civil  Proced- 
ure (§  552),  in  an  action  upon  a 
judgment  of  a  court  out  of  the 
State,  plaintiff  is  entitled  to  an 
order  of  arrest,  where  the  original 
cause  of  action  was  «uch  as  to  au- 
thorize the  arrest  of  defendant. 
Baxter  Y.Drake.  503 

2.  It  seems  that  the  action  should  bo 
brought  upon  the  judgment,  in- 
stead of  the  original  cause  of  ac- 
tion. Id, 


FORMER  ADJUDICATION. 

1.  To  sustain  a  plea  of  a  former 
judgment  in  bar  it  must  appear 
that  the  cause  of  action  in  both 
suits  is  the  same,  or  that  some  fact 
essential  to  the  maintenance  of 
the  second  suit  was  in  issue  in  the 
first  action  and  was  decided  ad- 
versely to  plaintiff.  Perry  v.  Diek- 
erson.  345 
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3.  The  bare  foci  that  two  caofles  of 
action  spring  oat  of  the  same  con- 
tract does  not  ip9o  facto  render  a 
judgment  on  one  a  bar  to  a  suit  on 
the  other.  Id. 

8.  Plaintiff  brought  an  action  to  re- 
cover  damages  for  an  alleged 
wrongful  dismissal  from  defend- 
ants* employment  before  the  ex- 
piration of  the  stipulated  term. 
Meldf  that  the  judgment  therein 
was  not  a  bar  to  a  subsequent  ac- 
tion to  recover  wages  earned  dur- 
ing the  time  plaintiff  was  actually 
employed,  and  due  and  payable 
before  the  wrongful  dismissal ; 
that  the  two  claims  constituted 
separate  and  independent  causes 
of  action  upon  which  separate  ac- 
tions were  maintainable.  Id. 

4.  A  judgment  in  an  action  for  par- 
tition  is  binding  and  conclusive 
upon  all  the  parties,  not  only  as  to 
tlie  matter  actually  determined, 
but  as  to  every  other  matter,  which 
the  parties  mi^ht  have  litigated 
and  nad  decided,  as  incident  to  or 
essentially  connected  with  the  sub- 
ject-matter of  the  litigation  within 
the  purview  of  the  action,  either 
as  matter  of  claim  or  defense  ;  it 
is  for  the  court  to  determine  therein 
whether  it  is  a  proper  case  for  a 
partition  or  sale,  and  if  it  errs,  the 
error  can  only  be  corrected  on  ap- 
peal.   Jordan  y.  Van  JSpps.       427 

6.  C,  plaintiff*s  husband,  conveyed 
certain  premises  to  his  brother  G.; 
plaintiff  did  not  join  in  the  deed. 
After  the  death  of  G.,  C.  as  one 
of  his  heirs  brought  an  action  for 
partition  of  the  premises ;  plaint- 
iff was  made  a  party  defendant. 
The  complaint  alleged  that  she 
claimed  an  inchoate  right  of  dower 
in  the  premises  because  she  had 
not  signed  said  deed  and  that  each 
undivided  portion  was  subject 
thereto.  The  summons  with  notice 
of  object  of  action  was  served  upon 
her.  She  did  not  appear.  The 
final  judgment  made  no  provision 
for  her  dower.  Upon  sale  under 
said  judgment  defendant  became 
the  purchaser.  In  an  action  to  re- 
cover dower,  Tield,  that  the  judg- 
ment in  the  partition  was  a  bar; 
that  it  was  tlie  intent  of  the  pro- 
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visions  of  the  Revised  Statutes  in 
reference  to  partition  (2  R.  S.  318, 
%5  et  seq.)  to  cut  off  the  inchoate 
right  of  dower  of  any  party  to  a 
partition  suit,  as  a  general  rule ; 
that  if  the  position  was  tenable, 
that  the  claim  for  dower,  being  au 
adverse  one  accruing  before  the 
title  of  the  tenants  in  common, 
could  not  be  determined  in  the 
partition  suit,  it  should  have  been 
presented  in  some  form  in  that  ac- 
tion, and  having  failed  to  do  thii^, 
plaintiff  could  not  claim  in  another 
action  that  she  was  unlawfully  de- 
prived of  her  dower  right.         Id. 

ApjfearanM  btfore  the  hoard 

for  the  remsion  and  correction  of  a»- 
eeesments  in  the  cUy  of  New  York 
and  objection  thai  corporation  had  no 
potoer  to  impose  asaesementt  does  not 
bar  an  application  to  vacate  the  assess- 
ment. 

In  re  Lange.  807 


FRAUD. 

What  does  not  amount  tofrattd 

or  mistake  sufficient  to  authorwe  the 
setting  <uide  of  a  release  under  seal. 

See  Danwmann  v.  SchuUing. 
{Mem.)  622 


FRAUDtJLENT   CONVEYANCES. 

1.  Where  an  assignment  for  the 
benefit  of  creditors  is  assailed  on 
the  ground  of  fraud,  the  fraud  is 
to  be  proved  and  not  presumed; 
and  while  it  is  not  required  that  it 
shall  be  proved  by  direct  evidence, 
but  may  be  established  as  a  deduc- 
tion from  other  facts  naturally  and 
logically  indicating  its  existence, 
it  is  not  sufficient  that  the  facts 
are  ambiguous  and  just  as  consiat- 
ent  with  innocence  as  with  guilt; 
if,  taken  together,  they  are  consist- 
ent with  an  honest  intent,  the 
fraud  is  not  established.  Schultz 
V.  Hoagland.  464 

2.  The  evidence  must  also  establish 
a  fraudulent  intent  on  tlie  part  of 
the  assignor,  existing  at  the  time 
of  the  execution  of  the  instrument; 
if  executed  with  honest  intent,  no 
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sabseqnent  illegal  acta  on  liis  part 
will  invalidate  it.  Id. 

8.  Such  acts,  however,  are  proper  to 
be  considered  as  characterizine 
the  original  intent.  i£ 

4.  The  facts  that  the  assignor  and 
assigfnee  are  relations,  and  that  the 
latter  Is  preferred  as  a  creditor, 
do  not,  of  themselves,  -  tend  to 
prove  fraud.  Id. 

5.  Where  such  an  assignment  pur- 
ports to  transfer  all  the  property 
of  the  assignee,  proof  of  an  inten- 
tional omission  from  the  schedule 
of  property  assigned  of  items  of 
valuable  property  is  sufficient  to 
establish  a  fraudulent  intent.    Id. 

6.  The  omission,  however,  of  an 
item  phown  to  be  entirely  worth- 
less is  no  evidence  of  fraud ;  so, 
also,  if  it  is  shown  that  the  omis- 
sion was  accidental  and  uninten- 
tional .  Id. 

7.  Where,  therefore,  it  appeared 
that  two  items  of  property  which 
weire  omitted  from  the  schedule 
were,  at  the  time  or  soon  after  the 
execution  of  the  assignment,  de- 
livered by  the  assignors  to  the  as- 
signee, and  one  of  the  former 
testifieid  without  contradiction  that 
the  omission  was  by  mistake,  hdd, 
that  the  omission  did  not  establish 
fraud.  Id. 

8.  A  balance  due  one  of  the  assign- 
ors from  an  insolvent  bank  was 
omitted ;  this  was  shown  to  be 
worthless <  HM,  that  no  infer- 
ence of  fraud  could  be  drawn  from 
the  omission.  Id. 

0.  At  the  time  of  the  execution  of 
the  assignment  there  was  a  bal- 
ance standing  to  the  credit  of  one 
of  the  assignors  upon  the  books  of 
another  bank ;  this  was  not  in- 
cluded in  the  inventory.  It  ap- 
peared that  the  assignment  was 
executed  and  filed  on  Saturday; 
this  balance  was  withdrawn  the 
next  Monday  ;  it  did  not  appear  by 
whom  or  in  what  manner.  The 
inventory  was  subsequentlv  made 
and  was  verified.    Held,  that  the 


presumption  was  that  the  balance 
was  drawn  out  on  the  check  of  the 
assignor,  executed  prior  to  the  as- 
sigpment ;  also,  that  a  failure  of 
the  assignor  to  explain  the  trans- 
action did  not  authorize  the  pre- 
sumption that  he  was  the  owner 
of  the  balance  at  the  time  of  the 
assignment;  that  until  proof  was 
given  sufficient  to  authorize  a  pre- 
sumption of  fraud,  the  assignors 
were  not  bound  to  explain.        Id. 

10.  In  1844  defendant  G.  received 
from  the  estate  of  the  father  of  his 
wife,  the  defendant  C,  $1,366,  to 
which  she  was  entitled.  This  sum 
G.  applied  toward  the  purchase  of 
a  farm,  taking  title  in  his  own 
name.  From  time  to  time  there- 
after»  and  before  any  liability  to 
plaintiff  or  its  predecessor  in  inter- 
est was  incurred,  the  money  was 
spoken  of,  between  G  and  his 
wife,  as  money  belonging  to  her, 
and  he  promised  to  execute  to  her 
a  paper  to  show  for  it ;  no  such 
paper  was.  executed  until  April, 
1878,  when  G.  executed  to  a  third 
person  his  bond,  secured  by  mort- 
gage  upon  said  farm,  for  said  sum, 
with  accrued  interest,  with  the 
understanding  that  said  securities 
should  be  assigned  to  C,  which 
was  done.  The  farm  was  then 
subject  to  a  mortgage  of  $1,400, 
which  C.  purchased  with  other 
moneys  received  by  her  in  her  own 
right  after  1848.  In  September, 
1878,  G. conveyed  the  farm,through 
a  third  person,  to  his  wife,  subject 
to  a  third  mortgage  thereon  of 
$3,200  in  payment  of  the  two 
mortgages  so  held  by  her.  In  an 
action  by  plaintifT.  as  a  judgment 
creditor,  to  set  aside  said  convey- 
ance as  fraudulent  and  void  as  to 
creditors,  hddy  that  although  the 
money  was  received  by  the  hus- 
band prior  to  the  passage  of  the 
Married  Woman's  Act  of  1848,  yet, 
if  received  by  him,  as  was  found, 
as  his  wife's,  to  be  accounted  for 
or  secured  by  him,  he  waiving  his 
marital  rights  thereto,  she  had  an 
equitable  right  to  the  fund  suffi- 
cient to  sustain  the  mortgage  given 
to  her,  and  the  mere  lapse  of  time 
would  not  invalidate  the  security. 
8yracu86  Ckiiled  Plow  Co.  v.  Wing. 

431 
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11.  The  court  foand  the  farm  to  have 
been  worth  $5,700  at  the  time  of 
the  conveyance  ;  it  also  foand  that 
such  conveyance  was  fairly  and 
honestly  made,  without  intent  to 
cheat  or  defraud  the  creditors  of 
C.  J7^,  that  the  question  of  in- 
tent was  purely  one  of  fact,  and, 
having  been  determined  in  favor 
of  defendants,  the  only  question 
which  could  be  considered  on  ap- 
peal was  whether  the  conveyance 
was  without  consideration,  and  so 
void  in  law  against  existing  cred- 
itors ;  that,  throwing  out  of  view 
entirely  the  mortgage  executed  for 
the  benefit  of  the  wife,  there  was 
still  a  consideration  sufficient  to 
sustain  the  conveyance;  and  that 
there  was  no  such  gross  inade- 
quacy  of  consideration  as*  to  be 
conclusive  evidence  of  fraud.     Id, 


GRANTOR  AND  GRANTEE. 

Grantee  not  liable  on  covenant 

in  his  deed  to  pay  mortgage  toAere  Tie 
has  been  evicted  by  paramount  title. 

See  Dunning  v.  Leavitt,  86 


See  Deed. 


GUARANTY. 


Guaranty  by  wife  of  debt  of  her 

husband,  when  enforceable  against  her, 
and  when  demand  is  a  condition  pre- 
cedent to  liability. 

See  P,  a  Co.  V.  BlaJee,  226 


HABEAS  CORPUS, 

1.  Upon  the  trial  of  an  indictment 
for  murder,  the  prisoner  was  con- 
victed and  sentenced  to  be  hung 
upon  a  day  specified  ;  he  was  res- 
pited by  the  governor,  and  a  writ 
of  error  and  stay  of  execution  was 
granted ;  the  conviction  was  af- 
firmed by  the  General  Term.  A 
writ  of  habeas  corpus  was  is- 
sued in  that  court,  and  thereafter 
at  a  General  Term,  constituted 
of  different  justices  from  those 
who  heard  and  decided  the  case, 
upon  the  production  of  the  pri- 
soner he  was  again  sentenced  to 
be  hung  on  a  day  named.     Edd^ 


that  while  It  was  probably  not 
strictly  regular  for  the  court  again 
to  pass  judgment,  the  issuing  of 
the  writ  of  habeas  corpus  was 
proper  and  it  was  the  duty  of  the 
court,  after  examining  the  facts,  to 
issue  a  warrant  to  the  sheriff  com- 
manding him  to  execute  the  sen- 
tence already  passed  at  a  day  speci- 
fied (2  R.  S.  659,  §§  23,  24),  that 
pronouncing  the  same  judgment 
did  no  injury  and  did  not  vitiate 
the  former  judgment ;  also  that  it 
was  not  material  that  the  court 
passing  the  sentence  was  different- 
ly constituted  from  .  that  which 
affirmed  the  judgment,  it  was  suf- 
ficient that  it  was  legally  consti- 
tuted.   Moett  V.  People,  874 


HUSBAND  AND  WIFE. 

1.  In  1846,  L.  procured  a  policy  of 
insurance  on  his  life,  payable  to 
plaintiff,  as  trustee  for  H.,  the 
wife  of  L.  H.  died  intestate  in 
1857.  In  1861,  L.  married  M.,  and 
in  1864  plaintiff,  upon  the  request 
of  L.,  for  value  received,  assigned 
the  policy  to  M.  L.  died  intestate 
in  1878,  leaving  M.,  his  widow, 
and  one  child  by  her,  and  several 
children  by  his  first  wife,  surviv- 
ing him.  He  paid  the  premiums 
upon  the  policy  up  to  his  death . 
In  an  action  to  determine  conflict- 
ing claims  to  the  moneys  paid  upon 
the  policy  the  court  found  that  it 
was  the  intention  of  L. ,  when  he 
procured  the  policy  and  paid  the 
premiums,  that  its  avails  should 
go  to  his  widow,  if  he  left  one,  not 
to  his  children.  Held  (Miller  and 
DAKroRTH,  JJ.,  dissenting),  that 
during  the  life  of  H.  the  policy 
was  her  property  and  upon  her 
death  the  title  vested  in  L. ,  her 
husband,  as  survivor,  J.  then  be- 
coming, by  operation  of  law,  his 
trustee,  and  the  policy  continuing 
valid  in  his  hands;  that  the  assign- 
ment vested  the  title  in  M.,  and 
that  she  alone  was  entitled  to  the 
moneys  paid  thereon.  Olmsted  v. 
Keyes,  593 

•  2.  Also  hdd,  that  the  common-law 
right  of  survivorship,  in  the  hus- 
band, in  such  case,  was  not  affected 
by  the  statute  in  respect  to  insur- 
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ance  upon  the  lives  of  husbands 
for  the  benefit  of  their  wives. 
(Chap.  80,  Laws  of  1840,  as  amend- 
ed by  chap.  77,  Laws  of  1862,  and 
by  chap.  821.  Laws  of  1873.)      Id. 

8.  It  seetM  that,  had  the  assignment 
been  executed  without  considera- 
tion, it  would  have  been  valid  and 
effectual.  Id, 

See  Marrisd  Women. 


IMPRISONMENT. 

Where  upon  appUcation  under 
the  statute  (2  R.  S.  81,  1 1  el  «eg.) 
for  the  discharge  of  a  debtor  im- 
prisoned on  execution,  a  question 
of  fact  arises  as  to  whether  the 
petitioner  has  disposed  of  his  prop- 
erty with  intent  to  defraud,  the 
determination  of  the  court  below 
is  not  reviewable  here.  (Ckxle  of 
Civil  Procedure,  §  1387.)  Jn  tJie 
Matter  of  8,  680 

BeS  ABRB8T. 


INJUNCTION. 

Where  a  plaintiff,  who  has  ob- 
tained A  preliminary  injunction, 
after  it  has  been  served,  enters  an 
order  vacating  it,  and  subsequent, 
ly,  without  the  consent  of  defend- 
ant,  obtains  an  ex  parte  order  dis- 
continuing the  action,  these  orders 
are  equivalent  to  a  determination 
that  plaintiff  was  not  entitled  to 
the  injunction,  and  defendant  is 
entitled  to  an  order  of  reference  to 
ascertain  his  damages  by  reason 
thereof.  Pacific  Mail  8.  A  Co,  v. 
Toel,  646 

INSANE  PERSON. 

Teet  of  responsibility   for  a 

criminal  act  of  one  alleged  to  be  insane. 
See  MoeU  v.  TTie  People.  878 


INSOLVENCY. 

Power  of  receiver  of  insolvent 

bank  as  to  allomng  set-offs. 
See  Van'  Byck  v.  McQuade.  (Mem.) 
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INSURANCE. 

When  there  is  a  seeming  inconsist- 
ency between  two  provisions  of  a 
policy  of  insurance,  it  is  the  duty 
of  the  court  so  to  construe  them 
as,  if  possible,  to  give  effect  to 
them  both  in  accordance  with  the 
intention  of  the  parties  ;  and  if  the 
meaning  is  ambiguous,  that  mean- 
ing is  to  be  given  which  is  most 
favorable  to  the  insured.  Allen  v. 
St  Louis  Ins.  Co.  478 


INSURANCE  DEPARTMENT. 

1.  Under  the  provisions  of  the  act 
of  1869  (Chap.  902,  Laws  of 
1869),  in  relation  to  deposits  with 
the  superintendent  of  the  insur- 
ance department  by  life  insurance 
companies,  for  the  benefit  of  regis- 
tered policies,  and  providing  for 
the  appointment  of  receivers  of  in- 
solvent companies,  it  is  the  duty 
of  the  superintendent,  where  a  re- 
ceiver of  such  a  company  has  been 
appointed,  to  convert  the  securities 
deposited  with  him  into  money  and 
pay  over  the  proceeds  to  the  re- 
ceiver, to  be  applied  by  the  latter 
in  payment  of  registered  policies 
and  annuities.  In  re  Attorney- 
General  V.  If.  Am,  L.  Ins.  Co.    485 

2,  In  case  the  fund  so  realized  is  not 
sufiScient  to  pay  such  claims  in  full 
the  balance  unpaid  on  each,  and 
that  only  is,  as  a  general  and  unse- 
cured debt,  entitled  to  share  in  the 
distribution  of  the  general  assets. 

Id. 


INSURANCE  (FIBE). 

1.  Defendant,  in  June,  issued  to 
plaintiff  a  policy  of  insurance  upon 
the  buildings  upon  his  farm,  i.  «., 
a  dwelling-house,  used  by  the  latter 
as  a  summer  residence;  the  otiU 
buildings  appurtenant  thereto;  a 
farm-house,  barn,  etc. ;  also  upon 
the  furniture  and  personal  property 
upon  the  farm.  The  different  items 
of  property  were  separately  stated, 
with  the  amount  of  insurance  on 
each.  Tlie  policy  contained  a  con- 
dition declaring  it  void  in  case  "thn 
above-mentioned  premises    *   *  * 
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become  vacant  or  nnoccapied,  and 
ao  remain  for  more  than  thirtj 
dajs,  without  notice  and  consent 
of  thie  company  in  writing." 
Plaintiff  was  living  in  the  dwell- 
ing-house at  the  time  the  policy 
was  issued ;  he  left  the  place  in 
November,  leaving  the  dwelling 
famished  and  in  charge  of  his 
farmer,  who  occupied  the  farm- 
house, and  members  of  whose 
family  visited  and  aired  the  dwell, 
ing  once  a  week  ;  plaintiff  and  his 
wife  also  visited  it  once  a  fortnight. 
In  April,  1875,  the  dwelling  and 
some  of  the  outhouses  were  de- 
stroyed by  fire.  In  an  action  upon 
the  policy,  heldj  that  the  dwelling, 
house  was  not  occupied  within  the 
meaning  of  the  policy,  which  Was 
therefore  forfeited  by  a  failure  to 
notify  and  obtain '  the  consent  of 
the  company.  Htrrman  v.  Adri- 
atic F.  ifw.  Go,  162 

2.  For  a  dwelling-house  to  be  occu- 
pied, within  the  meaning  of  such 
a  condition,  it  must  be  used  by 
human  beings  as  their  customary 
place  of  abode.  Id, 

8.  Also  held,  that  the  fact  that  de- 
fendant knew,  when  the  policy 
was  issued,  that  the  dwelling  was 
used  as  a  summer  residence  only 
did  not  affect  the  condition,  as  the 
dwelling  was  then  occupied  and 
provision  was  made  for  the  cessa- 
tion of  occupancy*  Id. 

4.  Also  luid,  that  the  fact  that  the 
farm-house  and  other  buildings  re- 
mained occupied  did  not  save  the 
condition ;  that  the  words  "  above- 
mentioned  premises"  were  to  be 
used  distributively,  and  to  be 
applied  to  each  item  of  property, 
as  separately  stated  in  the  policy. 

5.  It  was  claimed  that  evidence  that 
the  dwelling  was  unoccupied  fur- 
nished no  evidence  as  to  the  out- 
buildings consumed.  Ileld,  unten- 
able, as  the  latter  were  appurtenant 
to  and  the  use  of  them  concurrent 
with  that  of  the  dwelling.  Id. 

6.  A  policy  of  insurance  was  issued 
by  defendant  upon  plaintiffs  "hop- 
house,  while  drying  hops,"  from 


August  15  to  October  16,  1875. 
The  hop-house  was  destroyed  by  a 
fire  which  occurred  within  the 
time  specified,  but  after  plaintiff 
had  ceased  drying  hops.  In  an 
action  upon  the  policy,  held^  that 
defendant  was  not  liable.  Lang- 
ioorihy  v.  Onoego  A  Onondaga  Ins. 
Co,  632 


INSURANCE  (LIFE.) 

1.  Two  policies  of  life  insurance  is- 
sued by  defendant  contained  each 
a  condition  that  if  the  insured 
should  die  in  consequence  of  "  the 
violation  of  the  laws  of  any  nation. 
State  or  province,"  the  policy 
should  be  void.  The  complaint,  in 
an  action  upon  the  policies,  alleged 
that  the  death  was  not  caused  by 
the  breaking  of  any  of  the  condi- 
tions.  Copies  of  the  policies  were 
annexed.  The  answer  denied  this 
allegation,  and  alleged  that  the 
insured  died  in  consequence  of  a 
violation  by  him  of  the  laws  of  this 
State.  It  admitted  that  defendant 
issued  the  two  policies,  copies  of 
which  were  annexed  to  the  com- 
plaint, and  begged  leave  to  refer  to 
the  originals  when  they  should  be 
produced ;  it  admitted  the  other 
allegations  of  the  complaint.  Held, 
that  the  answer  admitted  all  the 
material  facts  required  to  be  estab- 
lished by  plaintiff  to  maintain  the 
action ;  that  defendant  had  the 
affirmative  of  the  issue  and  the 
right  to  open  and  dose  the  case, 
and  a  denial  of  this  right  was  er- 
ror; that  the  allegation  in  the 
complaint  that  no  condition  was 
broken  was  not  essential  to  the 
cause  of  action  ;  plaintiff  was  not 
required  to  prove  it,  and  the  inser- 
tion and  denial  thereof  did  not 
deprive  defendant  of  his  risht  to 
the  affirmative;  also  that  the  re- 
quest in  the  answer  to  refer  to  the 
original  policies  was  not  a  denial 

'  ana  did  not  require  proof  of  them. 
Murray  v.  N,  Y,  L,  In$,  Co.     236 

2.  A  policy  of  insurance  issued  by 
defendant  contained  the  usual  con- 
dition forfeiting  it  in  case  of  non- 
payment  of  premiums  as  pre- 
scribed, also  a  provision  to  the 
effect  that  any  alteration  or  waiver 
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hj  the  statute  in  respect  to  insur- 
ance  upon  the  lives  of  husbands 
for  the  benefit  of  their  wives. 
(Chap.  80,  Laws  of  1840,  as 
amended  by  chap.  77,  Laws  of 
1862,  and  by  chap.  821,  Laws  of 
1873.)  Id. 

14.  It  seems  that,  had  the  assign- 
ment been  executed  without  con- 
sideration, it  would  have  been 
valid  and  effectual.  Id. 

INSURANCE  (MARINE). 

1.  An  open  policy  of  insurance  was 
issued  by  defendant  in  a  form 
framed  for  use  in  insuring  canal- 
boat  cargoes,  containing  these 
clauses:  **  It  shall  and  may  be  law- 
ful for  said  boats  to  load  in  sucli  a 
manner  as  is  usual  and  customary 
for  vessels  employed  in  the  navi- 
gation aforesaid  to  be  laden,  with- 
out reference  to  any  provisions  on 
the  same  subject  in  marine  law  or 
custom  applicable  to  vessels  laden 
for  sea  voyaees."  Also  that  the 
company  shall  not  be  liable  for 
loss  or  damage  '*  to  goods  or  prop- 
erty on  deck,  unless  by  special 
agreement  in  writing  indorsed  on 
the  policy."  An  insurance  was 
effected  by  indorsement  upon  the 
policy  upon  a  cargo  of  paper  in 
packages,  a  portion  of  which  was 
laden  on  deck.  In  the  course  of 
the  voyage  a  portion  of  the  paper 
on  deck  was  lost.  In  an  action 
upon  the  policy,  held,  that  the 
fair  meaning  of  the  two  clauses, 
taken  in  connection,  was  that 
goods  might  be  carried  on  deck,  if 
carrying  them  in  that  manner  was 
customary,  but  that  goods  not 
usually  laden  on  deck,  if  so  carried, 
would  not  be  protected  by  the 
policy  unless  by  agreement  in- 
dorsed on  the  policy;  and,  it  hav- 
ing been  proved  that  it  was  cus- 
tomary to  carry  paper  on  deck,  and 
no  evidence  having  been  given 
that  defendant  was  ignorant  of  the 
custom,  that  it  was  liable.  Ailen 
V.  8t.  Louis  Ins,  Co.  473 

3.  The  defendant's  agents,  who  had 
the  policy  in  their  possession,  were 
informed  before  the  boat  started 
on  its  voyage,  how  it  was  laden 
and  were  requested  to  look  at  it. 


They  answered  that  it  was  all 
right.  Hdd,  that  it  was  their  duty 
to  have  made  the  indorsement  so 
as  to  cover  the  risk;  and,  assum- 
ing that  the  carrying  of  paper  on 
deck  was,  in  the  absence  of  a  spe- 
cial written  agreement,  a  breach 
of  the  condition  of  the  policy,  the 
defendant  having  at  the  inception 
of  the  risk  full  knowle<lge  of  the 
facts,  it  must  be  deemed  to  have 
waived  the  conditions.  Id. 

3.  Also  Tield^  that  the  acts  of  the 
clerk  in  charge  of  the  office  of  the 
agents  and  in  performing  their 
business  were  the  acts  of  the 
agents.  Id. 

INTEREST. 

1.  Where,  under  the  provisions  of 
the  Code  of  Civil  Procedure  (§§  420, 
1212)  in  case  of  default,  final  judg- 
ment may  be  entered  by  the  clerk, 
and  the  complaint  is  sworn  to,  the 
clerk  has  no  discretion  but  "judg- 
ment must  be  entered  for  the  sum 
for  which  the  complaint  demands 
judgment,"  (§  1213)  unless  plaint- 
iff elect  to  take  a  smaller  -sum,  and 
when  the  complaint  asks  for  a 
certain  sum  with  interest,  the  com- 
putation of  interest  must  be  made 
by  the  clerk  ;  the  defendant,  by 
his  default,  admits  both  the  right 
of  recovery  and  its  amount.  Bul^ 
lard  V.  Sh&noood.  253 

2.  Where,  therefore,  in  an  action  by 
an  attorney  for  professional  ser- 
vices, the  complaint,  which  was 
verified,  asked  judgment  for  a  sum 
specified  as  the  value  of  the  ser- 
vices with  interest,  and  the  defend- 
ants made  default,  held,  that  the 
clerk  properly  computed  and  in- 
cluded interest  in  the  judgment; 
that  if  error  existed  in  allowing 
interest  it  was  a  judicial  error, 
and  one  of  substance  which  could 
not  be  corrected  on  motion  ;  and 
that  an  order  striking  out  the  in- 
terest was  error.  Id. 

3.  B  seems  that  the  remedy  of  de- 
fendants, if  interest  was  illegally 
charged,  was  to  excuse  their  de- 
fault and  ask  to  come  in  and 
defend ;  and  then,  if  permission 
was  granted,  offer  judgment    for 
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the  amoant  they  admitted  to  be 
last,  and  defend  as  to  the  residae. 

id. 

When  reeoverdbie  on  iUpulated 

damagea. 
See  LUOe  v.  Banks.  258 

In  action  for  accounting,  v>hen 

and  from  what  Hme  aUowabie. 
8ee  Beach  y.  CoOee,  511 

JUDGMENT. 

1.  A.  mortgage,  duly  recorded,  given 
to  secare  future  indorsements  or 
advances,  has  a  preference  over 

'  subsequent  judgments  against  the 
mortgagor,  as  well  as  to  indorse, 
ments  or  advances  made  upon  the 
faith  thereof  subsequent  to  the 
rendition  of  the  judgments,  with, 
out  notice  thereof  ae  to  those 
previously  made  ;  and  this  without 
regard  to  the  question  whether  ihe 
indorsements  or  advances  were  op- 
tional or  obligatory.  Aekerman 
V.  Hunsicker,  43 

2.  The  do<!lLeting  of  a  judgment  in 
such  case  is  not,  under  the  registry 
laws,  constructive  notice  to  the 
mortgagee  of  its  existence.       Id, 

8.  The  provision  of  the  Code  of  Civil 
Procedure  (§  1207)  providing  that, 
"where  there  is  no  answer,  the 
judgment  shall  not  be  more  favo^ 
able  to  the  plaintiff  than  that  de- 
manded in  the  complaint,''  was 
intended  for  the  protection  of  de- 
fendants who  suffer  default ;  it 
cannot  be  invoked  in  an  attack 
upon  a  judgment  by  one  not  a 
defendant  or  interested  in  a  de. 
fense  of  the  action.  Peck  v.  N.  T. 
A  N.  J.  K  E.  Co.  240 

4.  Where,  therefore,  in  an  action 
brought  by  a  trustee  for  bondhold- 
ersto  foreclose  a  railroad  mortgage, 
the  amount  of  outstanding  ^nds 
was  stated  at  a  less  amount  than 
that  found  by  the  referee,  to  whom 
it  was  referred  to  compute  the 
amount  due,  held,  that  said  pro- 
vision was  not  available  to  a  bond, 
holder,  moving  to  set  aside  the 
judgment  entered  on  the  report, 
and  a  sale  thereunder.  Id. 

5.  Also  Iieldf  that,  as  the  ^   dgment 
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demanded  was  the  foredoeure  of 
the  mortgage,  the  judgment  was 
not  more  favorable  in  tlmt  respect, 
and  the  law  required  that  the 
amount  due  should  be  ascertained. 

Id. 

6.  Also  held,  that,  if  it  was  improper 
to  allow  plaintiff,  against  the  alle- 
gations of  his  complaint,  to  prove 
a  larger  amount  of  bonds,  it  was, 
at  most,  a  mere  irregularity ;  that 
the  court  below  could  have,  in  its 
discretion,  allowed  an  amendment 
of  the  complaint,  ex  parte,  before 
or  after  juds^ment ;  and  whether  or 
not  it  would,  on  the  application  of 
a  bondholder,  open  the  judgment 
rested  in  its  discretion,  the  exer- 
cise  whereof  was  not  reviewable 
here.        «  Id. 

7.  Where,  under  the  provisions  of 
the  Code  of  Civil  Procedure  (§§ 
420,  1212)  in  case  of  default,  final 
judgment  may  be  entered  by  the 
clerk,  and  the  complaint  is  sworn  ' 
to,  the  clerk  has  no  discretion  but 
"judgment  must  be  entered  for 
the  sum  for  which  the  oomplidnt 
demands  judgment,'*  (^  1218)  un- 
less plaintiff  elect  to  take  a  smaller 
sum,  and  when'the  complaint  asks 
for  a  certain  sum  witn  interest, 
the  computation  of  interest  must 
be  made  by  the  clerk;  the  defend-  ' 
ant,  by  ms  default,  admits  both 
the  right  of  recovery  and  its 
amount.  BuUard  v.  Shencood.  258 

8.  A  judgment  so  entered  cannot  be 
modified  on  motion.  Id, 

0.  Where,  therefore,  in  an  action  by 
an  attorney  for  professional  ser- 
vices,  the  complaint,  which  was 
verified,  asked  judgment  for  a  sum 
specified  as  the  value  of  the  ser- 
vices  with  interest,  and  the  defend- 
ants made  default,  held,  that  the 
clerk  properly  computed  and  in- 
cluded interest  in  the  judgment; 
that  if  error  existed  in  afiowing 
interest  it  was  a  judicial  error,  and 
one  of  substance  which  could  not 
be  corrected  on  motion ;  and  that 
an  order  striking  out  the  interest 
was  error.  Id, 

10.  Upon  the  trial  of  an  indictment 
for  murder^  the  prisoner  was  con- 
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.  yicted  and  sentenoed  to  be  hung 
npon  a  daj  specified;  he  was 
respited  by  the  governor,  and 
a  writ  of  error  and  staj  of  execu- 
tion was  granted ;  the  conviction 
was  affirmed  by  the  General  Term, 
a  writ  of  Jtabeaa  carpus  was  issued 
in  tliat  court,  and  thereafter  at  a 
General  Term  constituted  of  differ- 
ent justices  from  those  ^  ^o  heard 
and  decided'  the  case,  upon  the 
production  of  the  prisoner  he  was 
again  sentenoed  to  be  hung  on  a 
day  named.  Held^  that  while  it 
was  probably  not  strictly  regular 
for  tue  court  again  to  pass  judg- 
ment, the  issuing  of  the  writ  of 
habeas  corpus  was  proper  and  it 
was  the  duty  of  the  court,  after 
examining  the  facts,  to  issue  a 
warrant  to  the  sheriff  commanding 
him  to  execute  the  sentence  al- 
ready passed  at  a  dav  specified  (2 
R.  S.  659,  g^23,24),  that  pronounc- 
ing the  same  judgment  did  no  in- 
jury and  did  not  vitiate  the  former 
judgment ;  also  that  it  was  not 
material  that  the  court  passing  the 
sentence  was  differently  constitut- 
ed from  that  which  affirmed  the 
judgment,  it  was  sufficient  that  it 
was  legally  constituted.  MoeU  v. 
People,  874 

11.  Where  the  court  has  jurisdiction 
of  the  parties  to,  and  the  subject- 
matter  of,  an  action  for  divorce 
brought  by  a  wife,  and  judgment 
is  rendered  therein  dissolving  the 
marriage,  with  permission  to  her 
to  marry  again,  and  she  does  so 
marry,  her  second  husband  cannot 
maintain  an  acti6n  to  have  such 
judgment  canceled,  and  his  own 
maniage  declared  void,  on  the 
ground  that  the  judgment  was  ob- 
tained through  fraud  and  collu- 
sion.   Buger  v.  Meckel,  488 

Where  surrogcUe  7ms  jurisdic- 
tion of  probate  of  wiU,  if  he  admits 
the  prooate  without  sufficient  proof 
his  decision  is  conclusive  in  coUateral 
action. 

See  Caulfleld  ▼.  SuUivan.  158 

See  FoRBiOK  Judgment. 

JUDIC5IAL  NOTICE, 

It  seems  that   the  courts  may  take 


judicial  notice  of  the  way  in  whidi 
the  great  railways  are  managed  in 
the  every- day  practical  running  of 
them,  t.  d.,  by  overlooking  officers 
at  distant  places,  who  by  means  of 
the  telegraph  are  advised  where 
trains  are,  and  direct  their  move- 
ments.   Slater  v.  Jeuiett,  61 


JUDICIAL  SALE. 

Where,  under  the  judgment  in  a 
partition  suit,  the  referee  appointed 
to  sell  is  directed  to  nay  out  of  tho 
proceeds  all  taxes  and  assessments, 
etc.,  which  were  liens  upon  the 
premises,  he  is  bound,  before  dis- 
tributing the  fund,  to  pay  off  all 
such  liens  of  which  he  has  koowl- 
edge.  His  duty  in  this  respect  is 
not  modified  or  affected  by  a  pro- 
vision in  the  terms  of  sale  to  the 
effect  that  he  will  allow  all  liens, 
provided  the  purchaser  shall,  pre- 
vious to  conveyance,  produce  proof 
thereof,  with  vouchers  showing 
payment.     Weseman  v.  Wingrow, 

858 

JURISDICTION. 

1.  Where  it  appears  that  an  attorney 
retains  his  client's  money  claiming 
a  lien  thereon,  and  npon  the  facts 
stated  the  right  is  clear  and  only 
the  amount  in  question,  the  court 
has  jurisdiction  to  determine  that 
question,  on  application  to  compel 
the  payment  of  the  moneys  re- 
tained, although  the  items  of  the 
attorney's  account  are  such  as  in 
ordinary  cases  would  subject  them 
to  taxation.    In  re  Knaipp,       284 

2.  It  seems  that  the  question  may  be 
determined  by  the  court  at  Special 
Term,  by  a  referee,  or  by  a  jury 
passing  upon  an  issue  sent  to  it. 

Id. 

8.  The  Code  does  not  abridge  the 
power  the  Supreme  Court  has  al- 
ways  had  over  its  own  judgments ; 
it  may,  in  its  discretion,  stay  pro- 
ceedings pending  an  appeal  with- 
out the  prescri^d  security;  and 
the  exercise  of  this  discretion,  un- 
less capricious  or  the  discretion  la 
abused,  is  not  reviewable  here. 
Qranger  v.  Oraig.  619 
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LACHES. 

When  two  years*  delay  in  mov- 
ing by  a  purchaser  at  a  pa/rtition  sale 
to  compel  the  referee  to  pay  a  lien  not 
sufficient  laches  to  defeat  the  remedy. 

See  Weseman  v.  Wingrove.  858 


LANDLORD  AND  TENANT. 

1.  Defendant  T.,  in  pursuance  of 
an  arrangement  with  plaintiff, 
bought  in  on  a  foreclosure  sale 
certain  real  estate  consisting  of  a 
manufactory  and  vacant  lots  ad- 
joining, which  had  been  mort- 
gaged  by  the  latter.  There  4¥as 
at  the  time  upon  the  premises  cei^ 
tain  machinery,  tool^,  etc.,  pur- 
chased by  plaintiff  with  funds 
advanced  by  T.,  under  an  agree- 
ment that  he  was  to  have  a  lien 
on  all  the  property  so  purchased. 
At  the  time  of  taking  the  referee's 
deed  on  the  foreclosure  sale,  T. 
also  took  from  plaintiff  a  bill  of 
sale  of  the  personal  property,  and 
executed  to  plaintiff  a  lease  thereof 
and  at  the  real  estate,  which  con- 
tained a  clause  authoriaing  T.  or 
any  person,  by  his  order,  to  enter 
upon  the  vacant  lots  and  build 
upon  and  improve  them.  T.  cove- 
nanted to  sell  the  property  to 
plaintiff  upon  terms  stated,  the 
covenant,  however,  to  be  void  if 
any  rent,  taxes  or  assessments 
should  remain  in  arrears  for  thirty 
days.  Certain  payments  being  in 
arrear,  T.,  after  notice  to  plaintiff, 
sold  the  property  at  public  auction 
to  defendant  S.,  who  purchased 
with  notice  of  plaintiffs  claims. 
Thereafter,  the  lease  was  surren- 
dered and  plaintiff  took  a  lease  of 
the  first  floor  and  basement  of  the 
building.  G.  and  F.,  under  a  con- 
tract with  S.,  erected  buildings  on 
.the  vacant  lots  and  put  upper 
stories  QB  the  old  building ;  they 
did  the  work  free  from  any  control 
from  defendants;  the  latter  em- 
ployed M.  to  superintend  the  work 
and  gave  instruciions  to  the  con- 
tractors. Plaintiff  made  no  ob- 
jections to  the  buildings  and  alter- 
ations, only  obiecting  to  the  man- 
ner in  which  the  work  was  done. 
It  was  so  unskillf ully  and  negU- 
gently  done  that  plaintiff's  place 


of  business  was  flooded  by  storms, 
etc.  The  referee,  however,  found 
that  this  was  without  the  fault 
and  against  the  wishes  and  advice 
of  defendants.  Held,  that  defend- 
ants were  not  liable  for  the  dam- 
ages.    Morton  v.  Thurber,       560 

2.  In  the  progress  of  the  improve- 
ments, it  became  necessary  to  re- 
move certain  of  the  madiinery. 
tools,  etcl,  which  were  described 
in  the  lease;  this  was'done  with- 
out objection  on  the  part  of  plaint- 
iff, and  the  property  was  stored. 
Held,  that  defendants  were  not  lia- 
ble by  reason  of  the  removal.    Id. 

8.  Certain  of  the  property  removed 
was  purchased  with  funds  fur- 
nished by  T.,  but  was  not  included 
in  the  bill  of  sale.  The  list  there- 
for  was  furnished  by  plaintiff  and 
the  referee  found  that  T.  was  not 
aware  at  the  time  of  the  removal 
that  it  was  not  included.  Held, 
that  defendants  were  not  liable  for 
such  removal.  Id, 

See  LBA.8B. 


LEASE. 

In  January,  1832,  C.  leased  to  V. 
L.  certain  premises  for  the  term 
of  ten  years,  at  an  annual  rental ; 
the  lease  contained  a  provision 
authorizing  the  tenant,  his  repre- 
sentatives and  assigns,  if  the  rent 
was  paid  and  the  covenant  on  his 
part  performed,  to  remove  all  the 
buildings  then  on  the  premisee,and 
all  erected  during  the  term  or 
within  twenty  days  thereafter. 
The  lease  was  renewed,  by  indorse- 
ment thereon,  for  one  year;  the 
tenant  and  his  successors  in  inter- 
est continuing  to  occupy  the  prem- 
ises, paying  for  a  portion  of  the 
time,  after  the  expiration  of  the 
lease,  a  greater  rent  than  therein 
specified.  Prior  to  January,  1875. 
U.,  defendant's  testator,  who  had 
succeeded  to  the  interest  of  V.  L., 
upon  receiving  notice  to  quit  at 
the  expiration  of  the  year,  notified 
plaintiff,  who  then  owned  the  prem-' 
ises,  of  his  intention  to  remove, 
and  commenced  to  remove,  the 
l>nildii^gB,  l4  an  action  to  restrain 
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each  removal  and  for  damages,  Tidd, 
that  the  oontinuanoe  of  the  oocapa- 
tion  and  the  payment  and  receipt 
of  rent  implied  a  renewal  of  the 
lease,  from  year  to  year,  upon  the 
same  terms,  save  as  modified ;  and 
no  act  having  been  done  to  inter- 
fere or  affect  tne  tenants'  right,  that 
H.  had  the  right  to  remove  the 
buildings.  CUvrke  v.  Hofdand,  204 

Bee  Landlobd  ahd  Tsnaict. 


LEGACY. 

Legades  may  be  charged  upon 
real  estate  without  express  direc- 
tion, if  the  intention  of  the  testator 
so  to  do  can  be  fairly  gathered  from 
all  the  provisions  of  the  will ;  and 
extraneous  circumstances  may  be 
considered  in  aid  of  the  terms  of 
the  will.    Hoyt  v.  Hayt,  143 


HEN. 

1.  A  mortgage,  duly  recorded,  given 
to  secure  a  future  indorsement,  or 
advances,  has  a  preference  over 
subsequent  judgments  against 
the  mortgagor,  as  well  as  to  in- 
dorsements or  advances  made  upon 
the  faith  thereof  subsequent  to  the 
rendition  of  the  judgments,  with- 
out notice  thereof  as  to  those  previ- 
ously  made ;  and  this  without  re- 
gard to  the  question  whether  the 
Indorsements  or  advances  were  op- 
tional or  obligatory.  Ackerman  v. 
Huntieker,  43 

8.  The  docketing  of  a  judgment  is 
not,  under  the  registry  laws,  con- 
structive notice  to  the  mortga^neo 
of  its  existence.  Id. 

8.  For  the  enforcement  of  a  lien  of 
an  execution  upon  personal  prop- 
erty, a  levy  and  sale  ie  necessary, 
and  such  levy  must  be  made  dur- 
ing the  life-time  of  the  execution. 
No  constructive  levy  can  arise  or 
be  presumed  from  the  mere  deliv- 
ery of  the  execution.  After  the 
return  day  thereof  without  a  levy, 
all  claim  to  a  lien  is  lost  Walker  v. 
Henry.  180 


4.  An  attorney  has  a  lien  for  his 
compensation  for  professional  ser- 
vices, and  for  disbursements,  upon 
moneys  received  by  him  on  bis 
client's  behalf,  in  the  course  of  his 
employment    In  re  Knapp,     284 

5.  The  right  of  lien  is  not  affected 
by  the  fact  that  the  client  is  an 
executor,  and  the  services  were 
rendered,  and  moneys  received  on 
behalf  of  the  estate;  nor  is  it  con- 
fined  to  moneys  recovered  by  jud«r- 
ment.  Id, 


6.  Upon  application  to  compel  M., 
an  attorney,  to  pay  over  moneys 
collected  and  received  by  him, 
upon  a  Claim  belonging  to  the 
estate  of  K.,  of  whose  will  the  pe- 
titioner was  executrix,  M.  claimed 
a  lien  for  professional  services  and 
disbursements,  and  it  appeared 
that  he  retained  therefor,  $4,000. 
In  answer  to  the  application,  M. 
presented  his  affidavit  with  a  state- 
ment  of  his  charges  and  disburse- 
ments, footing  up  16,000.48.  The 
rendition  of  the  services  was  not 
disputed,  but  only  their  value  and 
the  right  to  retain  the  money. 
The  referee  to  whom  the  matter 
was  referred  reported  that  '*  $4,000 
is  a  just  and  reasonable  compensa. 
tion  *  »  *  for  the  services 
rendered,"  and  upon  thereoort  the 
application  was  denied.  The  Qen- 
eral  Term  on  appeal  reversed  this 
order  and  directed  M.  to  pay  over 
$1,500,  holding  that  some  of  the 
charts  were  too  much.  Held^ 
that  M.  had  the  right  to  a  lien  on 
the  moneys;  and  that  as  for  all 
that  appeared  the  deduction  sug- 
gested by  the  General  Term  had 
been  made  by  the  referee  and  the 
Special  Term,  they  allowing  $4,000 
only  on  a  bill  of  $6,000.43,  without 
discrimination  of  items,  while  the 
items  objected  to  by  the  GKsneral 
Term  amounted  to  less  than  the 
sum  so  deducted,  M.  was  entitled 
to  a  lien  for  the  amount  retained, 
and  the  General  Term  order  was 
error.  Id, 

« Effeci  vfiil  be  given  to  general 

custom  permiUing  a  rrferee  appointed 
toeeUina  partition  to  await  Ae  pro- 
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dueUon  by  the  purchaser  of  proof  of 
liens. 
See  Weseman  v.  Wingrove,        853 

PkUntif*9   complaint  alleged 

and  the  referee  found  a  eale  and  eon- 
ftevance  of  red  estcUe  to  dtfendcmts 
toho  gave  their  notes  for  the  price,  a 
verbal  agreement  by  ih&m  to  reeonvey 
on  surrender  of  the  notes^  a  portion  of 
which  v>ere  due,  a  surrencUsr  thereof 
but  a  refusal  to  convey,  and  the  relief 
ashed  wis  a  ^pedfin  performance  of 
the  agreement.  The  rtferee  found 
thai  jAaintiff  had  a  lien  for  the  pur- 
ehase-money  and  tujfjudged  thai  such 
lien  be  foreclosed.  Held,  no  error; 
thai  the  relief  granted  was  consistent 
with  the  case  made  by  the  complaint, 

See  Benedict  v.  Benedict,  {Mcm.^ 

See  Attachmbnt. 
mobtqaoe. 
Mjechanic'b  Lien. 


MALICIOaS  PROSECUTION. 
See  FaJjSE  Imprisonment. 

MANDAMUa 

1.  Where  a  determination  on  appeal 
from  a  decision  of  a  board  of  sa- 
perviaors  in  the  equalization  of 
aBBessment-rolls  was  certified  and 
forwarded  by  mail  to  the  board 
within  ten  dajs  after  it  was  made 
and  signed  by  the  State  assessors, 

•  bat  not  until  after  the  commence- 
ment of  the  next  annual  session, 
and  the  board  omitted  to  carry  the 
decision  into  effect,  held,  that  a 
mandamus  would  lie  to  compel  the 
execution  of  such  decision.  People 
ex  rd,  Bdbison  v.  Board  of  SfwpWs, 

824 

2.  Also  hdd,  that  the  fact  that  the 
supervisors  of  several  towns  joined 
as  petitioners  for  the  writ  was  not 
a  valid  objection.  Id, 

8.  H  seems  that  if  such  an  objection 
is  good  at  any  time,  it  is  only  avail- 
able by  motion  to  quash  the  writ; 
it  does  not  affect  the  merits,  and 
when  the  board  has  answered,  and 
a  demurrer  to  the  answer  has  been 
interposed,  it  must  succeed,  if  at 


all,  upon  the  facts  alleged  by  it. 

Id. 

4.  Where,  owing  to  a  dispute  as  to 
.  the  boundary  line  between  two 
towns,  an  individuars  real  estate 
has  been  assessed  and  taxes  paid 
in  both  toMms,  and  the  board  of 
supervisors  of  the  county  have  re- 
fused to  ascertain  and  determine 
the  amount  which  he  is  equitably 
entitled  to  receive  back  as  author- 
ized by  the  act  of  1878  (Chap.  119, 
Laws  of  1878),  it  is  not  essential  to 
relief  by  mandamus  that  an  action 
could  have  been  maintained  against 
the  as^ssors;  the  statute  may  be 
invoked  without  regard  to  that 
question.  People  e^  rel.  Witherbee 
v.Sup'rs  Essex  Oo,  613 


MANUFACTURING   CORPORA- 
TIONS. 

1.  Under  the  provision  of  the  Gen- 
eral Manufacturing  Act  (Chap.  40, 
Laws  of  1848,  as  amended  by  §  2, 
chap.  517,  Laws  of  1864,  and  chap. 
481,  Laws  of  1871),  authorizing  a 
manufacturing  corporation  to  mort- 
gage its  propertv  upon  first  obtain- 
ing and  filing  the  written  assent 
of  the  owners  of  two-thirds  of  its 
capital  stock,  where  the  corpora- 
tion is  itself  the  owner  of  a  portion 
of  its  stock,  it  cannot  give  assent 
for  the  shares  so  owned  by  it  to 
make  up  the  requisite  two-thirds, 
nor  can  the  assenting  stockholders 
be  deemed  to  represent  a  propor- 
tionate amount  of  the  stock  owned 
by  the  corporation.  Vail  v.  Ham- 
iUon.  458 

2.  As  to  whether  the  shares  so  lield 
by  the  corporation  may  be  de- 
ducted from  the  whole  number  in 
ascertaining  if  the  assent  of  the 
requisite  two-thirds  has  been  ob- 
tained, quesre.  Id, 

8.  Where  the  corporation  has  trans- 
ferred by  assiniment,  absolute  on 
its  face,  certificates  of  stock  so 
owned  by  it,  as  collateral  security 
for  debt,  the  shares  so  transferred 
at  least  cannot  be  deducted.        Id. 

4.  It  seems,  that  the  assignee  of  such 
stock  is  a  stockholder  within  the 
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meaning  of  said  pioviBion  and  is 
entitled  to  sign  the  assent.         Id, 

6.  A  receiver  of  such  a  corporation 
may  maintain  an  action  to  set  aside 
a  mortgage  executed  br  it  without 
the  requisite  assent  of  stockhold- 
ers. 2d. 


MARRIAGE. 

iSlM  DlVOttCB. 

MARRIED  WOMEN,       - 

1.  In  1844  defendant  G.  received 
from  the  estate  of  the  father  of  his 
wife,  the  defendant  C,  $1,866,  to 
which  she  was  entitled.  This  sum 
G.  applied  toward  the  purchase  of 
a  farm,  taking  title  in  his  own 
name.  From  time  to  time  there- 
after, and  before  any  liability  to 
plaintiff  or  its  predecessor  in  inter- 
est was  incurred,  the  money  was 
spoken  of,  between  G.  and  his 
wife,  as  money  belonging  to  her, 
and  he  promised  to  execute  to  her 
a  paper  to  show  for  it;  no  such 
paper  was  executed  until  April, 
1878,  when  G.  executed  to  a  third 
person  his  bond,  secured  by  morV 
gage  apon  said  farm,  for  said  sum, 
with  accrued  interest,  with  the 
understanding  tliat  said  securities 
should  be  assigned  to  C,  which 
was  done.  The  farm  was  then 
subject  to  a  mortgage  of  $1,400, 
which  C.  purchased  with  other 
moneys  received  by  her  in  her  own 
right  after  184a  In  September, 
1878,  G.  conveyed  the  farm, 
through  a  third  person,  to  his  wife, 
subject  to  a  third  mortgage  thereon 
of  $2,200  in  payment  of  the  two 
mortgages  so  held  by  her.  In  an 
action  by  plaintiff,  as  a  judgment 
creditor,  to  set  aside  said  convey- 
ance as  fraudulent  and  void  as  to 
creditors,  held^  that  although  the 
money  was  received  by  the  hua- 
band  prior  to  the  passage  of  the 
Married  Woman*s  Act  of  1848,  yet, 
if  received  by  him,  as  was  found, 
as  his  wife's,  to  be  accounted  for 
or  secured  by  him,  he  waiving  his 
marital  rights  thereto,  she  had  an 
equitable  right  to  the  fund  suffi- 
cient to  sustain  the  mortgage  given 


to  her,  and  the  mere  lapse  of  time 
would  not  invalidate  the  security. 
auraaiue  OMOsd  PUw  Co.  v.  Wing. 

421 

2.  As  incident  to  the  right  given  to 
married  women  by  the  act  of  1862 
(Chap.  172.  Laws  of  1862),  to  ac- 
quire  property  by  purchase,  she 
may  purchase  property,  either  real 
or  persona],  upon  credit,  and  is 
personally  liable  for  the  purchase- 
price  as  if  she  were  a  feme  icie; 
and  this  although  she  had  no  sepa. 
rate  estate  at  the  time  of  the  pur- 
chase, and  without  regard  to  the 
question  as  to  the  purpose  for 
which  the  purchase  was  made. 
TUmeyer  v.  Tumqaist.  616 

8.  Where,  therefore,  a  married 
woman  purchased  upon  her  own 
credit  groceries  to  be  used  in,  and 
for  the  joint  benefit  of  the  whole 
family,  including  her  husband, 
KM,  that  she  was  personally  liable. 

Id. 

4  It  »e0m$  that  when  a  married 
woman  contracts  such  a  debt  as 
agent  for  her  husband,  she  is  not 
personally  liable.  The  effect  of 
the  exception  in  the  provision  of 
the  act  of  1860  (§  1,  chap.  90,  Laws 
of  1860),  freeing  the  property  of  a 
married  woman  from  tne  control 
of  her  husband,  and  making  it  her 
sole  and  separate  estate,  save  as 
against  debts  contracted  by  her  as 
the  agent  of  her  husband  for  the 
support  of  herself  and  her  children, 
is  simply  to  leave  her  property  ex- 
posed to  be  taken  for  the  debt  so 
contracted  as  if  the  statute  had  not 
been  passed,  it  does  not  make  her 
personally  liable  for  the  debt.   Id. 

6.  As  to  whether  a  wife  has  a  sepa- 
rate estate  in  a  policy  of  insurance 
iBsued  upon  the  life  of  her  hus- 
band, payable  to  her  in  case  she 
survive  him,  if  not  then  to  her 
children,  quare.  Id. 

6.  Plaintiff  was  allowed  to  prove, 
under  a  general  objection,  a  con- 
versation  between  the  vendor  of 
the  goods  and  the  husband  of  de- 
fendant, in  which  the  latter  asked 
credit  and  the  former  refilled  it. 
Ueldf  no  error  ;  that  the  t-vidence 
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'  was  competent;  but  in  any  erent, 
aa  it  was  competent  to  prove  the 
fact  which  the  evidence  tended  to 
establish,  t.  e.,  that  the  sale  was  to 
defendant,  not  to  her  hosband,  a 
general  objection  was  not  effectual 
to  raise  a  qaestion  as  to  the  man- 
ner of  proof.  Id, 

Oua/ranty  by  uife  of  debt  of 

her  hufband^  when  enforceable  againti 
her,  and  tohen  demand  ia  a  condUion 
precedent  to  liability. 

P.  C.  Co,  V.  Blake.  226 

See  HuBBAKD  and  Wife. 


MASTER  AND  SERVANT. 

1.  The  measure  of  a  master's  dntj 
to  his  servant  is  reasonable  care, 
having  relation  to  the  parties,  the 
business  in  which  they  are  en- 
gaged/  and  the  exigencies  which 
require  vigilance  and  attention  ;  he 
is  not  a  guarantor  of  the  safety  of 
his  servant.    SUUer  v.  Jewett,     61 

2.  The  fact  that  one  employee  upon  a 
railroad  is  hired  and  discharged 
by  one  superior  agent  and  another 
by  another  does  not  affect  the  rela- 
tion of  the  employees  to  each  other 
as  fellow-servants.  Id. 

8.  A  company  or  individual  operating 
a  railroad  has  the  right,  as  regards 
employees,  to  vary  from  the  regular 
time-table  in  the  running  of  trains ; 
all  that  is  required  is  due  care  and 

.  diligence  in  giving  notice  of  the 
change  and  in  running  the  train 
upon  the  changed  time.  Id. 

4.  It  is  not  required  that  the  master 
should  see  to  it  personally  that 
notice  of  such  a  change  comes  to 
the  knowledge  of  all  those  to  be 
governed  thereby.  If  there  is  due 
care  and  diligence  in  choosing 
competent  persons  to  receive  and 
transmit  the  necessary  orders,  a 
negligence  by  them  in  the  perform- 
ance of  it  is  a  risk  of  the  employ- 
ment that  the  co-employee  takes 
when  he  enters  the  service.  The 
duty  of  the  master  is  performed 
when  he  provides  beforehand  and 
makes  known  to  his  servants  rules 
explicit  and  efficient,    which,    if 


observed  and  followed  by  all  con- 
cerned, will  bring  personal  notice 
to  every  one  entitled  to  it.         Id, 

5.  Defendants,  who  were  boiler  ma- 
kers,  placed  a  new  boiler  manufac- 
tured by  them  in  a  public  street, 
in  front  of  their  manufactory,  and 
directed  G.^  their  superintendent, 
to  test  it.  A  customer  requested 
that  it  should  be  tested  under  a 
pressure  of  one  hundred  and  eighty 
pounds.  S.,  one  of  the  defendants, 
replied  that  one  hundred  and  fifty 
pounds  was  enough.  C.  and  the 
customer  started  for  the  street, 
and,  upon  the  latter  again  express- 
ing a  wish  for  a  test  to  one  hundred 
and  eighty  pounds,  C.  replied  that 
he  would  test  it  "  to  two  hundred, 
any  how."  The  tests  began  with 
the  safety-valve  loaded  to  a  press- 
ure of  one  hundred  and  ninety- 
eight  pounds  ;  when  the  steam 
be^an  to  escape,  C.  took  hold  of 
and  held  down  the  lever,  when  the 
boiler  exploded  and  plaintiff  was 
injured.  In  an  action  to  recover 
damages,  Jiddt  that  the  act  of  0. 
was  reckless  and  foolhardy,  and 
as  he^was  acting  in  defendants' 
business,  although  in  making  the 
test  he  went  beyond  their  expressed 
wishes,  they  were  chargeable;  and 
that  a  refusal  to  submit  the  ques- 
tion to  the  jury  was  proper.  Ochen- 
bein  v.  tihapley,  214 

6.  Plaintiff  brought  an  action  to  re- 
cover damages  for  an  alleged 
wrongful  dismissal  from  defend- 
ants' employment  before  the  expi- 
ration of  the  stipulated  term.  HM^ 
that  the  j  udgment  therein  was  not 
a  bar  to  a  subsequent  action  to 
recover  wages  earned  during  the 
time  plaintiff  was  actually  em- 
ployea,  and  due  and  payable  be- 
fore the  wrongful  dismissal ;  that 
the  two  claims  constituted  separate 
and  independent  causes  of  action 
upon  which  separate  actions  were 
maintainable.  Perry  v.  Diekerson. 

845 

MECHANICS'  LIEN. 

1.  Defendant,  being  the  owner  of 
certain  dwelling-houses  in  process 
of  construction  in  the  city  of  New 
York,  contracted  with  plaintiff  for 
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mirror  frames  to  be  set  in  places 
left  in  the  walla  for  that  purpoee 
in  the  pariora  and  hails,  those  in 
the  halls  to  be  arranged  to  senre 
the  purposes  of  hat-raclss  and 
umbrella  stands.  The  frames 
Were  made  and  fastened  to  the 
walls  by  hooks  and  screws,  they 
eould  be  removed  but  their  removal 
would  hare  left  unfinished  walls  ; 
they  formed  part  of  the  walls  and 
their  construction  and  finish  was 
made  to  correspond  with  the  cabi- 
net-worls  of  the  rooms.  They  were 
designed  by  the  owner  to  be  per- 
manently attached,  and  to  go  with 
the  buildinffs  when  sold.  EM, 
that  under  the  mechanic's  lien  law 
applicable  to  said  city  (Chap.  Sr79, 
Laws  of  1875)  plaintiff  was  entitled 
to  a  lien  upon  the  buildings  for 
the  worls  and  materials.  Wa/rd  y. 
KUpatrick.  418 

2.  In  an  action  to  foreclose  a  lien 
under  the  said  act,  one  defense 
was  that  the  worls  was  not  well 
done.  A  witness  for  plaintiff,  who 
testified  that  he  had  been  a  cabinet- 
maker for  more  than  eight  years, 
and  performed  part  of  the  work  in 
question,  was  asked  if  the  work 
was  "  a  good  job,"  and  if  it  was 
"  well  done."  It  was  objected  that 
the  witness  was  not  competent, 
and  that  the  questions  involved  a 
conclusion  of  law.  The  objections 
were  overruled.      Heldf  no  error. 

Id. 

8.  Another  witness,  a  cabinet-maker, 
was  asked  if  these  frames,  as  set 
in  the  house,  made  a  part  of  it, 
and  if  the  house  would  be  com- 
pletely finished  without  them ; 
this  was  objected  to  as  immaterial, 
and  that  the  said  act  did  not  au- 
thorize a  lien  upon  mirror  frames 
and  hat-stands.  Ueld^  untenable  ; 
and  that  defendant  could  not  upon 
appeal  raise  the  objection  that  the 
opinion  of  a  witness  upon  the 
point  was  not  competent.  Id, 

4.  To  a  similar  inquiry  put  to  another 
witness,  objection  was  made  gen- 
erally, no  ground  having  been  as- 
signed.    HMf  untenable.  Id. 

5.  Another  witness  was  permitted  to 
testify,  under  objection  and  excep- 


tion, that  on  a  sale  of  one  of  the 
houses  the  mirror  frames,  accord- 
ing to  general  custom,  would  have 
passed.  EM,  that  the  testimony 
was  incompetent,  as  the  question 
whether  the  frames  become  part 
of  the  realty  under  said  act  was 
one  of  law;  but  that  as  no  possible 
evil  could  have  resulted  the  error 
was  not  ground  for  reversal.      Id, 

6.  Also  hdd,  that  under  said  act  tlie 
fact  that  the  lienor  had  no  per- 
sonal knowledge  of  the  facts  stated 
in  the  notice  of  lien  was  immate- 
rial ;  that  if  the  notice  was  in  the 
form,  contained  the  necessary  state- 
ments and  was  verified  as  pre- 
scribed, the  source  of  the  lienor's 
knowledge  was  immaterial.      Id, 

7.  The  amount  of  the  alleged  lien 
was  deposited  in  court.  Sdd,  that 
In  such  case  it  was  not  necessary 
to  show  the  filing  of  a  to  pendens; 
that  the  lien  upon  the  real  estate 
was  discharged  by  the  deposit  and 
shifted  to  the  fund,  and  a  lU  peti- 
dens,  therefore,  became  unneces- 
sary. Id. 

8.  Also  hM,  that  the  lienor  by  a 
stipulation  on  trial,  waiving  judg- 
ment for  a  deficiency,  did  not  waive 
the  benefit  of  the  provision  of  said 
statute,  declaring  that  the  neglect 
to  file  a  lu  pendms  shall  not  abate 
an  action  pending  to  enforce  a  lien, 
but  that  such  action  may  be  prose- 
cuted against  the  person  liable  for 
the  debt.  Id, 

See  MOBTGAGS. 


MERGER. 

1.  On  January  28. 1876,  defendant  J. 
gave  to  defendant  N.  a  chattel 
mortgage  to  secure  $8,000  money 
loaned;  $200  was  loaned  on  the 
day  of  the  date  of  the  mortgage, 
the  residue  prior  to  that  time. 
The  mortgagor  was  at  that  time 
indebted  to  M  ,  but  the  mortgagee 
had  no  notice  of  the  debt ;  the 
mortgage  was  duly  filed.  On  Jan- 
ary  18,  1877,  M.  obtoined  a  judg- 
ment against  J.  ;  on  the  same  day 
execution  was  issued  thereon,  and 
returned  nuUa  bona  February  3, 
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1877.  On  January  27,  1877,  in- 
stead of  renewing  the  mortgage, 
J.  executed  to  N.  a  new  mortgage 
on  the  same  chattels  to  secure  the 
same  debt,  which  was  filed  on  that 
day.  On  October  14. 1876,  J.  exe- 
cuted to  N.  a  bill  of  sale  of  the 
mortgaged  property,  but  he  re- 
mained in  possession.  In  an  ac- 
tion to  set  aside  the  mortgages  as 
fraudulent  and  void  as  agr^nst  M., 
7ield,  that  the  bill  of  sale  was  sur 
perseded  by  the  second  mortgage ; 
that,  even  if  there  was  a  merger  of 
the  first  mortgage,  the  subsequent 
action  was  a  recognition  of  the 
mortgage  security,  and  reinstated 
and  renewed  it ;  and  that  if  any 
estoppel  arose  between  the  panics, 
it  was  waived  by  the  execution  of 
the  second  mortgage.  Walker  v. 
Ifenry,  180 

2.  As  to  whether  in  snch  case  the 
doctrine  of  merger  could  be  in- 
voked by  a  creditor,  qucsre.       Id, 


MISTAKE. 

What  does  not  amount  to  fraud 

or  mistake  euflcient  to  authorwe  the 
setting  aside  of  a  release  under  seal. 

SeeDambmann  v.  Schulting,.  (Mem.) 

622 

MORTGAGE. 

1.  A  mortgage  given  to  secure  fu- 
ture advances  or  indorsements  is 
valid  ;  it  is  a  conveyance  within 
the  recording  acts,  and  so,  may  be 
recorded.    Aekerman  v.  Hunrieker. 

43 

2.  A  mortgage,  duly  recorded,  given 
to  secure  future  indorsements  or 
advances,  has  a  preference  over 
subsequent  judgments  against  the 
mortgagor,  as  well  as  to  indorse- 
ments or  advances  made  upon  the 
faith  thereof  subsequent  to  the 
rendition  of  the  judgments,  with- 
out notice  thereof  as  to  those  previ- 
ously made;  and  this  without  re- 
gard to  the  question  whether  the 
indorsements  or  advances  were 
optional  or  obligatory.  Id. 


8.  The  docketing  of  a  ludgment,  in 
such  case,  is  not,  under  the  regis- 
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try  laws,   constructive  notice,  to 
the  mortgagee,  of    its  existence. 

Id. 

4.  It  seems  that  the  record  of  such 
a  mortgage  is  notice  to  subsequent 
purchasers  and  incumbrancers ; 
they  are  put  upon  inquiry  to  ascer- 
tain to  what  extent  advances  or 
indorsements  have  been  made,  and 
by  notice  may  prevent  others  to 
their  prejudice.  Id. 

5.  On  March  27, 1878,  the  firm  of  C. 
A.  fi.  &  Co.,  being  indebted  to 
plaintiff,  an  oral  agl«ement  was 
made  between  them,  by  which 
plaintiff  agreed  to  extend  the  time 
of  payment  upon  receiving,  as  col- 
lateral security,  a  mortfi^e,  exe- 
cuted by  defendant,  E.,  the  wife  of 
C.  A  B.,  who  had  no  interest  in 
the  firm,  upon  the  lands  owned  by 
her.  In  pur«uance  thereof  said 
firm  upon  that  day  executed  and 
delivered  to  plaintiff  their  notes 
for  the  amount  of  the  indebted- 
ness. E.  subsequently  executed 
her  mortgage,  bearing  date  on  that 
day,  but  acknowle<^^ed  April  7, 
1873,  conditioned  for  the  payment 
of  said  notes.  In  an  action  to 
foreclose  the  mortgage,  held,  that 
it  was  executed  for  a  good  consid- 
oration,  and  was  valid,  as  the 
agreement  to  forbear  did  not  he- 
come  binding  until  the  mortgage 
was  deliver^,  and  the  considera- 
tion of  benefit  to  the  principal  was 
then  received.  Penn.  Goal  Co.  y. 
Blake.  226 

6.  On  the  day  the  first  of  the  notes 
fell  due,  said  firm  sent  to  plaintiff 
checks  for  the  amount  thereof, 
with  intent  to  pay,  and  requested 
the  same  to  be  applied  in  payment 
of  the  note.  Plaintiff  objected  to 
such  application,  and  requested 
that  the  checks  should  be  applied 
on  the  open  account  of  the  firm, 
stating  that,  if  insisted  upon,  the 
application  would  he  made  in  pay- 
ment of  the  note;  hut  in  that  case, 
the  account  with  the  firm  would  be 
closed,  and  payment  required,  and 
no  further  credit  given.  This  was 
not  expressly  assented  to,  but  no 
further  direction  was  given  as  to 
the  application,  no  demand  was 
made  for  the  note,  and  the  firm 
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continued  to  parchaee,  and  plaint- 
iff to  sell  on  credit.  Plaintiff, 
soon  after  the  interview,  credited 
the  checks  in  the  open  account  and 
delivered  to  the  firm  receipted 
vouchers,  showing  such  applica- 
tion. Mdld,  that  this  did  not 
amount  to  a  payment  of  the  note; 
but  the  facts  showed  an  acqui- 
escence of  the  parties  in  the  appli- 
cation made.  IcL 

7.  Subsequently,  the  said  firm  and 
plaintiff  had  a  settlement,  and  it 
was  arranged  that  C.  A.  B.  Should 
assume  and  pay  the  balance  then 
unpaid  upon  the  notes,  he  agreeing 
to  procure  a  guaranty,  by  his  wife, 
of  such  payment,  and  plaintiff 
agreeing,  on  receipt  thereof,  to  re- 
lease the  partners  of  G.  A.  B. 
The  latter  thereupon  executed, 
with  his  wife,  and  delivered  to 
plaintiff  an  instrument  which, 
after  reciting  the  giving  of  the 
notes  and  mortgage,  and  acknowl- 
edging the  balance  unpaid  thereon, 
contained  a  request  to  plaintiff  to 
release  the  copartners  of  G.  A.  B. 
from  such  indebtedness  ;  and  the 
wife,  for  an  expressed  "  valuable 
consideration,"  guaranteed  the 
payment  of  the  said  balance  "  up- 
on demand  made  of  the  said  "  G. 
A.  B.,  and  charged  her  separate 
estate  therewith.  Meld,  that  a  per- 
sonal judgment  against  E.  for  any 
deficiency,  based  upon  this  guar- 
anty, was  proper.  Id. 

8.  Under  the  provision  of  the  Gen- 
eral Manufacturing  Act  (Ghap.  40, 
Laws  of  1848,  as  amended  by  §  2, 
chap.  617,  Laws  of  1864,  and  chap. 
481,  Laws  of  1871),  authorizing  a 
manufacturing  corporation  to  mort- 
gage its  property  upon  first  obtain- 
ing and  filing  the  written  assent 
of  the  owners  of  two-thirds  of  its 
capital  stock, 'where  the  corpora- 
tion is  itself  the  owner  of  a  portion 
of  its  stock,  it  cannot  give  assent 
for  the  shares  so  owned  by  it  to 
make  up  the  requisite  two-thirds, 
nor  can  the  assenting  stockholders 
be  deemed  to  represent  a  propor- 
tionate amount  of  the  stock  owned 
by  the  corporation.  Vail  v.  Mamr- 
iUon,  453 

0.  As  to  whether  the  shares  so  held 


by  the  ooxporation  may  be  de- 
ducted from  the  whole  number  in 
ascertaining  if  the  assent  of  the 
requisite  two-thirds  has  been  ol>- 
tained,  quofre.  Id, 

10.  Where  the  corporation  has  trans- 
ferred by  assignment,  absolute  on 
its  face,  certificates  of  stock  so 
owned  by  it,  as  collateral  security 
for  debt,  the  shares  so  transferred 
at  least  cannot  be  deducted.       Id, 

11.  It  seems,  that  the  assignee  of 
such  stock  is  a  stockholder  within 
the  meaning  of  said  provision,  and 
is  entitled  to  sign  the  assent.      Id. 

See  FORBCLOSUBS. 


,      MOTIONS  AND  ORDERS. 

1.  It  sesms,  that  in  all  cases  where  a  . 
motion  is  addressed  to  the  favor  of 
the  court,  which  it  may,  in  its  dis- 
cretion, grant  or  refuse,  it  may 
impose  terms  as  a  condition  of 
granting  a  motion,  and  if  the  mov- 
ing party  cannot  or  will  not  com- 

.  ply  with  the  condition,  the  result 
is  simply  a  denial  of  the  applica* 
tion,  and,  so  the  order  is  not  re- 
viewable here.  In  re  Wcmefiy 
Water-Works  Go,  478 

2.  An  order  granting  an  open  com- 
mission to  examine  orally  unknown 
and  unnamed  witnesses  involves  a 
substantial  right,  and  so  is  appeal- 
able to  the  General  Term.  Jemi- 
son  V.  OUizens^  S^v'gs  Bk,  546 

8.  A  refusal  of  the  General  Term  to 
entertain  such  an  appeal  and 
pass  upon  its  merits,  on  the  ground 
that  it  does  not  involve  a  substan- 
tial right,  is  an  error  of  law  re- 
viewable in  this  court.  Id. 

4.  Where  there  is  a  semblance  of  a 
cause  of  action  or  defense  set 
up  in  a  pleading,  its  sufiiciency 
cannot  be  determined  on  motion  to 
strike  it  out  as  redundant  or  irrele- 
vant.    Walter  v.  Fowler.  621 

5.  It  seems  that  the  proper  way  to 
test  the  validity  of  the  pleading  is 
by  demurrer  or  by  motion  on  trial. 

Id. 
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6.  An  order  of  reference  in  proceed- 
ings by  certiorari  under  the  act  of 
1880  (Chap.  269,  Laws  of  1880),  to 
review  and  correct  an  alleged  ille- 
gal ,  erroneous  or  unequal  assess- 
ment, or  an  order  refusing  to  set 
aside  such  an  order  of  reference 
is  not  reviewable  here ;  neither 
order  is  final,  nor  does  it  affect  a 
substantial  right,  within  the  mean- 
ing of  the  Code  of  Civil  Procedure, 

[190.    People  ex  rd,  U.  db  D.  R, 
Co.  ▼.  Smith.  628 

7.  It  eeems  that  the  provision  of  the 
rule  (Rule  3)  requiring  an  order  on 
a  non-enumerated  motion  to  speci- 
fy "  all  the  papers  used  or  read  on 
the  motion,*'  is  not  satisfied  by 
a  statement  that  the  motion  was 
made  upon  all  the  papers  and  pro- 
ceedings in  the  action.  (Rule  1, 
Ct.  of  Appeals.)  Hdbanrt  v.  Ho- 
baH,  637 

8.  An  appeal  to  this  court  from  an 
order  of  General  Term  only  brings 
up  certified  copies  of  the  notice  of 
appeal,  the  order  appealed  from 
and  the  papers  on  wluch  the  court 
below  acted.  Id, 

9.  When  a  return  is  procured  of 
papers  not  before  the  General 
Term,  a  motion  to  correct  the  re- 
turn and  to  require  the  appellant 
to  make  a  case  as  required  by  the 
rules  is  proper.  Id, 

10.  Where  the  court  grants  an  order 
within  its  discretion,  upon  terms, 
the  party  asking  for  it  cannot  ap- 
peal to  this  court;  he  need  not 
accept  the  conditions ;  if  he  de- 
clines he  stands  as  if  the  favor 
was  denied,  and  the  power  of  re- 
view ends  with  the  General  Term, 
BrowneU  v .  Buckmcm,  648 

17%^  purcTuuer  on  sale  by  ref- 
eree under  judgment  in  ptvrtUion  suit 
where  judgment  direct  payment  of 
hens  is  not  confined  to  remedy  by  ac- 
tion against  the  referee  for  a  failure 
to  pay  a  lien  brought  to  his  notice,  but 
may  apply  by  motion  in  the  partition 
suit  for  relief. 

See  Weseman  v.  Wingrove.        353 

JTie  question  as  to  constitu- 
tionality of  law  under  wlUcfi  proceed- 


ings arre  instituted  to  open  a  street  in 
the  city  of  New    York  may  be  pre- 
sented by  motion  to  vacate  and  set 
aside  the  proceedings. 
See  In  re  Dept.  Public  Parks.    459 


MUNICIPAL    CORPORATIONS. 

1.  Where  the  plaintiff,  in  an  action 
against  a  municipal  corporation  to 
recover  money,  has  omitted  to  pre- 
sent the  claim  fbr  payment  to  the 
chief  fiscal  officer  of  the  corpora- 
tion, before  the  commencement 
of  the  action ,  as  prescribed  by  the 
Code  of  Qvil  Procedure  (§  3245),  as 
a  prerequisite  to  the  allowance  of 
costs  to  him,  it  is  no  answer  that 
such  fiscal  officer  was  not  author- 
ized to  adjust  and  pay  the  claim  on 
presentation.  Baine  v.  City  of 
Bochester.  528 

2.  No  certificate  of  the  judge  presid- 
ing on  the  trial  is  requir^  in  such 
a  case  to  defeat  plaintiff's  claim  for 
costs.  Id. 

3.  In  such  an  action,  however,  where 
plaintiff  recovers  over  $50,  but  is 
not  entitled  to  costs  because  of  the 
omission  to  give  notice,  defendant 
is  not  thereby  entitled  to  costs. 
The  provision  of  said  Code  (§  8229) 
entitling  defendant  to  costs,  in  cer- 
tain actions  specified,  unless  plaint- 
iff is  so  entitled,  does  not  apply,  as 
the  case  is  not  one  of  those  speci- 
fied. Id. 

See  New  York  (City  of). 


MURDER. 

1.  Upon  the  trial  of  an  indictment 
for  murder  the  prisoner  was  sworn 
and  examined  as  a  witness  in  his 
own  behalf.  After  the  court  had 
charged  the  jury  in  substance,  that 
they  could  accept  such  parts  of 
the  prisoner's  testimony  as  they 
believed  to  be  true  and  reject  the 
parts  they  believed  to  be  false,  it 
then  charged  as  follows  :  "  When  a 
party  in  a  civil  action  deliberately 
swears  false  to  one  material  part 
of  his  testimony,  and  the  jury  are 
satisfied  that  he  has  so  sworn  false, 
intentionally  false,  they  are   nob 
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only  at  liberty  but  it  is  Bometimes 
the  duty  of  the  jury  to  reject  the 
whole.  The  maxim  is  fcUsus  in 
uno^  faXsus  in  omnibus."  The 
prisoner's  counsel  excepted  to  the 
mixim.  HM  untenable  ;  that  the 
maxim  was  a  sound  one  for  the 
guidance  of  juries;  and  that  tail- 
ing the  whole  charge  together,  it 
could  not  be  construed  as  a  direc- 
tion to  reject  any  evidence  the  jury 
believed  to  be  true.  Moett  v.  Peo- 
ple, •  873 

2.  One  of  the  defenses  was  that  the 
prisoner  was  in  such  a  state  of 
mind  at  the  time  of  the  killing  that 
he  was  not  responsible  for  his  act. 
The  court  charged  in  substance 
that  the  test  of  responsibility  was 
the  capacity  of  the  prisoner  to  dis- 
tinguish between  right  and  wrong 
at  the  time  of  and  in  respect  to  the 
act  complained  of,  and  that  the 
people  must  satisfy  the  jury,  be- 
yond all  reasonable  doubt,  that  at 
the  moment  the  act  charged  was 
committed,  if  committed  by  the 
prisoner,  he  had  sufficient  reason 
and  understanding  to  form  and 
have  a  criminal  intent  and  to  dis- 
tinguish between  right  and  wrong. 
The  prisoner's  counsel  thereafter 
reouested.  the  court  to  charge 
*^  that  the  people  must  satisfy  the 
jury,  bevond  all  reasonable  doubt, 
that  at  the  moment  the  acl^  alleged 
in  the  indictment  was  committed 
by  the  prisoner,  if  he  did  commit 
it,  he  had  reason,  perception  and 
understanding  sufficient  to  know 
that  the  laws  of  God  and  the  land 
forbid  him  from  committinfi;  it." 
The  court  declined  to  charge  in  the 
language  of  the  request,  stating  it 
adhered  to  the  original  charge. 
Heldt  no  error;  that  the  charge 
was  substantially  as  requested  and 
property  presented  the  law  on  the 
subject,  and  the  court  was  not 
bound  to  adopt  the  language  of  the 
counsel.  Id, 

3.  A  charge  not  excepted  to  on  such 
a  trial  caunot  be  reviewed  here. 

Id, 

4.  The  prisoner  was  convicted  and 
sentenced  to  be  bung  upon  a  day 
specified ;  he  was  respited  by  the 
governor,  and  a  writ  of  error  and 


stay  of  execution  was  granted  ; 
the  conviction  was  affirmed  by  the 
General  Term,  a  writ  of  habeas 
corpus  was  issued  in  that  court, 
and  thereafter  at  a  General  Term 
constituted  of  different  justices 
from  those  who  heard  and  decided 
the  case,  upon  the  production  of 
the  prisoner  he  was  again  sen- 
tenced to  be  hung  on  a  day  named. 
Held,  that  while  it  was  probably 
not  strictly  regular  for  the  court 
again  tq  pass  j  udgment,  the  issu- 
ing of  the  writ  of  habecLS  corpus 
was  proper  and  it  was  the  duty  of 
the  court,  after  examining  the  facts, 
to  issue  a  warrant  to  the  sheriff* 
commanding  him  to  execute  the 
sentence  already  passed  at  a  day 
specified  (2  B.  S.  659,  §§  23,  24), 
that  pronouncing  the  same  judg- 
ment did  no  injury  and  did  not 
vitiate  the  former  judgment; 
also  that  it  was  not  material  that 
the  court  passing  the  sentence  was 
differently  constituted  from  that 
which  affirmed  the  judgment,  it 
was  sufficient  that  it  was  legally 
constituted.  Id. 


NEGLIGENCE. 

1.  The  measure  of  a  master's  duty 
to  his  servant  is  reasonable  care, 
having  relation  to  the  parties,  the 
business  in  which  tbey  are  en- 
gaged, and  the  exigencies  which 
require  vigilance  and  attention ; 
he  is  not  a  guarantor  of  the  safety 
of  his  servant.    Slaier  v.  JeweU.  61 

2.  &,  plaintiffs'  intestate,  was  a  fire- 
man upon  a  train  running  upon  a 
railroad  operated  by  defendant  as 
receiver.  He  was  killed  by  a  collis- 
ion between  his  train  and  another. 
It  was  the  custom,  and  was  pre- 
scrit>ed  by  the  general  regnlations 
for  the  running  of  trains  on  said 
road,  that  when  trains  were  be- 
hind time  they  should  be  moved  in 
accordance  with  special  telegraphic 
orders  from  the  train  dispatcher, 
to  be  communicated  by  the  tele- 
graph operators  receiving  them  to  ■ 
the  conductor  and  engineer  of  the 
train,  in  the  presence  of  each 
other.  An  order  was  so  sent  di- 
recting where  the  train  which  col- 
lided with  the  train  upon  which  9. 
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was  shoald  meet  the  latter.  The 
operator  oommunicated  it  to  the 
cooductor  bat  not  to  the  engioeer  ; 
the  conductor,  without  the  author- 
ity or  assent  of  the  engineer, 
signed  the  name  of  the  latter  in 
acknowledgment  of  receipt  of  the 
order,  and  the  train  dispatcher  was 
advised  that  the  order  had  been 
correctly  delivered.  The  conductor 
forgot  to  deliver  the  order  to  the 
engineer,  who»  in  ignorance  of  it, 
instead  of  waiting  at  the  station 
designated  until  the  other  train 
came  up,  proceeded  with  his  train 
and  the  collision  occurred.  In  an 
action  to  recover  damages  there 
was  no  evidence  but  that  the  ope- 
rator and  conductor  were  oompe- 
tent  and  skillful  when  employed. 
It  did  appear  that  defendant's  rules 
and  regulations  were  well  devised 
f6r  safety,  and  had  been  in  use  for 
a  number  of  years  without  occa- 
sioning any  accident  Held,  that 
the  negligence  was  that  of  fellows- 
servants  of  the  intestate  in  the 
same  common  employment,  for 
which  defendant  was  not  liable. 

Id. 

8.  While  under  the  statutes  in  ref- 
erence to  public  education  in  the 
city  of  New  York  (Chap.  886,  Laws 
of  1851 ;  chap.  801,  Laws  of  1858; 
chap.  101,  Laws  of  1854;  chap.  574, 
Laws  of  1871;  chap.  112,  Laws  of 
1878),  the  board  of  education  is 
vested  with  the  general  control 
and  care  of  the  scnool  buildings 
and  property  *•  for  the  purposes 
of  public  education/'  the  especial 
care  and  safe-keeping  of  such 
buildings  'in  the  respective  wards 
is  committed  to  the  ward  trustees, 
who  are  also  authorized  to  make 
repairs  and  are  not  the  agents  of 
the  board  but  independent  public 
oificers,  and  for  their  negligence 
the  board  is  not  liable.  2>onovan 
Y,  Board  of  JEdueation.  117 

4.  Accordingly  Md,  that  defendant 
was  not  liable  for  injuries  sus- 
tained by  plaintiff  in  falling  into 
an  excavation  in  the  yard  of  a 
building  occupied  as  a  ward  school, 
the  grating  to  which  excavation 
had  been  negligently  left  open 
either  by  the  janitor  or  by  masons 


employed  by  the  ward  trustees  in 
making  repairs  to  the  building. 

5.  One  acting  gratuitously  as  a  pub- 
lic officer  is  not  liable  personally 
for  the  negligence  of  a  person  nec- 
essarily employed  in  the  execution 
of  an  order  properly  given  by  him ; 
the  doctrine  of  respondeat  superior 
does  not  apply.  Ikniovan  v.  Mc- 
Alpin,  185 

6.  Where,  thereforo,  plaintiff  was 
injurod  by  falling  into  an  excava. 
tion  negligently  left  open  by  work- 
men engaged  in  repairing  a  school 
building  in  the  city  of  Kfew  York, 
who  were  employed  by  the  ward 
trustees,  held,  that  neither  the  su- 
perintendent of  school  buildings 
nor  the  ward  trustees  were  person- 
ally liable,  in  the  absence  of  evi- 
dence of  any  personal  negligence 
on  their  part,  or  of  knowledge  that 
the  workmen  had  left  the  excava- 
tion open.  Id. 

7.  Defendants,  who  wero  boiler 
makers,  placed  a  new  boiler  manu- 
factured by  them  in  a  public  street, 
in  front  of  their  manufactory,  and 
directed  C,  their  superintendent, 
to  test  it.  A  customer  requested 
that  it  should  be  tested  under  a 
pressure  of  one  hundred  and  eighty 
pounds.  S. ,  one  of  the  defendants, 
replied  that  one  hundred  and  fifty 
pounds  was .  enough .  C .  and  the 
customer  started  for  the  street, 
and,  upon  the  latter  again  express-, 
Ing  a  wish  for  a  test  to  one  hundred 
and  eighty  pounds,  C.  replied  that 
he  would  test  it  '*  to  two  hundred, 
any  how."  The  tests  began  with 
the  safety-valve  loaded  to  a  press- 
ure of  one  hundred  and  ninety- 
eight  pounds ;  when  the  steam 
began  to  escape  G .  took  hold  of  and 
held  down  the  lever,  when  the 
boiler  exploded  and  plaintiff  was 
injured.  In  an  action  to  recover 
damages,  heldt  that  the  act  of  G. 
was  reckless  and  foolhardy,  and  as 
he  was  acting  in  defandants'  busi- 
ness, although  in  making  the  test 
he  went  beyond  their  expressed 
wishes,  they  were  chargeable  ;  and 
that  a  refusal  to  submit  the  ques- 
tion to  the  jury  was  proper.  Ochsen- 
bein  v.  ShapUy.  214 
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8.  Plaintiff,  who  was  passing  in  the 
street  as  the  test  was  being  applied, 
stopped  near  the  boiler;  he  was 
told  that  it  was  not  a  safe  place  to 
be  in,  and  was  requested  to  leave, 
but  did  not  heed  the  warning. 
Held^  that  the  facts  tended  to  show 
contributory  negligence  on  his 
part ;  and  that  a  charge  of  the 
court  that  there  was  no  sufficient 
evidence  of  contributory  negligence 
to  defeat  a  recovery,  and  a  refusal 
to  submit  that  question  to  a  jury 
was  error.  Id, 

9.  Defendant  T.,  in  pursuance  of  an 
arrangement  with  plaintiff,  bought 
in  on  a  foreclosure  sale  certain  real 
estate,  consisting  of  a  manufactory 
and  vacant  lots  adjoining,  which 
had  been  mortgaged  by  the  latter. 
There  was  at  the  time  upon  the 
premises  certain  machinery,  tools, 
etc.,  purchased  by  plaintiff  with 
funds  advanced  by  T.,  under  an 
agreement  that  he  was  to  have  a 
lien  on  all  the  property  so  pur- 
chased. At  the  time  of  taking  the 
referee's  deed  on  the  foreclosure 
sale,  T.  also  took  from  plaintiff  a 

'  bill  of  sale  of  the  personalproperty, 
and  executed  to  plaintiff  a  lease 
thereof  and  of  the  real  estate, 
which  contained  a  clause  authoriz- 
ing T.  or  any  person,  by  his  order, 
to  enter  upon  the  vacant  lots  and 
build  upon  and  improve  them.  T. 
covenanted  to  sell  the  property  to 
plaintiff  upon  terms  stated,  the 
covenant,  however,  to.  be  void  if 
any  rent,  taxes  or  .  assessments 
should  remain  in  arrears  for  thirty 
days.  Certain  payments  being  in 
arrear,  T.,  after  notice  to  plaintiff, 
sold  the  property  at  public  auction 
to  defendant  S.,  who  purchased 
with  notice  of  plaintiffs  claims. 
Thereafter,  the  lease  was  surren- 
dered and  plaintiff  took  a  lease  of 
the  first  floor  and  basement  of  the 
building.  G.  and  F.,  under  a  con- 
tract with  S.,  erected  buildings  on 
the  vacant  lots  and  put  upper 
stories  on  the  old  building ;  they 
did  the  work  free  from  any  con- 
trol from  defendants;  the  latter 
employed  M.  to  (Superintend  the 
work  and  gave  instructions  to  the 
contractors.  Plaintiff  made  no  ob- 
jections to  the  buildings  and  altera- 
tions, only  objecting  to  the  man- 


ner in  which  the  work  was  done. 
It  was  so  unskillfully  and  negli- 
gently done  that  plaintiffs  place 
of  business  was  flooded  by  storms, 
etc.  The  referee,  however,  found 
that  this  was  without  the  fault  and 
against  the  wishes  and  advice  of 
defendants.'  Held,  that  defendants 
were  not  liable  for  the  damages. 
Morton  v.  Thurber.  550 


NEW  YORK  (CITY  OF). 

1.  The  power  to  regulate,  grade  and 
improve  streets,  given  to  the  com- 
missioners of  the  Central  park  by 
the  act  of  1865  (§  8,  chap.  565, 
Laws  of  1865),  providing  for  the 
laying  out  and  improving  of  cer- 
tain portions  of  the  city  and  county 
of  New  York,  is  limited  to  streets 
laid  out  and  opened  by  them  under 
the  act,  and  a  confirmation  of  the 
report  of    commissioners  of   esti- 

rmate  and  assessment  appointed 
nnder  the  act  is  made  a  condition 
precedent  to  the  exercise  of  the 
power.  (MiLLBB,  J.,  dissenting.) 
In  re  Jbeering.  1 

2.  The  provision  of  the  act  of  1866 
in  relation  to  the  powers  and  du- 
ties of  the  commissioners  of  the 
Central  park  (g  7,  chap.  867,  Laws 
of  1866),  which  confers  upon  said 
commissioners,  in  respect  to  streets 
required  by  law  to  be  laid  out  or 
improved  by  them,  the  powers 
possessed  bv  them  in  relation  to 
Central  park,  and  by  the  corpo- 
ration  of  the  city,  and  the  several 
departments  thereof  in  respect  to 
other  streets,  applies  only  to  im- 
provements duly  authorized,  and 
does  not  add  the  power  to  improve, 
where  a  mere  power  to  lay  out 
had  been  previously  given.        Id. 

8.  Accordingly  Tidd,  that  the  j  urisdic- 
tion  to  provide  for  and  direct  the 
grading  and  improving  of  Tenth 
avenue  above  One  Hundred  and 
Fifty-fifth  street,  in  said  city, 
which  portion  of  said  avenue  had 
been  laid  out  and  opened  prior  to 
the  passage  of  the  act  of  18iS5,  was 
never  vested  in  the  commissioners 
of  the  Central  park,  and  did  not 
pass  to  their  successors,  the  de> 
partment  of  public  parks  or  the 
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department  of  public  works,  but 
remained  and  w4i8  vested  in  the 
(Common  council ;  and  that  an  as- 
sessment for  grading  and  improv- 
ing  a  portion  of  said  avenue  above 
One  Hundred  and  Fifty *fiftli  street 
was  void,  the  wor&  having  been 
done  without  a  resolution  or  ordi- 
nance of  the  common  council  au- 
thorizing it.  (Miller,  J . »  dissent- 
ing.)  Id, 

4.  While  under  the  statutes  in  ref- 
erence to  public  education  in  the 
city  of  New  York  (Chap.  886,  Laws 
of  1851 ;  chap.  aOl,  Laws  of  1853  ; 
chap.  101,  Laws  of  1854  ;  chap. 
547,  Laws  ^of  1871 ;  chap.  112, 
Laws  of  1873),  the  board  of 
education  is  vested  with  the  gen- 
eral control  and  care  of  the  school 
buildings  and  property  "  for  the 
purposes  of  public  education,"  the 
especial  care  and  safe-keeping  of 
such  buildings  in  the  respective 
wards  is  committed  to  the  ward 
trustees,  who  are  also  authorized 
to  make  repairs  and  are  not  the 
agents  of  the  board  but  independ- 
ent public  officers,  and  for  their 
negligence  the  board  is  not  liable, 
JDonavan  V.  Bd.  of  Ed'n.  117 

5.  Accordingly  held,  that  defendant 
was  not  liable  for  injuries  sus- 
tained by  plaintiff  in  falling  into 
an  excavation  in  the  yard  of  a 
building  occupied  as  a  ward  school, 
the  grating  to  which  excavation 
had  been  negligently  left  open 
either  by  the  janitor  or  by  mJBisons 
employed  by  the  ward  trustees  in 
making  repairs  to  the  buildinc. 

Id. 

6.  To  constitute  a  prior  pavement 
within  the  meaning  of  the  provis- 
ions of  the  acts  of  1870,  1872  and 
1874  (Chap.  883,  Laws  of  1870; 
chap.  580,  Laws  of  1872;  chap. 
313,  Laws  of  1874),  in  relation  to 
local  improvements  in  the  city  of 
New  York,  where  the  assessment 
in  question  is  for  the  paving  the 
traveled  part  or  carriage-way  of 
the  street,  there  must  have  been  a 
substantial  pavement  of  that  por- 
tion of  the  street;  although  a 
street  has  been  curbed,  guttered, 
and  a  narrow  strip  on  each  side 
laid  with  cobble  stones    for  the 


purpose  of  binding  and  protecting 
the  gutter-stones,  and  although 
the  sidewalks  have  been  flagged 
and  crosswalks  laid,  this  is  not  a 
prior  pavement.   In  re  Brady.  268 

7.  The  provision  of  the  act  of  1872 
(§  6,  chap.  580,  Laws  of  1872)  in 
relation  to  certain  local  improve- 
ments in  the  citv  of  New  York, 
authorizing  the  board  for  the  re- 
vision and  correction  of  assess- 
ments, to  consider  on  the  merits 
all  objections  made  to  any  assess- 
ment, etc. ,  does  not  give  that  board 
jurisdiction  to  vacate  and  set  aside 
an  assessment  because  of  want  of 
power  in  the  corporation  to  impose 
any  assessment  whatever  for  the 
work.    In  re  Lange,    .  807 

8.  The  appropriate  function  of  the 
board  is  to  review  the  judgment 
and  discretion  exercised  by  the 
board  in  distributing  the  tax.    Id, 

9 .  "^VTiere,  therefore,  a  person  whose 
land  was  assessed  for  a  local  im- 
provement appeared  before  said 
board  and  objected  to  the  confirma- 
tion of  the  assessment  upon  the 
ground  that  no  valid  assessment 
could  be  imposed,  as  the  work  was 
not  let  by  contract,  Tield,  that  he 
waB  not  concluded  thereby  from 
questioning  the  validity  of  the  as- 
sessment in  proceedings  instituted, 
under  the  act  of  1874  (Chap.  388, 
Laws  of  1874),  to  set  it  aside.    Id, 

10.  It  seems  that  even  if  the  said 
board  had  iurisdictionto  pass  upon 
the  objection,  the  appearance  and 
presentation  of  it  would  not  bar 
the  remedy  under  said  act ;  the 
right  given  by  the  statute  to  re- 
view by  petition  proceedings  relat- 
ing to  an  assessment  includes  the 
right  to  review  the  action  of  the 
board  of  revision  and  correction. 

Id, 

11.  Plaintiff  paid  an  assessment  for 
a  local  improvement  upon  prem- 
ises in  the  city  of  New  York,  in 
which  he  held  a  valuable  lease- 
hold interest;  he  was  bound,  by  a 
covenant  in  his  lease,  to  pay  all 
assessments.  The  proceedings  in 
laying  the  assessment  were  regu- 
lar upon  their  face.    It  was  suMe- 
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quentlj  set  aside,  upon  application 
of  the  landlord,  whicjb  was  pend- 
ing when  payment  was  so  made. 
In  an  action  to  recover  back  the 
money  so  paid,  Tieldf  that  plaintiff 
was  entitled  to  avail  himself  of 
the  decision  so  obtained,  and  that 
defendant  was  liable.  Puruell  v. 
Mayor,  etc.  830 

12.  JR  seems  that  if  payment  had 
been  made  before  any  proceedings 
had  been  instituted  to  vacate  the 
assessment,  the  case  could  .not 
have  arisen,  as  no  such  proceed- 
ings can  be  maintained  after  pay- 
ment.  Id. 

13.  li  seems ^  also,  that  the  right  of 
restitution  only  extends  to  the 
parties  by  whom  or  in  whose  be- 
half the  proceedings  to  vacate 
were  instituted;  one  property- 
owner  cannot  avail  himself  of  pro- 
ceedings instituted  by  another 
whose  property  is  affected  by  the 
same  assessment.  Id, 

14.  Commissioners  of  estimate  and 
assessment  appointed  under  the 
act  of  1818  (Chap.  86,  Laws  of 
1818),  in  proceedings  for  the  open- 
ing of  a  street  in  the  city  of  New 
York,  have  no  authority  to  pass 
upon  the  regularity  or  validity  of 
the  proceedings,  or  the  constitu- 
tionality of  the  act  under  which 
the  proceedings  are  instituted. 
In  re  Dep*t  Pub,  Parks.  469 

15.  The  confirmation  of  the  report 
of  such  commissioners  only  makes 
the  report  final  as  to  matters  prop- 
erly submitted  to  and  determined 
by  them.  Id. 

16.  Accordingly  Tield,  that  the  con- 
firmed report  of  such  commis- 
sioners  was  not  final  as  to,  and  did 
not  involve  the  constitutionality  of 
the  act  under  which  the  proceed- 
ings were  instituted  (Chap.  604, 
Laws  of  1874) ;  and  tliat  this  ques- 
tion was  not  brought  here  on  ap- 
peal from  the  order  of  confirma- 
tion.  Id. 

17.  As  to  whether  the  constitutional 
question  was  involved  in  the  order 
appointing  the  commissioners, 
qucere.  Id. 


18.  It  seems  that,  such  question  may 
be  presented  by  motion  to  vacate 
and  set  aside  the  proceedings.    Id. 

19.  The  provision  of  the  act  of  1870 
C§  27,  chap.  883,  Laws  of  1870), 
entitled  '*An  act  to  make  further 
provision  for  the  government  of 
the  city  of  New  York,"  which 
gives  to  the  judge  before  whom 
proceedings  are  had  under  the  act 
of  1858  (Chap.  888,  Laws  of  1868). 
jurisdiction  to  modify  an  assess- 
ment when  the  expense  of  a  local 
improvement  has  been  unlawfully 
increased,  is  embraced  within  the 
subject-matter  expressed  in  the 
title ;  and  so  is  not  in  conflict  with 
the  constitutional  provision  (Art.  8, 
§  16),  declaring  that  a  local  act 
shall  embrace  but  one  subject, 
which  shall  be  expressed  in  the 
title.     In  re  Met.  G.  L  .Co.       626 

20.  The  fact  that  another  provision 
of  the  act  (§  49)  relates  to  a  subject 
not  expressed  in  the  title,  and  so 
is  void,  does  not  invalidate  the  rest 
of  the  act.  Id. 

21.  In  opposition  to  an  application 
to  set  aside  an  assessment  for  a 
sewer  based  upon  the  ground  that 
the  prices  for  rock  excavation  and 
foundation-plank  were  fixed  by  the 
commissioner  of  public  works,  and 
so  withdrawn  from  competition,  a 
certificate  of  the  said  commissioner 
was  produced,  and  it  was  claimed 
that  under  the  act  of  1871  (CI\ap. 
674,  Laws  of  1871)  said  certificate 
was  conclusive  evidence  of  the 
amount  of  expenditures,  and  that 
the  amount  so  certified  was  prop- 
erly assessed  notwithstanding  such 
defect.  The  certificate  bore  a  date 
prior  to  the  passage  of  the  act,  and 
was  to  the  effect  that  the  work  in 
question  **was  awarded"  to  per- 
sons named,  and  "that  the  work 
has  been  completed  and  accepted." 
It  did  not  state  the  '*8um  el- 
pended  "  as  required  by  said  act. 
Held,  that  the  certificate  was  inef- 
fectual to  sustain  the  assessment. 

Id. 

3.  One  who  purchases  land  in  the 
city  of  New  York,  after  the  confir- 
mation of  an  assessment  thereon 
for  a  local  improvement,  and  who 
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takes,  by  the  terms  of  his  deed, 
subject  to  any  and  all  assessments, 
is  presumptively,  a  "  party  ag- 
.  grieved,"  within  the  meaning  of 
the  act  of  1858  (Chap.  838,  Laws 
of  1858,  as  amended  by  chap.  812, 
Laws  of  1874),  and  so  is  entitled 
to  move,  under  that  act,  to  vacate 
the  assessment.    In  re  Oantz,  586 

28.  It  seetM,  that  if  he  has  in  fact 
been  indemnified  against  the  as- 
sessment, or  has  assumed  and 
agreed  to  pay  it,  or  if  the  amount 
thereof  was  deducted  from  the 
purchase-price,  these  are  facts  for 
the  city  to  show  in  opposition  to 
the  application.  Id, 

24.  Under  the  provision  of  the  char- 
ter  of  the  city  of  New  York,  of 

1878,  organizing  an  auditing  bu- 
reau (^  88,  chap  335,  Laws  of 
1878),  the  duty  imposed  upon  the 
auditor  to  "  audit,  revise  and  settle 
all  accounts,"  is  not  merely  cleri- 
cal ;  he  has  the  right  to  pass  upon 
the  validity  and  legality  of  the 
accounts  presented,  and  it  is  his 
duty  to  reject  such  as  are  without 
legal  authority.  People  ex  rel.  Bur- 
net V.  Jackson,  541 

25.  Said  auditor  is  not  necessarily 
bound  to  audit  and  allow  all  ac- 
counts sanctioned  and  allowed  by 
the  trustees  of  the  Collecre  of  the 
City  of  New  York;  although  a 
fund  is  raised  and  placed  in  the 
city  treasury,  as  required  by  law 
(Chap.  896,  Laws  of  1849),  over 
whicQ  said  trustees  have  entire 
control,  for  legitimate  purposes, 
they  have  no  right  to  divert  it 
from  those  purposes,  and  where 
they  exceed  their  authority  by 
sanctioning  an  unlawful  claim  it 
is  the  duty  of  the  auditor  to  re- 
ject it.  Id. 

26.  Said  trustees  have  no  authority 
to  allow  to  the  widow  or  represen- 
tatives of  a  deceased  teacher  his 
salary  for  a  period  subsequent  to 
his  death.  Id. 

27.  Where,  therefore,  upon  the  death 
of  a  teacher,  who  died  in  April, 

1879,  the  said  trustees  passed  a  res- 
olution directing  that  his  salary 
be  paid  to  his  widow  or  legal  rep- 
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resentatives  up  to  September  1, 
1879,  and  an  account  or  voucher 
for  the  same  was  made  out  and 
presented  to  the  auditor,  who  re- 
jected the  claim,  Tieid,  that  the 
trustees  exceeded  their  jurisdic- 
tion, and  the  auditor  properly  re- 
jected  the  claim.  Id, 


NeUTier  the  euperintendent  of 

school  buildings  nor  vxvrd  trustees  in 
New  York  dty  are  liable  for  negli- 
gence of  workmen  in  repairing  school 
buildings  in  absence  of  proof  of  per- 
son al  negligence. 

Bee  Donovan  v.  McAlpin,  185 


Mechanics^  lim  law  applicable 

to  said  city. 

See  Ward  V.  EUpatriek.  418 

When  assessment  for  local  im^ 

provement  in  New  York  city  may  be 
reduced  by  deducting  iUegal  item; 
and  from  wTiat  time  interest  is  to  be 
charged  on  the  modified  assessment. 

JSee  In  re  Pelton,    (Mem.)  651 


NOTICE  OF  SUIT  PENDING. 

1.  In  an  action  under  the  mechanics' 
lien  law  for  the  city  of  New  York 
(Chap.  879,  Laws  of  1875)  it  ap. 
peared  that  the  amount  of  the  aJ- 
leged  lien  was  deposited  in  court 
Held,  that  in  such  case  it  was  not 
necessary  to  show  the  filing  of  a  Us 
pendens;  that  the  lien  upon  the 
real  estate  was  discharged  by  the 
deposit  and  shifted  to  the  fund, 
and  a  lis  pendens,  therefore,  be- 
came unnecessary.  Ward  v.  Kil- 
patrick.  414 

2.  Also  held,  that  the  lienor  by  stip- 
ulating on  trial,  waiving  judgment 
for  a  deficiency,  did  not  waive  the 
benefit  of  the  provision  of  said 
statute  declaring  that  the  neglect 
to  file  a  lis  pendens  shall  not 
abate  an  action  pending  to  enforce 
a  lien,  but  that  such  action  may  be 
prosecuted  against  the  person 
liable  for  the  debt.  Id, 


OFFICE  AND  OFFICER. 

1.  One  acting  gratuitously  as  a  pub- 
lie  officer  is  not  liable  personally 
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for  the  negligence  of  a  person 
necessarily  employed  in  the  execa- 
tion  of  an  order  properly  given  by 
him;  the  doctrine  of  re^ndeat 
tuperiar  does  not  apply.  Dimotan 
V.  McAlpin,  185 

2.  Where,  therefore,  plaintiff  was  in- 
jured by  falling  into  an  excavation 
negligently  left  open  by  workmen 
engaged  in  repairing  a  school 
building  in  the  city  of  New  York, 
who  were  employed  by  the  wara 
trustees,  hM^  that  neither  the 
superintendent  of  school  buildings 
nor  the  ward  trustees  were  person- 
ally liable  in  the  absence  of  evi- 
dence of  any  personal  negligence 
on  their  part,  or  of  knowledge 
that  the  workmen  had  left  the  ex- 
cavation open.  Id, 

8.  The  fact  that  the  commissioners 
appointed  under  the  act  of  1872 
(Chap.  580,  Laws  of  1872),  "  in  re- 
lation to  certain  local  iniprove- 
ments  in  the  city  of  N*iw  York," 
failed  to  take  the  prescribed  oath 
of  office  before  enterinef  upon  the 
performance  of  their  duties,  does 
not  affect  the  validity  of  their  ac- 
tion in  certifying  that  a  contract 
was  free  from  fraad  ;  they  having 
been  appointed  by  competent  au- 
thority an.d  having  discharged  their 
duties  without  question  as  to  their 
official  character  were  at  least  of- 
ficers de  facto,  and  their  official 
action  is  binding  and  conclusive. 
InreKmdaU.  ,  802 

4.  It  is  no  objection  to  the  validity  of 
their  action  as  officers  de  faUo  that 
it  might  result  in  taking  private 
property  to  pay  assessments.      Id, 

Liability    of    sureties    upon 

supervisor's  bond. 
8ee  Sutherland  v.  Ca/rr.  105 

Boa/rd  of  public  instrurtion  in 

city  of  New  York  not  liable  for  negli- 
gence of  ward  trustees  in  making  re- 
pairs. 

See  Donovan  v.  Board  of  Education, 

117 

PARTIES. 

1.  In  a  bond  given  by  the  supervis- 
ors  of   a   town   of    Westchester 


county,  under  the  provision  of  the 
statute  requiring  every  supervisor 
to  execute  and  deliver  to  tne  town 
clerk  of  his  town  a  bond  condi- 
tioned  for  the  faithful  discharge  of 
his  duties,  etc.  (g  2,  chap.  584,  Laws 
of  1866,  as  amended  by  §  1,  chap. 
721,  Laws  of  1868),  the  person 
holding  the  office  of  town  derk  at 
the  time  was  named  as  obligee,  he 
beinff  described  as  "  town  clerk," 
and  the  penal  sum  being  made  pay- 
able "  to  the  said  town  clerk  or  his 
successor  in  office."  In  an  action 
upon  the  bond,  Iield,  that  the  ac- 
tion was  properly  brought  in  the 
name  of  the  supervisor  of  the 
town.     Sutherland  v.  Carr,      105 

2.  Where,  after  the  commencement 
of  an  action,  a  third  party  becomes 
interested  in  the  litigation  by  as- 
suming the  liabilities  of  the  de- 
fendant in  respect  to  the  claim 
plaintiff  is  seeking  to  enforce,  it  is 
proper  to  allow  a  supplemental 
complaint  bringing  in  such  third 
party  as  a  co-defendant.  Prouty 
V.  L,  S,  d  M.  S,  R,  R,  Co,         272 

8.  Where,  therefore,  after  the  com- 
mencement of  an  action  against  a 
railroad  company  upon  a  contract, 
it  appeared  that  it  and  other  com- 
panies were  merged  in  a  new  com- 
pany, the  latter  having  assumed 
all  of  the  contracts,  liabilities  and 
obligations  of  the  original  com- 
panies,  held,  that  an  order  allow- 
ing  defendant  to  file  a  supple- 
mental complaint  bringing  in  the 
new  company  as  defendant  was 
properly  granted.  Id. 

4.  A  receiver  of  a  manufacturing  cor- 
poration may  maintain  an  action  to 
set  aside  a  mortgage  executed  by 
it  without  the  requisite  assent  of 
stockholders.     Vail  v.  Bdmilton. 

458 

5.  A  legatee  trai\sferred  by  an  assign- 
ment, absolute  on  its  face,  all  his 
interest  in  the  testator's  estate  to 
a  firm,  which,  at  the  same  time, 
executed  to  him  'an  instrument 
agreeinfi^  that,  if  more  than  a  sum 
specified  was  realized,  they  would 
}Mty  to  him  the  excess.  In  an  ac- 
tion by  the  legatee  against  the 
executor  and  his  sureties,  defend- 
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ant  Bet  up  tlie  assignment^  and 
claimed  that  the  asaigneoB  were 
necessary  parties.  The  assign- 
ment was  proved  on  the  trial,  and 
defendant's  counsel  objected  to  the 
defect  of  parties  ;  plaintiff's  ooun. 
sel  stated  that  one  of  the  firm  was 
in  court ;  the  court  thereupon 
stated  that  it  would  direct  the 
pleadings 'to  be  amended  and  the 
members  of  the  firm  brought  in 
immediately  as  parties,  and  di- 
rected the  trial  to  proceed.  At  tho 
close  of  plaintiff's  case,  defendants' 
counsel  moved  to  dismiss,  becau|ie 
of  defect  of  parties.  The  motion 
was  denied .  Ileld,  error ;  that  the 
assignees  were  necessary  parties  ; 
and  that  the  proceeding  on  the  trial 
did  not  obviate  the  objection,  as  it 
did  not  make  them  parties  on  the 
record  so  aa  to  bind  them.  Uoad 
V.  Uoad,  601 

• Who  may  mow  to  vacate  attach- 
ment. 

See  r.,  P.  dbB.Co.v^  Hart.      600 


PARTITION. 

1.  The  will  of  S.  gave  five-sixths  of 
his  residuary  estate,  which  con- 
sisted of  a  farm  and  some  personal 
property,  to  five  of  his  children 
named,  "  to  be  equally  divided  be- 
tween them."  The  remaining  one- 
sixth  he  gave  to  a  trustee,  in  trust 
to  pay  the  interest  thereof  annually 
to  £.,  a  son  of  the  testator,  and,  in 
a  certain  contingency,  a  portion 
of  the  principal,  and  at  the  death 
of  £.  to  pay  the  "surplus  then  re- 
maining" to  his  children.  The 
executor,  however,  was  empow- 
ered to  sell  the  real  estate  when 
and  in  such  manner  as  he  should 
think  proper,  "  and  to  rent  and 
lease  the  same  until  thus  sold." 
In  an  action  for  partition  of  the 
farm,  Iield,  that  the  will  created  a 
valid  express  trust  in  the  executor, 
who  took  the  legal  title,  and  no 
estate  therein  vested  in  the  chil- 
dren ;  that  the  power  to  lease  car- 
ried  with  it  the  power  to  receive 
the  rents,  and,  although  there  was 
no  express  direction  as  to  the  dis- 
position to  be  made  of  them,  the 
reasonable  implication  was  that 
they  were  to   go  to  the  persons 


beneficially  interested  in  the  es- 
tate; and  that,  therefore,  partition 
was  properly  denied,  iforse  v. 
Morae.  63 

2.  Where,  nnder  the  judgment  in  a 
partition  suit,  the  referee  appointed 
to  sell  is  directed  to  pay  out  of  the 
process  all  taxes  and  assessments, 
etc.,  which  were  liens  upon  the 
premises,  he  is  bound,  before  dis- 
tributing the  fund,  to  pay  off  all 
such  liens  of  which  he  has  knowl- 
edge. His  duty  in  this  respect  is 
not  modified  or  affected  by  a  pro- 
vision, in  the  terms  of  sale,  to  the 
effect  that  he  will  allow  all  liens, 
provided  the  purchaser  shall,  pre- 
vious to  conveyance,  produce  proof 
thereof,  with  vouchers  showing 
payment.     Weseman  v.  Wingrove. 

863 

8.  Jt  seems  that  effect  will  be  given 
to  a  general  usage  permitting  the 
referee  to  await  tlie  production  by 
the  purchaser  of  proof  of  liens, 
under  which  such  a  clause  is  in- 
cluded in  the  terms  of  sale,  by 
excusing  the  referee  from  making 
examination  to  discover  liens;  but, 
if  he  is  aware  of  the  existence  of 
a  lien,  the  neglect  of  the  purchaser 
to  furnish  proof  thereof  does  not 
excuse  a  non-compliance  with  the 
judgment,  and  the  referee  is  lia- 
ble to  such  purchaser  for  the 
amount  the  latter  is  compelled  to 
pay  to  cancel  the  lien.  *    Id. 

4.  The  purchaser  in  such  case  is  not 
confined  to  a  remedy  by  action, 
but  may  apply,  by  motion  in  the 
partition  suit,  for  the  relief  to 
which  he  is  entitled.  Id. 

6.  Where,  upon  motion  to  compel  a 
referee  to  pay  to  the  purchaser  the 
amount  of  such  a  lien,  the  ques- 
tions of  fact  were  referred  to  a 
referee  to  take  proof  and  report 
thereon,  and  the  report  of  the  ref- 
eree was  confirmed  by  the  Special 
Term,  and  when  it  appeared  that, 
at  the  General  Term,  both  parties 
stood  upon  the  report,  neither 
questioning  the  findings  of  fact, 
held,  that  it  was  no  objection  to 
the  order  of  the  General  Term, 
that  the  testimony,  which  made 
part  of  the  papers  upon  which  the 
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matter  was  heard  at  Special  Term, 
was  not  before  it;  that  neither  the 
Code  (Code  of  Civil  Procedure,  § 
1853)  nor  the  rale  (rale  14)  were  to 
be  BO  literally  oonstraed  as  to  re- 
quire the  printing  and  presenta- 
tion  of  unnecessary  and  superflu- 
ous  papers.  Id, 

6.  The  motion  was  made  over  two 
years  after  payment  of  the  assess- 
ment. It  did  not  appear  that  since 
the  payment  the  position  of  the 
referee  had  been  in  any  respect 
changed,  or  that  he  had  been 
harmed  by  the  delay.  Hdd,  that 
the  delav  was  not  such  lachM  as  to 
defeat  the  remedy.  Id. 

7.  A  judgment  in  an  action  for  par- 
tition is  binding  and  conclusive 
upon  all  the  parties,  not  only  as  to 
the  matter  actually  determined, 
but  as  to  every  other  matter,  which 
the  parties  might  have  litigated 
and  had  decided,  as  incident  to  or 
essentially  connected  with  the 
sublect-matter  of  the  litigation 
within  the  purview  of  the  action, 
either  as  matter  of  claim  or  de- 
fense. It  is  for  the  court  to  de- 
termine  therein  whether  it  is  a 
proper  case  for  a  partition  or  sale, 
and  if  it  errs,  the  error  can  only  be 
corrected  on  appeal  Jordan  v. 
Van  Epps,  427 

8.  C,  plaintiff's  husband,  conveyed 
certain  premises  to  his  brother  G.; 
plaintifif  did  not  join  in  the  deed. 
After  the  death  of  G. ,  C.  as  one  of 
his  heirs,  brought  an  action  for  par- 
tition of  the  premises;  plaintiff 
was  made  a  party  defendant.  The 
complaint  alleged  that  she  claimed 
an  inchoate  right  of  dower  in  the 
premises  because  she  had  not 
signed  said  deed  and  that  each 
undivided  portion  was  subject 
thereto.  The  summons  with  notice 
oT  object  of  action  was  served  upon 
her.  She  did  not  appear.  The 
final  judgment  made  no  provision 
for  her  dower.  Upon  sale  under 
said  judgment  defendant  became 
the  purchaser.  In  an  action  to  re- 
cover dower,  held,  that  the  judg- 
ment in  the  partition  suit  was  a 
bar ;  that  it  was  the  intent  of  the 
provisions  of  the  Revised  Statutes 
in  reference  to  partition  (2  R.  S. 


818,  g  5  e<  9ea.)  to  cat  off  the  Incho. 
ate  right  of  dower  of  any  party  to  a 
partition  suit,  as  a  genend  rule; 
that  if  the  position  was  tenable, 
that  the  claim  for  dower,  being  an 
adverse  one  accruing  before  the 
title  of  the  tenants  in  common, 
could  not  be  determined  in  the 
partition  suit,  it  should  have  been 
presented  in  some  form  in  that 
action;  and,  having  failed  to  do 
this,  plaintiff  could  not  claim  in 
another  action  that  she .  was  un- 
lawfully deprived  of  her  dower 
right.  Id, 

9.  Also  7iM,  that  the  death  of  C. 
before  the  entry  of  the  decree  in 
the  partition  suit  could  not  affect 
the  rights  of  the  purchaser  as  far 
as  this  action  was  concerned,  that 
it  could  only  be  considered  upon 
application  to  the  court  in  the  par- 
tition suit.  Id. 

LiabilUy  of  one  tenant  in  com- 
mon to  his  covenant  for  rent  und^r 
pid^m^nt  in  partition . 

See  FisA&r  v.  Heraey,  (Mem.)    688 


PARTNERSHIP. 

1.  Defendant  was  a  member  of  the 
firm  of  S.  &  W. ;  in  1864  he  'sold 
out  his  Interest  to  his  copartners, 
and  thereafter,  as  he  proposed  go. 
inp  west  to  live,  he  received  cer- 
tain shares  of  stock  of  a  western 
corporation,  which  had  belonged 
to  tne  firm,  giving  a  receipt  there- 
for, which  stated  that  he  had  re- 
ceived  it  from  the  firm,  that  he 
was  to  do  the  best  he  could  with 
the  stock,  and  to  *'have  one-half 
of  the  proceeds."  The  stock  at 
that  time  was  not  considered  of 
any  market  value.  Defendant  re- 
tained the  stock,  as  it  was  increas- 
ing in  value  and  received  dividends 
thereon.  In  1863,  a  demand  was 
made  upon  him  for  the  stock  and 
dividenas,  and  upon  his  refusal  this 
action  was  brought  to  recover  the 
same.  At  the  time  of  this  demand 
the  stock  was  of  greater  market 
value  than  at  any  other  time.  No 
demand  or  request  was  made  that 
defendant  should  sell .  Meld,  that 
as  no  improper  management  or 
needless    delay   in    sefling     was 
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Bbown  or  any  act  injarions  to  the 
interests  of  the  owner,  defendant 
was  entitled  to  retbin  one-half  the 
stock  and  one-half  of  the  dividends 
coUected.     Wight  v.  Wood,        402 

2.  The  declarations  of  one  partner 
after  dissolution  of  the  firm,  not 
made  in  the  basiness  of  winding 
up,  and  not  in  relation  to  any  trans- 
action or  dealing  connected  with 
the  dissolution  of  the  partnership, 
are  inadmissible  against  a  copart- 
ner.   NichoU  y,  mute,  581 

8.  Where,  in  an  action  against  the 
former  members  of  a  firm  which 
had  been  dissolved,  one  of  the  de- 
fendants, who  had  not  appeared  in 
the  action,  was  called  as  a  witness 
for  plaintiff,  and  was  subsequently 
called  and  examined  as  a  witness 
for  the  defendant  who  appeared 
and  answered,  ?ieldt  that  it  was  not 
competent  for  plaintiff  to  prove,  bj 
way  of  impeachment,  declarations 
of  the  witness,  made  after  the  dis- 
solution of  the  firm,  in  conflict 
with  his  testimony  as  a  witness  for 
the  defense.  Jd. 


PAYMENT. 
Ses  Application  of  Patmbnts. 

PERSONAL  PROPERTY. 

Personal  property-  belonging  to  a 
resident  of  this  State,  in  the  hands 
of  an  agent  also  a  resident,  bat 
living  in  another  county,  which  is 
subject  to  the  order  and  control  of 
the  owner,  is  taxable  to  him  at  his 
place  of  residence,  and  not  to  the 
agent.     Boardman  v.  Bd,  Supers. 


PLEADING. 

1.  In  an  action  to  foreclose  a  mort- 
gage wherein  defendant  E.  was 
sought  to  he  charged  for  any  defi- 
ciency apon  a  subsequent  guaranty 
of  payment  of  balance  due  on  de- 
mand of  the  principal,  it  'was 
averred  in  the  complaint  that  a  de- 
mand was  made  ;  the  answer  con- 
tained a  general  denial  of  the  alle- 


gations of  the  complaint,  save  the 
execution  of  the  mortgage  and  the 
subsequent  agreement.  There  was 
no  proof  of  demand  on  the  trial, 
and  it  did  not  appear  that  the  ques- 
tion was  there  raised  or  suggested ; 
there  was  no  finding  that  demand 
was  made,  and  no  request  to  find, 
and  it  did  not  appear  that  the  point 
was  taken  at  General  Term.  Meld, 
that  the  denial  in  the  answer  was 
not  one  that  would  positively  indi- 
cate a  purpose  to  make  the  question 
of  demand  one  of  the  contested 
issues  on  trial,  although  sufficient 
to  authorize  the  question  to  be 
there  raised  ;  and  that  the  question 
could  not  be  raised  here.  Penn, 
Coal  Co.  V.  Blake,  227 


2.  Where  an  answer,  admits  all  the 
allegations  in  the  complaint  neces- 
sary to  be  established  to  make  out 
the  cause  of  action,  and  sets  up  an 
affirmative  defense,  defendant  has 
the  affirmative  of  the  issue,  and 
the  right  to  open  and  close  the  case. 
The  fact  that  the  complaint  alleges 
facts  not  essential  for  plaintiff  to 
aver  or  prove,  and  that  the  same 
are  denied  by  the  answer,  does 
not  deprive  defendant  of  such 
right.  Murray  v.  If,  T,L,  Ins.  Co, 

236 

3.  Two  policies  of  life  insurance  is- 
sued by  defendant'  contained  each 
a  condition  that  if  the  insured 
should  die  in  consequence  of  "  the 
violation  of  the  laws  of  any  nation. 
State  or  province,"  the  policy 
should  be  void.  The  complaint, 
in  an  action  upon  the  policies,  al- 
leged that  the  death  was  not  caused 
by  the  breaking  of  any  of  the  con- 
ditions. Copies  of  the  policies 
were  annexed.  The  answer  de- 
nied this  allegation,  and  alleged 
that  the  insurer  died  in  conse- 
quence of  a  violation  by  him  of 
the  laws  of  this  State.  It  admitted 
that  defendant  issued  the  two  pol- 
ides,  copies  of  which  were  an- 
nexed  to  the  complaint,  and 
begged  leave  to  refer  to  the  origi- 
nals when  they  should  be  pro- 
duced; it  admitted  the  other  alle- 
gations of  the  complaint.  Held, 
that  the  answer  admitted  all  the 
material  facts  required  to  be  estab- 
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matter  was  heard  at  Special  Term, 
was  not  before  it;  that  neither  the 
Code  (Code  of  Civil  Procedure,  § 
1853)  nor  the  rale  (rale  14)  were  to 
be  so  literally  construed  as  to  re- 
quire the  printing  and  presenta- 
tion  of  unnecessary  and  saperfla- 
ous  papers.  14, 

6.  The  motion  was  made  over  two 
years  after  payment  of  the  assess- 
ment. It  did  not  appear  that  since 
the  payment  the  position  of  the 
referee  had  been  in  any  respect 
changed,  or  that  he  had  been 
harmed  by  the  delay.  Held,  that 
the  delay  was  not  such  laches  as  to 
defeat  the  remedy.  Id. 

7.  A  judgment  in  an  action  for  par- 
tition is  binding  and  conclusive 
upon  all  the  parties,  not  only  as  to 
tlie  matter  actually  determined, 
but  as  to  every  other  matter,  which 
the  parties  mifi^ht  have  litigated 
and  had  decided,  as  incident  to  or 
essentially  connected  with  the 
subiect-matter  of  the  litigation 
within  the  purview  of  the  action, 
either  as  matter  of  claim  or  de- 
fense. It  is  for  the  court  to  de- 
termine  therein  whether  it  is  a 
proper  case  for  a  partition  or  sale, 
and  if  it  errs,  the  error  can  only  be 
corrected  on  appeal.  Jordan  v. 
Van  Epps.  427 

8.  C,  plaintiff's  husband,  conveyed 
certain  premises  to  his  brother  G.; 
plaintiff*  did  not  join  in  the  deed. 
After  the  death  of  G. ,  C.  as  one  of 
his  heirs,  brought  an  action  for  par- 
tition of  the  premises;  plaintiff 
was  made  a  party  defendant.  The 
complaint  alleged  that  she  claimed 
an  inchoate  right  of  dower  in  the 
premises  because  she  had  not 
signed  said  deed  and  that  each 
undivided  portion  was  subject 
thereto.  The  summons  with  notice 
oT  object  of  action  was  served  upon 
her.  She  did  not  appear.  The 
final  judgment  made  no  provision 
for  her  dower.  Upon  sale  under 
said  judgment  defendant  became 
the  purchaser.  In  au  action  to  re- 
cover dower,  Jield,  that  the  judg- 
ment in  the  partition  suit  was  a 
bar ;  that  it  was  the  intent  of  the 

Provisions  of  the  Revised  Statutes 
\  reference  to  partition  (2  R.  S. 


818,  ffiet  seq,)  to  cut  off  the  incho- 
ate  nght  of  dower  of  any  party  to  a 
partition  suit,  as  a  genend  rule; 
that  if  the  position  was  tenable, 
that  the  claim  for  dower,  being  an 
adverse  one  accruing  before  the 
title  of  the  tenants  in  common, 
could  not  be  determined  in  the 
partition  suit,  it  should  have  been 
presented  in  some  form  in  that 
action;  and,  having  failed  to  do 
this,  plaintiff  could  not  daim  in 
another  action  that  she. was  un- 
lawfully deprived  of  her  dower 
right.  Id. 

9.  Also  held,  that  the  death  of  C. 
before  the  entry  of  the  decree  in 
the  partition  suit  could  not  affect 
the  rights  of  the  purchaser  as  far 
as  this  action  was  concerned,  that 
it  could  only  be  considered  upon 
application  to  the  court  in  the  par- 
tition suit.  Id. 

Liability  of  one  tenant  in  com- 
mon to  hie  co-tcTiant  for  rent  under 
jttdgment  in  partition . 

See  Fishor  v.  Sersey.  (Mem.)     683 


PARTNERSHIP. 

1.  Defendant  was  a  member  of  the 
firm  of  S.  &  W. ;  in  1864  he  'sold 
out  his  interest  to  his  copartners, 
and  thereafter,  as  he  proposed  go. 
log  west  to  live,  he  received  cer- 
tain shares  of  stoclL  of  a  western 
corporation,  which  had  belonged 
to  tne  firm,  giving  a  receipt  there- 
for, which  stated  that  he  had  re- 
ceived  it  from  the  firm,  that  he 
was  to  do  the  best  he  could  with 
the  stock,  and  to  *'have  one-half 
of  the  proceeds."  The  stock  at 
that  time  was  not  considered  of 
any  market  value.  Defendant  re- 
tained the  stock,  as  it  was  increas- 
ing in  value  and  received  dividends 
thereon.  In  1862,  a  demand  was 
made  upon  him  for  the  stock  and 
dividenas,  and  upon  his  refusal  tills 
action  was  brought  to  recover  the 
same.  At  the  time  of  this  demand 
the  stock  was  of  greater  market 
value  than  at  any  other  time.  No 
demand  or  request  was  made  that 
defendant  should  sell .  Held,  that 
as  no  improper  management  or 
needless    delay    in    seUlng     was 
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Bbown  or  any  act  injarioas  to  the 
interests  of  the  owner,  defendant 
was  entitled  to  retain  one-half  the 
stock  and  one-half  of  the  dividends 
coUected.     WigU  v.  Wood.        402 

.  The  declarations  of  one  partner 
after  dissolution  of  the  firm,  not 
made  in  the  basiness  of  winding 
up,  and  not  in  relation  to  any  traus- 
action  or  dealing  connected  with 
the  dissolution  of  the  partnership, 
are  inadmissible  against  a  copart- 
ner.   Nichols  V.  WhUe,  631 

.  Where,  in  an  action  against  the 
former  members  of  a  firm  which 
had  been  dissolved,  one  of  the  de- 
fendants, who  had  not  appeared  in 
the  action,  was  called  as  a  witness 
for  plaintiff,  and  was  subsequently 
called  and  examined  as  a  witness 
for  the  defendant  who  appeared 
and  answered,  hdd,  that  it  was  not 
competent  for  plaintiff  to  prove,  by 
way  of  impeachment,  declarations 
of  the  witness,  made  after  the  dis- 
solution of  the  firm,  in  conflict 
with  his  testimony  as  a  witness  for 
the  defense.  Id, 


PAYMENT. 
Bes  Application  of  Patmbntb. 

PERSONAL  PROPERTY. 

Personal  property  >  belonging  to  a 
resident  of  this  State,  in  the  hands 
of  an  agent  also  a  resident,  but 
living  in  another  county,  which  is 
subject  to  the  order  and  control  of 
the  owner,  is  taxable  to  him  at  his 
place  of  residence,  and  not  to  the 
agent.     Boardman  v.  Bd,  8up*r8. 


PLEADING. 

1.  In  an  action  to  foreclose  a  mort- 
gage wherein  defendant  E.  was 
sought  to  be  charged  for  any  defi- 
ciency upon  a  subsequent  guaranty 
of  payment  of  balance  due  on  de- 
mand of  the  principal,  it  'was 
averred  in  the  complaint  that  a  de- 
mand was  made ;  the  answer  con- 
tained a  general  denial  of  the  alle- 


gations of  the  complaint,  save  the 
execution  of  the  mortgage  and  the 
subsequent  agreement.  There  was 
no  proof  of  demand  on  the  trial, 
and  it  did  not  appear  that  the  ques- 
tion was  there  raised  or  suggested ; 
there  was  no  finding  that  demand 
was  made,  and  no  request  to  find, 
and  it  did  not  appear  that  the  point 
was  tal^en  at  General  Term.  Meld, 
that  the  denial  in  the  answer  was 
not  one  that  would  positively  indi- 
cate a  purpose  to  make  the  question 
of  demand  one  of  the  contested 
issues  on  trial,  although  sufiAcient 
to  authorize  the  question  to  be 
there  raised  ;  and  that  the  question 
could  not  be  raised  here.  Penn. 
Coal  Qo,  V.  Blake.  227 


.  Where  an  answer  admits  all  the 
allegations  in  the  complaint  neces- 
sary to  be  established  to  make  out 
the  cause  of  action,  and  sets  up  an 
affirmative  defense,  defendant  has 
the  affirmative  of  the  issue,  and 
the  right  to  open  and  close  the  case. 
The  fact  that  the  complaint  alleges 
facts  not  essential  for  plaintiff  to 
aver  or  prove,  and  that  the  same 
are  denied  by  the  answer,  does 
not  deprive  defendant  of  such 
right.  Murray  v.  JV.  T,L.  Ins.  Co, 


.  Two  policies  of  life  insurance  is- 
sued by  defendant  contained  each 
a  condition  that  if  the  insured 
should  die  in  consequence  of  "  the 
violation  of  the  laws  of  any  nation. 
State  or  province,"  the  policy 
should  be  void.  The  complaint, 
in  an  action  upon  the  policies,  al- 
leged that  the  death  was  not  caused 
by  the  breaking  of  any  of  the  con- 
ditions. Copies  of  the  policies 
were  annexed.  The  answer  de- 
nied this  allegation,  and  alleged 
that  the  insurer  died  in  conse- 
quence of  a  violation  by  him  of 
the  laws  of  this  State.  It  admitted 
that  defendant  issued  the  two  pol- 
icies, copies  of  which  were  an- 
nexed  to  the  complaint,  and 
begged  leave  to  refer  to  the  origi- 
nals when  they  should  be  pro- 
duced ;  it  admitted  the  other  alle- 
gations  of  the  complaint.  Hdd, 
that  the  answer  admitted  all  the 
material  facts  required  to  be  estab- 
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lished  by  plaintiff  to  maintain  the 
action ;  that  defendant  had  the 
affirmative  of  the  issue  and  the 
right  to  open  and  close  the  case, 
and  a  denial  of  this  right  was 
error ;  that  the  allegation  in  the 
complaint  that  no  condition  was 
broken  was  not  essential  to  the 
caase  of  action  ;  plaintiff  was  not 
required  to  prove  it,  and  tl^e  inser- 
tion and  denial  thereof  did  not  de- 
prive defendant  of  his  right  to  the 
affirmative ;  also  that  the  request 
in  the  answer  to  refer  to  the  origi- 
nal policies  was  not  a  denial  and 
did  not  require  proof  of  them.   Id. 

4.  Where,  after  the  commencement 
of  an  action,  a  third  party  becomes 
interested  in  the  litigation  by  as- 
suming the  liabilities  of  the  de- 
fendant in  respect  to  the  claim 
plaintiff  is  seeking  to  enforce,  it  is 
proper  to  allow  a  supplemental 
complaint  bringing  in  such  third 
party  as  a  co-defendant.  Prouty 
v.X.  8,  db  M.  S.  B,  E.  Co.         272 

6.  Where,  therefore,  after  the  com- 
mencement of  an  action  against  a 
railroad  company  upon  a  contract, 
it  appeared  that  it  and  other  com- 
panies were  merged  in  a  new  com- 
pany, the  latter  having  assumed 
all  of  the  contracts,  liabilities  and 
obligations  of  the  original  com- 
panies, ?ield.  that  an  order  allowing 
defendant  to  file  a  supplemental 
complaint  bringing  in  the  new 
company  as  defendant  was  properly 
granted.  Id. 

6.  It  is  not  essential  that  a  plaintiff 
shall  set  up  in  his  complaint,  or  by 
way  of  reply,  facts  in  rebuttal  or 
avoidance  of  an  affirmati  ve  defense, 
not  a  counter-claim,  set  up  in  the 
answer.  All  that  is  requisite  is 
that  the  complaint  state  facts  suf- 
ficient to  make  out  s  cause  of  ac- 
tion; and  if  the  answer  sets  up 
facts  which  if  true  would  destroy 
that  cause  of  action,  plaintiff  may 
meet  them  by  proof  in  rebuttal  or 
avoidance.  Met.  L.  Ins.  Co.  v. 
Meeker.  614 

7.  Where  there  is  a  semblance  of  a 
cause  of  action  or  defense  set  up 
in  a  pleading,  its  sufficiency  cannot 
be  determined  on  motion  to  strike 


it  out  as  redundant  or  irrelevant. 
WaU&r  V.  JPbwler.  021 

8.  It  seems,  that  the  nropor  way  to 
test  the  validity  of  the  pleading  is 
by  demurrer,  or  by  motion  on  trial. 

Id. 

Plaintiff's  complaint  alleged, 

and  the  referee  found,  a  sale  and  con^ 
veyance  Of  real  estatS  to  defendants, 
who  gave  their  notes  for  the  price,  a 
verbal  agreement  by  them  to  reoonvey, 
on  surrender  of  the  notes,  a  portion  of 
tohieh  were  due,  a  surrender  there<of, 
but  a  refusal  to  convey.  The  relief 
asked  was  a  specific  performance  of 
the  agreemsnt.  The  referee  found 
that  plaintiff  ^^  ^  ^^  f^  ^^  P^^^ 
ehase-money,  and  adjudged  that  such 
lien  be  foreclosed.  Held,  no  error; 
that  the  relief  granted  was  consistent 
with  the  case  made  by  the  compUiint. 

See  Benedict  v.  Benedict.    (Mem.) 

625 
jS60  Counter-claim. 


PRACTICE. 

1.  In  a  case  tried  by  a  Jury  it  is  not 
necessary  that  an  order  of  reversal 
by  the  General  Term  should  state 
whether  the  reversal  was  on  ques- 
tions of  law  or  fact,  and  where  it 
does  not  state  that  the  reversal  was 
upon  questions  of  fact,  if  the  facts 
were  properly  before  the  court  for 
review,  it  is  not  to  be  presumed 
that  the  reversal  was  upon  ques- 
tions of  law  only.  Goodwin  v. 
GonUin.  21 

2.  The  rule  applicable  to  cases  tried 
by  a  referee,  or  by  the  court  with- 
out a  jury  (Code  of  Civil  Proced- 
ure, §  1338),  does  not  apply  to 
cases  tried  by  jury.  Id. 

3.  Where  the  facts  are  before  the 
General  Term,  and  It  reverses  the 
judgment,  but  instead  of  granting 
a  new  trial  directs  judgment  abso- 
lute, its  decision  is  reviewable 
here.  id. 

4.  In  such  case,  however,  if  it  is  de- 
termined by  this  court  that  the 
General  Term  went  too  far  in  di- 
recting final  judgment,  it  is  not 
necessary  to  wholly  reverse,  and 
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to  restore  the  original  judgment, 
bat  the  decision  of  the  General 
Term  may  be  modified  so  as  to 
award  a  new  trial.  Id, 

5.  Where  there  is  a  semblance  of  a 
cause  of  action  or  defense  set  up 
in  a  pleading,- its  sufficiency'  can- 
not be  determined  on  motion  to 
strike  it  out  as  redundant  or  irrele- 
vant.     WaU&r  v.  FowUr,  021 

6.  M  seems,  that  the  proper  way  to 
test  the  validity  of  the  pleading  is 
by  demurrer,  or  by  motion  on  trial. 

Id. 

7.  A  return  to  this  court  on  appeal 
from  an  order  should  consist  of 
certified  copies  of  the  notice  of 
appeal,  the  order  appealed  from, 
and  the  papers  on  whicl^  the  court 
below  acted,  and  the  case  made  by 
the  appellant  should  consist  of  a 
copy  of  this  return.  A  case  is  de- 
fective  that  contains  no  certificate 
or  copy  of  any  certificate  of  the 
court  below.    In  re  Bctiley.       629 

8.  Where  a  case  instead  Of  a  certifi- 
cate contains  this  statement,  *' re- 
turn certified  as  required  by  law,'^ 
Tield,  that  this  could  not  be  accepted 
as  a  substitute.  Id. 

9.  Where,  npon  appeal  to  this  court 
from  an  order,  a  return  is  procured 
of  papers  not  before  the  General 
Term,  a  motion  to  correct  the  re- 
turn, and  to  require  the  appellant 
to  make  a  case  as  required  by  the 
rules,  is  propef.  HdlHirt  v.  Hobart. 

687 

10.  B  seems  that  the  provision  of  the 
rule  (Rule  8)  requiring  an  order  on 
a  non-enumerated  motion  to  specify 
<*  all  the  papers  used  or  read  on  the 
motion,"  is  not  satisfied  by  a  state- 
ment that  the  motion  was  made 
upon  all  the  papers  and  proceed- 
ings  in  the  action.  (Rule  1,  Ct.  of 
Appeals.)  Id. 

11.  Judgment  was  entered  herein  on 
a  verdict  for  plaintifi*,  after  the 
making  and  pending  tbe  decision 
of  a  motion  on  the  minutes  of  the 
court  to  set  aside  the  verdict  on 
the  ground  that  there  was  no  suf- 
ficient evidence  to  sustain  it,  and 


that  the  damages  were  excessive. 
The  court  granted  the  motion; 
granted  a  new  trial  and  directed 
that  the  judgment  should  be  va- 
cated on  the  sole  ground  of  excess- 
ive damages.  On  appeal  to  the 
General  Term,  a  case  was  made  and 
settled,  the  order  was  reversed, 
and  a  further  judgment  for  costs 
was  rendered.  Held,  that  the  lat- 
ter judgment  was  not  appealable ; 
that  the  only  questions  passed  upon 
by  the  General  Term  were  those 
raised  on  the  motion,  and  these 
were  not  reviewable  here.  Dodge 
V.  Mann.  643 

12.  It  seems,  that  if  defendant  de- 
sired to  bring  his  exceptions  before 
the  General  Term  for  review,  he 
should  have  moved  for  a  new  trial 
on  exceptions,  or  appealed  from 
the  judgment  on  the  verdict.     Id. 

It  seems  that  tDliere  error  Tuu 

been  committed  by  surrogate  of  New 
York  in  allowance  of  referees^  fees  it 
shotUd  be  presented  by  motion  for  re- 
adjwtment  or  by  procuring  return  of 
facts  on  which,  surrogate  acted,  on 
appeal  from  surrogates  decree. 

See  Kearney  v.  McKeon.  186 

Unnecessary  and  superfluous 

papers  not  required  to  be  prvnted  and 
presented  on  appeal . 

Bee  Weseman  v.Wingrove.  853 

See  Pleadings. 
Tbial. 


PRESUMPTIONS. 

At  the  time  of  the  execution  of  an 
assignment  for  the  benefit  of  cred- 
itors there  was  a  balance  stand- 
ing to  the  credit  of  one  of  the  as- 
signors upon  the  books  of  another 
bank ;  this  was  not  included  in  the 
inventory.  It  appeared  that  the 
assignment  was  executed  and  filed 
on  Saturday;  this  balance  was 
withdrawn  the  next  Monday;  it 
did  not  appear  by  whom  or  in  what 
manner.  The  inventory  was  subse- 
quently made  and  was  verified. 
Jleld,  that  the  presumption  was 
that  the  balance  was  drawn  out  on 
the  check  of  the  assignor,  executed 
prior  to  tbe  assignment ;  also,  that 
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a  failare  of  the  assignor  toezplain 
the  transaction  did  not  authorize 
the  presumption  that  he  was  the 
owner  of  the  balance  at  the  time  of 
the  assignment ;  that  until  proof 
was  given  sufficient  to  authorize 
a  presumption  of  fraud,  the  assign- 
ors were  not  bound  to  ezpiain. 
ShuUz  V.  Hoagland,  464 

When  aiUhority  of  Goahier  of 

hank  to  compromiae  a  claim  will  be 
preswmed. 

See  G.  If,  Bank  v.  Eohner,        189 


PRINCIPAL  AND  AGENT. 

Defendant  was  a  member  of  the  firm 
of  S.  &  W.:  in  1854  he  sold  out 
his  interest  to  his  copartners,  and 
thereafter,  as  he  proposed  going 
west  to  live,  he  received  certain 
shares  of  stock  of  a  western  cor- 
poration, which  had  belonged  to 
the  firm,  giving  a  receipt  therefor, 
which  stated  that  he  had  received 
it  from  the  firm,  that  he  was  to  do 
the  best  he  could  with  the  stock, 
and  to  "  have  one-half  of  the  pro- 
ceeds." The  stock  at  that  time 
was  not  considered  of  any  market 
value.  Defendant  retained  the 
stock,  as  it  was  increasing  in  value 
and  received  dividends  thereon. 
In  1862,  a  demand  was  made  upon 
him  for  the  stock  and  dividends, 
and  upon  his  refusal  this  action 
was  brought  to  recover  the  same. 
At  the  time  of  this  demand  the 
stock  was  of  greater  market  value 
than  at  any  other  time.  No  de- 
mand or  request  was  made  that 
defendant  should  sell.  Held,  that 
as  no  improper  management  or 
needless  delay  in  selling  was 
shown  or  any  act  injurious  to  the 
Interests  of  the  owner,  defendant 
was  entitled  to  retain  one-half  the 
stock  and  one-half  of  the  dividends 
coUected.     Wight  v.  Wood,        402 


PRINCIPAL  AND  SURETY. 

1.  On  March  27,  1873,  the  firm  of  C. 
A.  B.  &  Co.  being  indebted  to 
plaintiff,  an  oral  agreement  was 
made  between  them,  by  which 
plaintiff  agreed  to  extend  the  time 
of  payment  upon  receiving,  as  col- 


lateral security,  a  mortgafle,  exe- 
cuted by  defendant,  E.,  the  wife 
of  C.  A.  B.,  who  had  no  interest  in 
the  firm,  upon  lands  owned  by  her. 
In  pursuance  thereof  said  firm 
upon  that  day  executed  and  de- 
livered to  plaintiff  their  notes  for 
the  amount  of  the  indebtedness. 
£.  subsequently  executed  her 
mortgage,  bearing  date  on  that 
day,  but  acknowledged  April  7, 
1873,  conditioned  for  the  payment 
of  said  notes.  In  an  action  to  fore- 
close the  mortgage,  hdd,  that  it 
was  executed  for  a  good  considera- 
tion, and  was  valid,  as  the  agree- 
ment to  forbear  did  not  become 
binding  untU  the  mortgage  was 
delivered,  and  the  consideration  of 
benefit  to  the  principal  was  then 
received.    Penn.  Gocu  (Jo,  v.  Blake, 


2.  On  the  day  the  first  of  the  notes 
fell  due,  said  firm  sent  to  plaintiff 
checks  for  the  amount  thereof, 
with  intent  to  pay,  and  requested 
the  same  to  be  applied  in  payment 
of  the  note.  Plaintiff  obj^ted  to 
such  application,  and  requested 
that  the  checks  should  be  applied 
on  the  open  account  of  the  firm, 
stating  that,  if  insisted  upon,  the 
application  would  be  made  in  pay- 
ment of  the  note  ;  but  in  that  case, 
the  account  with  the  firm  would 
be  closed,  and  payment  required 
and  no  further  credit  given.  This 
was  not  expressly  assented  to,  but 
no  further  direction  was  given  as 
to  the  application,  no  demand  was 
made  for  the  note  and  the  firm  con- 
tinued to  purchase,  and  plaintiff  to 
sell  on  credit.  Plaintiff,  soon  after 
the  interview,  credited  the  checks 
in  the  open  account  and  delivered 
to  the  firm  receipted  vouchers, 
showing  such  application.  Held, 
that  this  did  not  amount  to  a  pay- 
ment of  the  note;  but  the  facts 
showed  an  acquiescence  of  the 
parties  in  the  application  made. 

Id, 

8.  Subsequently,  the  said  firm  and 
plaintiff  had  a  settlement,  and  it 
was  arranged  that  C.  A.  B.  should 
assume  and  pay  the  balance  then 
unpaid  upon  the  notes,  he  agreeing 
to  pr6cure  a  guaranty,  by  his  wife, 
of    such    payment,    and   plaintiff 
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agreeing,  on  receipt  thereof,  to  re- 
lease the  partners  of  0.  A.  B.  The 
latter  thereapon  ezecated,  with  his 
wife,  and  delivered  to  plaintiff  an 
instrument  which,  after  reciting 
the  givinff  of  the  notes  and  mort- 
gage,  and  acknowledging  the  bal- 
ance unpaid  thereon,  contained  a 
request  to  plaintiff  to  release  the 
copartners  of  G.  A.  B.  from  such 
indebtedness ;  and  the  •  wife, 
for  an  expressed  **  valuable  con- 
sideration," guaranteed  the  pay- 
ment of  the  said  balance  '*  upon 
demand  made  of  the  said "  G.  A. 
B.,  and  charged  her  separate  estate 
therewith.  Held,  that  a  personal 
judgment  against  E.  for  any  defi- 
ciency, bascMd  upon  this  guarantv, 
was  proper.  fd. 

4.  Also  held,  that  as  by  said  instru- 
ment the  first  note  was  treated 
as  unpaid,  and  as  part  of  the  debt 
assumed  by  0.  A.  B.  and  guaran- 
teed by  E.,  she  was  estopped  from 
claiming  payment  Id. 

5.  H  ieema,  that  a  demand  for  pay- 
ment of  C,  A.  B.  was  a  condition 
precedent  to  liability  upon  the 
guaranty.  Jd, 

6.  It  was  averred  in  the  complaint 
that  a  demand  was  made  ;  the  an- 
swer contained  a  general  denial  of 
the  allegations  of  the  complaint, 
save  the  execution  of  the  mortgage 
and  the  subsequent  agreement. 
There  was  no  proof  of  demand  on 
the  trial,  and  it  did  not  appear  that 
the  question  was  there  raised  or 
suggested;  there  was  no  finding 
that  demand  was  made,  an^  no  re- 
quest  to  find,  and  it  did  not  ap- 
pear  that  the  point  was  taken  at 
General  Term.  Held,  that  the 
denial  in  the  answer  was  not  one 
that  would  positively  indicate  a 
purpose  to  make  the  question  of 
demand  one  of  the  contested  issues 
on  trial,  although  sufficient  to  au- 
thorise the  Question  to  be  there 
raised ;  and  that  the  question  could 
not  be  raised  here.  Id, 

7.  Al9o?ield,  that,  by  the  application 
of  the  check  upon  the  open  ac- 
count, it  did  not  work  a  valid  ex- 
tension of  the  time  of  payment  of 
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the  notes  so  as  to  discharge  K  as 
surety.  Jd. 

8.  Also  held,  that,  by  her  subsequent 
acts  and  agreements,  £.  was 
estopped  from  claiming  such  a 
discnarge.  Id, 

Chioranty  by  wife  qf  debt  of 

her  htuband,  when  er^orcedble  against 
?ier,  and  tohen  demand  is  a  eanditian 
precedent  to  lidbUUy. 

SeeP.O,  Co.  Y.  Blake.  226 


PUBLIC  INSTRUCTION. 

Board  of  publie  instnustian  in 

city  oflfew  York  not  liable  for  negli- 
gence of  ward  trtuteee  in  making  re- 
poire. 

See  Donowjtn  v.  Bd  of  Education, 

117 

Neiiher     superintendent     of 

school  btuldings  in  city  of  New  York 
ncr  ward  trustees  liable  for  negliaence 
of  workman  in  repairing  school  build- 
ings in  absence  of  proof  of  personal 
negligence. 

See  Donovan  v.  McAipin,         185 


RAILROAD  CORPORATIONS. 

1.  The  fact  that  one  employe  upon 
a  railroad  is  hired  and  discharged 
by  one  superior  agent  and  another 
by  another  does  not  affect  the  rela- 
tion of  the  employes  to  each 
other  as  fellow-servants.  SUUer  v. 
Jewett.  61 

2.  A  company  or  individual  operat- 
ing a  railroad  has  the  right,  as 
regards  employes,  to  varv  from 
the  regular  time-table  in  the  run- 
ning of  trains;  all  that  is  required 
is  due  care  and  diligence  in  giving 
notice  of  the  change  and  in  run- 
ning the  train  upon  the  changed 
time.  Id. 

8.  It  is  not  required  that  the  master 
should  see  to  it  personally  that 
notice  of  such  a  change  comes 
to  the  knowledge  of  all  those 
to  be  governed  thereby.  If  there 
is  due  care  and  diligence  in 
choosing  competent  persons  to  re- 
ceive and  transmit  tne  necessary 
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orders,  a  negligence  hy  them  in 
the  performance  of  it  is  a  risk  of 
the  emplofment  that  the  co- 
employe  takes  when  he  enters  the 
service.  The  duty  of  the  master 
is  performed  when  he  provides 
beforehand  and  makes  known  to 
his  servants  rnles  explicit  and 
efficient,  which,  if  observed  and 
followed  by  all  concerned,  will 
bring  personal  notice  to  every  one 
entitled  to  it.  Id, 

4.  Wh^re  regulations  for  the  run- 
ning of  trains  out  of  time,  proper 
and  suitable,  with  a  view  to  the 
safety  of  employes,  are  prescribed, 
obedience  to  these  regulations  by 
those  having  charge  of  a  train  is 
matter  of  executive  detail;  and 
for  a  disobedience  of  them,  which 
causes  injury  to  a  co-employe,  the 
master  is  not  liable.  Id. 

5.  It  seems  that  the  courts  may  take 
judicial  notice  of  the  way  in  which 
the  great  railways  aroTuanaged  in 
the  every-day  practicfil  running  of 
them ,  i,e.,  bv  overlooking  officers 
at  distant  places,  who  by  means 
of  the  telegraph  are  advised  where 
trains  are,  and  direct  their  move- 
ments. Id. 

6.  S.,  plaintifiPs  intestate,  was  a  fire- 
man upon  a  train  running  upon  a 
railroad  operated  by  defendant  as 
receiver.  He  was  killed  by  a  col- 
lision between  his  train  and  an- 
other. It  was  the  custom,  and  was 
prescribed  by  the  general  regula- 
tions for  the  running  of  trains  on 
said  road,  that  when  trains  were 
behind  time  they  should  be  moved 
in  accordance  with  special  tele- 
graphic orders  from  the  train  dis- 
patcher, to  be  communicated  by 
the  telegraph  operators  receiving 
them  to  the  conductor  and  engineer 
of  the  train,  in  the  presence  of 
each  other.  An  order  was  so  sent 
directing  where  the  train  which 
collided  with  the  traiu  upon  which 
8.  was  should  meet  the  latter.  The 
operator  communicated  it  to  the 
conductor  but  not  to  the  engineer; 
the  conductor,  without  the  author- 
ity or  assent  of  the  engineer, 
signed  the  name  of  the  latter  in 
acknowledgment  of  receipt  of  the 
order,  and  the  train  dispntcher  was 


advised  that  the  order  had  been 
correctly  delivered.  The  conductor 
forffot  to  deliver  the  order  to  the 
en^neer,  who,  in  ignorance  of  it, 
instead  of  waiting  at  the  station 
designated  until  the  other  train 
came  up,  proceeded  with  his  train 
and  the  collision  occurred.  In  an 
action  to  recover  damages  there 
was  no  evidence  but  that  the 
operator  and  conductor  were  com- 
petent and  skill  f  ul  when  employed. 
It  did  appear  that  defendant's 
rules  and  regulations  were  well 
devised  for  safety,  and  had  been 
in  use  for  a  number  of  years  with- 
out occasioning  any  accident.  HM, 
that  the  negUgence  was  that  of 
fellow  servants  of  the  intestate  in 
the  same  common  employment,  for 
which  defendant  was  not  liable. 

Id, 

7.  Where,  in  an  action  brought  by  a 
trustee  for  bondholders-  to  fore- 
close a  railroad  mortgage,  the 
amount  of  outstanding  bonds  was 
stated  at  a  less  amount  than  that 
found  by  the  referee,  to  whom  it 
was  referred  to  compute  the* 
amount  due,  held,  that  said  pro- 
vision was  not  available  to  a  bond- 
holder, moving  to  set  aside  the 
judgment  entered  on  the  report, 
and  a  sale  thereunder.  Peek  v.  If, 
T.  db  N,  J,  RR.  Co.  24« 

8.  Also  lield,  that,  as  the  judgment 
demanded  was  the  foreclosure  of 
the  mortgage,  the  judgment  was 
not  more  favorable  in  that  respect, 
and  the  law  required  that  the 
amount  due  should  be  ascertained. 

Id. 

9.  Also  hM,  that  if  it  was  improper 
to  allow  plaintiff,  against  the  alle- 
gations of  his  complaint,  to  prove 
a  larger  amount  of  bonds,  it  was, 
at  most,  a  mere  irregularity  ;  that 
the  court  below  could  have,  in  its 
discretion,  allowed  an  amendment 
of  the  complaint,  ex  parte,  before 
or  after  judgment ;  and  whether  or 
not  it  would,  on  the  application  of 
a  bondholder,  open  the  judgment 
rested  in  its  discretion,  the  exercise 
whereof  was  not  reviewable  here. 

Id, 

10.  Tt  was  alleged  that  the  judgment 
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was  irregular  because  some  of  the 
bonds  were  reported  by  the  referee 
to  have  been  issued  as  collateral 
and  that  they  were  put  upon  a 
footing  with  the  other  bonds.  It 
did  not  appear  that  the  collateral 
bonds  were  not  valid  obligations 
for  their  full  amounts,  and  it  was 
alleged,  in  the  opposing  papers, 
that  they  were.  Held,  that  whether 
or  not  the  Supreme  Court  would, 
under  the  circumstances,  vacate 
the  judgment  to  allow  an  investi 
gation  into  the  amount  due  to  the 
holders  of  said  bonds,  was,  in  its 
discretion,  and  its  decision  was  not 
subject  to  review  here.  Id. 

11.  The  petition  asked  relief  from 
the  sale  on  the  ground  of  mistake 

■  and  surprise,  which*  was  shown. 
The  sale  was  duly  advertised,  the 
petitioner  obtained  no  stay,  there 
was  no  proof  of  the  value  of  his 
bonds,  or  tliat  he  owned  them ;  it 
was  not  shown  that  the  property 
was  sold  for  an  inadequate  price  ; 
and  the  petitioner  did  not  offer  any 
definite  sum  which  he  would  pay 
upon  a  resale,  or  show  that  he  was 
able  to  bid  off  the  property.  The 
petitioner  was  allowed  to  come  into 
the  reorganization  scheme  on  the 
same  footing  as  the  other  bond- 
holders. iSld,  that  the  facts  au- 
thorized the  Supreme  Court  to 
exercise  its  discretion,  and  its  de- 
termination  was  not  reviewable 
here.  Id, 

12.  Where,  after  the  commencement 
of  an  action  against  a  railroad 
company  upon  a  contract,  it  ap- 
peal^ that  it  and  other  companies 
were  merged  in  a  new  company, 
the  latter  having  assumed  all  of 
the  contracts,  liabilities  and  obli- 
gations of  the  original  companies, 
held,  that  an  order  allowing  de- 
fendant to  file  a  supplemental  com- 
plaint bringing  in  the  new  com- 
pany as  defendant  was  properly 
granted.  Prouty  v.  L.  8,  d  M.  a. 
H,  R.  Co,.  272 

13.  An  order  refusing  to  set  aside, 
on  the  ground  of  their  misconduct, 
the  report  of  commissioners  ap- 
pointed under  the  General  Rail- 
road Act  (Chap.  140,  Laws  of  1850, 
as  amended  by  chap.  282,  Laws  of 


1854),  to  appraise  damages  for 
lands  taken  for  railroad  purposes, 
where  the  evidence  of  the  alleged 
misconduct  was  conflicting  and 
does  not  clearly  establish  it,  is  not 
reviewable  by  this  court.  In  re 
P.  P,  <fc  C7.  L  B,  B.  Co,  489 

14.  So  also  an  order  denying  an  ap- 
plication of  the  land-owner  to  have 
the  report  sent  back  to  the  com- 
missioners, with  directions  that 
they  state  the  grounds  of  their  de- 
cision, is  one  resting  in  Xhh  discre- 
tion of  the  court,  and  is  not  review- 
able here.  Id, 

15.  Where  the  Supreme  Court  orders ' 
a  new  report,  and  the  new  report 
neither  increases  nor  diminishes 
the  amount  awarded  by  the  first, 
it  is  not  necessary  that  it  should 
be  presented  to  the  court  for  con- 
firmation, it  is  of  itself  final  and 
conclusive.  An  order  of  confirma- 
tion is, therefore,  nugatory.        Id, 

IB.  IL  seems  that  the  report  of  such 
commissioners  can  in  no  case  be 
brought  to  this  court  for  review 
either  by  appeal  or  certiorari;  the 
determination  of  the  Supreme 
Court  is  final  and  conclusive.    Id, 

17.  The  construction  of  said  act 
making  the  second  report  final 
and  conclusive  does  not  render  the 
act  unconstitutional  as  depriving 
the  Supreme  Court  of  its  constitu- 
tional jurisdiction  or  denying  to 
the  land-owner  due  process  of 
law;  commissioners  are  the  tribu- 
nal provided  by  the  Constitution 
in  such  cases.  (State  Const. ,  art. 
1.  §  7.)  Id. 


RATIFICATION. 

Where,  in  an  action  bv  a  receiver, 
upon  a  demand  due  the  bank,  the 
defendant  sought  to  set  off  certain 
checks  drawn  in  his  favor  by  de- 
positors, i/vhich  the  referee  found 
were  not  delivered  to  the  bank 
and  credited  to  defendant's  account, 
until  after  the  service  of  an  in- 
junction order  issued  in  the  pro- 
ceedings for  the  appointment  of 
the  receiver  restrainiufi^  the  ofiicers 
of  the  bank  from  further  action  or 
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interference  with  its  assets.  Held, 
that  the  retention  of  the  checks  by 
the  receiver  was  not  a  ratification 
of  the  act  of  the  bank  officer  in  re- 
ceiving them,  and  that  the  set-off 
was  properly  disallowed.  Van 
Dt/ckY,McQuade.  616 


RECEIVER. 

1.  A  receiver  of  a  manafactoring 
corporation  may  maintain  an  ac- 
tion to  set  aside  a  mortgage  exe- 
cuted by  it  without  the  requisite 
assent  of  stockholders.  VaU  v. 
HamiUan.  458 

2.  B.  was  appointed  receiver  of  the 
W.  T.  S.  Ca  under  the  act  of  1876 
(Chap.  442,  Laws  of  1876).  The 
company  was  solvent  and  was  do- 
ing a  profitable  business ;  this  was 
continued  under  an  order  of  the 
court.  C.  and  W.,  who  owned  all 
the  stock,  by  an  arrangement  with 
B.,  conducted  the  business  as  be- 
fore, making  the  purchases  and 
sales',  and  receiving  and  disbursing 
the  receipts.  B.  employed  a  clerk, 
whose  compensation  was  agreed 
upon  and  allowed;  he  visited 
the  factory  himself  nearly  every 
day,  and  when  absent  received 
a  daily  report  from  said  clerk. 
The  only  moneys  received  bv  B. 
were  the  proceeds  of  the  safe  at 
auction  of  the  company  property. 
ffeld,  that,  under  the  provisions  of 
the  Code  of  Procedure  (|  244,  sub. 

4),  limiting  the  commissions  to 
be  allowed  receivers  of  corpora- 
tions to  "five  per  cent  on  the 
amount  received  and  disbursed  by 
them,"  B.  was  only  entitled  to 
commissions  on  the  proceeds  of 
such  sale ;  that,  having  left  the 
whole  management  of  the  busi- 
ness to  C.  and  W.,  he  was  not  en- 
titled  to  commissions  on  the  money 
received  and  disbursed  by  them  in 
carrying  it  on.  In  re  Woven  Tape 
Skirt  Co,  606 

8.  A  receiver  of  an  insolvent  bank 
has  no  power  to  allow  a  set-off 
against  a  debt  owing  to  the  bank, 
where  the  demand  sought  to  be 
set  off  was  assigned  to  the  debtor 
for  that  purpose  after  his  appoint- 
ment; and  what  the  receiver  can- 


not thus  do  directly  cannot  be 
done  by  way  of  ratification  or 
waiver.     Van  Dyek  v.  McQuade. 

616 

4.  Where,  therefore,  in  an  action  by 
a  receiver,  upon  a  demand  due  the 
bank,  the  defendant  sought  to  set 
off  certain  checks  drawn  in  his 
favor  by  depositors,  which  the 
referee  founa  were  not  delivered 
to  the  bank  and  credited  to  de- 
fendant's account,  until  after  the 
service  of  an  injunction  order  is- 
sued in  the  proceedings  for  iho 
appointment  <5f  the  receiver  re- 
straining the  officers  of  the  bank 
from  further  action  or  interference 
with  its  assets.  Held,  that  the  re- 
tention of  the  checks  by  the  re- 
ceiver was  not  a  ratification  of  the 
act  of  the  bank  officer  in  receiving 
them,  and  that  the  set-off  was 
properly  disallowed.  Id. 

Of  insolvent  Ufe  vnauraneeeam- 

pany,  duty  of  in  distrtinttion  of 
ftmd. 

See  In  re  AUy-Gen^l  v.  IT.  A.  X. 
Ine,  Go.  485 


RECORDING  ACT. 

1.  A  mortgage  given  to  secure  future 
advances  or  Indorsements  is  valid; 
it  is  a  conveyance  within  the  re- 
cording  acts,  and  so,  mav  be  re- 
corded.   Ackerman  v.  itunticker. 

43 

2.  A  mortgage,  duly  recorded,  given 
to  secure  future  indorsements  or 
advances,  has  a  preference  over 
subsequent  judgments  against  the 
mortgagor,  as  well  as  to  indorse- 
ments or  advances  made  upon  the 
faith  thereof  subsequent  to  the 
rendition  of  the  judgments,  with- 
out notice  thereof  as  to  those  pre- 
viously made;  and  this  without 
regard  to  the  question  whether  the 
indorsements  or  advances  were 
optional  or  obligatory.  Id. 

8.  The  docketing  of  a  judgment  in 
such  case  is  not,  under  the  regis- 
try laws,  constructive  notice  to 
the  mortgagee  of  its  existence.  Id. 

4.  It  Beems  that  the  record  of  such  a 
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mortffsge  is  notice  to  subseqaent 
parcuasers  and  incumbrancers; 
they  are  put  upon  inquiry  to  as- 
certain to  what  extent  advances  or 
indorsements  have  been  made, 
and  hj  notice  may  prevent  others 
to  their  prejudice.  Id. 


REFERENCE. 

1.  in  a  proceeding  instituted  by  an 
executor  before  a  surrogate  of  the 
county  of  New  York  to  establish  a 
claim  against  the  estate,  the  sur- 
rogate has  power  to  order  a  refer- 
ence, the  referee  to  take  the 
proof  and  report  his  conclusion  for 
the  action  of  the  surrogate  (§  6, 
chap.  859,  Laws  of  1870).  Kecvnuy 
V.  McKeon,  186 

2.  A  question  as  to  referees'  fees  is 
not  properly  brought  before  this 
court  on  appeal  from  a  decision  of 
General  Term  aifirming  the  decree 
of  the  surrogate.  Id, 

8.  Where  the  case  does  not  show  the 
number  of  days  employed,  the  al- 
lowance by  the  surrogate  in  the 
absence  of  the  facts  will  be  pre- 
sumed to  have  been  correctly 
made.  Id. 

4.  It  $e&m8  that  if  an  error  in  this 
respect  is  committed,  it  should  be 
presented  by  motion  for  readjust- 
ment, indicating  the  alleged  errors 
and  allowing  tne  facts  on  which 
the  surrogate  acted  to  appear,  or  by 
procuring  a  return  of  such  facts. 

Id- 

5.  Upon  a  reference,  under  the  stat- 
ute, of  a  disputed  claim  against  an 
estate  the  referee  sustained  the 
claim.  His  report  was  set  aside 
by  the  Special  Term,  but  on  ap- 
peal to  the  General  Term  the  order 
of  Special  Term  was  reversed  and 
judgment  ordered  for  the  claimant 
on  the  report  Held,  that  the  judg- 
ment  was  appealable  to  this  court; 
but  that  only  the  questions  of  law 
raised  by  the  exceptions  could  be 
here  considered;  that,  so  far  as  the 
order  of  the  Special  Term  was 
based  upon  its  view  of  the  facts, 
this  court  was  to  be  governed  by 
the  findings  of  the  referee,  where 


there  was  any  evidence  to  sustain 
them.   Predenburgh  v.  BiddUcom. 

196 

.  Where,  under  the  judgment  in  a 
partition  suit,  the  referee  appointed 
to  sell  is  directed  to  pay  out  of  the 
proceeds  all  taxes  and  assessments, 
etc.,  which  were  liens  upon  the 
premises,  he  is  bound,  before  dis- 
tributing the  fund,  to  pay  off  all 
such  liens  of  which  he  has  knowl- 
edge. His  duty  in  this  respect  is 
not  modified  or  affected  by  a  pro- 
vision in  the  terms  of  sale  to  the 
effect  that  he  will  allow  all  liens, 
provided  the  purchaser  shall,  pre- 
vious to  conveyance,  produce  proof 
thereof,  with  vouchers  showing 
payment.     WMeman  v.  Wingrove. 


RELEASE. 

WTieU  does  not  amount  to  fraud 

or  migiake  sufficient  to  authorUe  the 
setting  aside  of  a  release  under  seal. 

See  Dambmann  v.  Sehulting, 
(Mem.)  622 


REMAINDER. 

The  will  of  H.  devised  certain  prem- 
ises to  his  wife,  to  be  held  by  her 
"to and  for  the  chief  purpose  of 
keeping  and  protecting  the  same 
for  ner  own  "  and  <*  her  daughter's 
benefit,"  the  same  to  be  used  *'  for 
the  maintenance  and  support  of 
herself  and  said  daughter."  If  the 
widow  should  remarry,  the  execu- 
tors were  empowered  to  take  the 
control  of  the  premises  from  her, 
and  also  the  guardianship  of  \he 
daughter.  The  will  then  provided 
as  follows  :  '*  If  my  said  daughter 
Margaret  should  get  marri^,  or 
die  without  leaving  any  children, 
and  that  her  husband  should  live 
after  her  death,  he  sh^l  not  inherit 
the  said  property,  or  any  part 
thereof ;  but  if  there  are  any  diil- 
dren  bom  of  my  daughter,  and 
living  after  her  death,  the  property 
shall  be  theirs.  *  *  •  Should 
my  said  daughter  Margaret  die 
without  leaving  any  issue,  then 
the  said  propertv  shall  be  left  to 
my  nephew,  John  Foley."    The 
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testator's  wife  and  daagbter  aur- 
vived  him ;  after  his  death,  first 
his  widow  died,  then  Margaret 
married,  then  Foley  died,  then  the 
daughter  died  without  issue  sur- 
viving. In  an  action  of  ejectment, 
in  which  plaintiff  claimed  under  a 
deed  from  the  daughter,  executed 
after  the  death  of  tlie  widow, 
TnUdt  that  Foley  took  an  estate  in 
expectancy,  to  wit,  a  contingent 
remainder  which  vested  in  him  as 
a  right,  according  to  its  character, 
upon  the  death  of  the  testator,  and 
which  descended  to  his  heirs  ;  so 
that  upon  the  happening  of  the 
contingency,  t.  «.,  the  death  of 
Margaret  without  issue,  the  estate 
vested  absolutely  in  the  heirs  of 
Foley.    Hennesey  v.  Patterson.  91 


REMEDY. 

Where,  owing  to  a  dispute  as  to  the 
boundary  line  between  two  towns, 
an  individual's  real  estate  has  been 
assessed  and  taxes  paid  in  both 
towns,  and  the  board  of  supervis- 
ors of  the  county  have  refused  to 
ascertain  and  determine  the 
amount  which  he  is  equitably 
entitled  to  receive  back  as  author- 
ized by  the  act  of  1873  (Chap  119, 
Laws  of  1878),  it  is  not  essential  to 
relief  by  mandamus  that  an  action 
could  have  been  maintained 
against  the  assessors;  the  statute 
may  be  invoked  without  reeard  to 
that  question.  People  ex  reL  WUk- 
erbee  v.  Sup'rt  Eisex  Go,  612 

B  seems  that  where  error  has 

been  committed  by  surrogate  of  New 
T<yrk  in  allowance  of  referee^  fees  it 
should  be  presented  by  motion  for  re- 
adjustment or  by  procuring  return  of 
facts  on  widch  surrogate  acted,  on  ap- 
peal from  mrrogate^s  decree. 

See  Kearney  v.  McKeon.  136 

Where  ktdgment   is    entered 

upon  difauU,  by  the  derk,  and  he 
computes  and  iniiudes  interest  in  the 
judgment,  if  there  is  error  in  aUowing 
interest  the  remedy  of  defendant  is  to 
excuse  default  and  ask  to  come  in  and 
defend,  not  by  motion  to  modify 
judgm>ent. 

See  BuUard  v.  Sh&rtoood,  363 


The  purchaser  on  sale  by  rrf- 

eree,  under  judgment  in  partition, 
where  judgment  directs  payment 
of  lien,  IS  not  confined  to  remedy  by 
action  against  tlie  referee  for  a  faUure 
to  pay  a  lien  brought  to  his  notice,  but 
may  apply  by  motion  in  the  partition 
suit  for  relief 

See  Weseman  v.  Wingroee.        853 

The  question  as  to  the  eonstUu- 

tionality  of  law  under  which  proceed- 
ings are  instituted  to  open  a  street  in 
the  city  of  New  York  may  be  pre- 
sented by  motion  to  vacate  and  set 
aside  the  proceedings. 

See  In  re  Dept,  Public  Parks,    459 


REPORTS. 

Effect  and  validity  of  contracts 

for  publishing  reports  of  decisions  of 
Court  of  Appeals. 

See  Little  v.  Bafiks.  258 


RULES. 

JR  seems  that  the  provision  of  the 
rule  (Rule  3)  requiring  an  order  on 
anon-enumerated  motion  to  specify 
'*all  the  papers  used  or  read  on 
the  motion,"  is  not  satisfied  by  a 
statement  that  the  motion  waa 
made  upon  all  the  papers  and 
proceedings  in  the  action.  (Rule 
1,  Ot.  of  Appeals.)  Eobart  v.  Ho- 
bart.  637 

SALES. 

See  Judicial  Sales. 


SERVICE  (PROOF  OF). 

An  affidavit  upon  which  an  order  for 
the  service  of  a  summons  by  pub^ 
lication  was  issued  stated  *'  that  de- 
fendant has  not  resided  in  the 
State  of  New  Fork  since  March, 
1877,  and  deponent  is  advised  and 
believes  is  now  a  resident  of  San 
Francisco,  California."  Hdd,  that 
this  was  not  sufficient,  under  the 
Code  of  Procedure  (%  185),  to 
authorize  the  granting  of  the 
order ;  that  it  was  merely  an  alle- 
gation of  non-residence,  and  did 
not  tend  to  esUblish  that  defend. 
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ant  coald  '*  not  after  dae  diligence 
be  found  williin  the  State."  Car- 
leUm  V.  CkvHeton,  818 


SBT-OFF. 

1.  Plaintiff  made  a  deposit  with  the 
F.  and  M.  Bank,  receiving  therefor 
a  certifioate  payable  to  hlH  order, 
on  return  thereof,  with  interest. 
While  the  certifioate  was  oatstand- 
ing,  that  bank  discounted  plaintiff's 
note  in  renewal  of  a  former  note 
held  bj  it;  and  in  the  ordinary 
course  of  business,  and  for  a  val- 
uable consideration,  indorsed  and 
transferred  the  note  to  defendant, 
the  A«  C.  N.  Bank,  before  maturity, 
said  defendant  receiving  it  in  good 
faith  and  in  ignorance  of  such 
deposit.  The  A.  C.  N.  Bank  then 
held  certain  securities  as  collateral 
for  all  paper  so  transferred  to  it  by 
said  F.  and  M.  Bank.  At  the  time 
of  the  transfer  the  latter  bank  was 
CK>lvent,  but  thereafter  was  adju- 
dicated a  bankrupt  and  defendant 
McL.  was  appointed  assignee. 
Plaintifi^B  note  was  duly  protested 
and  the  F.  and  M.  Bank  charged 
as  indorser.  The  A.  G.  N.  Bank 
still  held  some  of  the  collaterals; 
plaintiff  advised  it  of  his  deposit 
and  asked  that  it  avail  itself  of 
the  collateral  securities  for  his 
benefit,  to  the  amount  of  the  note; 
this  it  refused  to  do,  but  surren- 
dered the  securities  to  McL. ,  tak- 
ing from  him  a  guaranty  of  the 
collection  of  the  note.  No  demand 
for  payment  of  the  certificate  was 
made  of  the  F.  and  M.  Bank  before 
it  was  adjudicated  a  bankrupt.  In 
an  action  brought  to  compel  the  ap- 
plication of  the  eecurities  to  the 
payment  of  the  note,  hddt  that 
plaintiff  was  not  entitled  to  the 
relief  sought;  that  no  right  of 
setoff,  either  legal  or  equitable, 
existed  at  the  time  of  the  transfer 
of  the  note;  and  that  the  legal 
rights  of  the  A.  C.  N.  Bank  were 
not  so  affected  by  subsequent  equi- 
ties arising  out  of  the  changed 
relations  of  plaintiff  and  the  F.  and 
M.  Bank  as  to  require  it  to  first 
resort  for  payment  to  the  securi- 
ties in  exoneration  of  plaintiff; 
also  that  the  other  creditors  of  the 
F,  and  M.  Bank  stood  equal  in  law 


and  in  equity  with  plaintiff,  and 
the  A.  0.  £^.  Bank  was  bound  to 
regard  their  interests  as  well  as 
his.  Munger  v.  Albany  City  Nat. 
Bk,  680 

2.  Also  Tidd,  that  no  right  of  set-off 
arose  under  the  Federal  Bankrupt 
Act.  Id, 

8.  A  receiver  of  an  insolvent  bank 
has  no  power  to  allow  a  set-off 
against  a  debt  owing  to  the  bank, 
where  the  demand  sought  to  bo 
set  off  was  assigned  to  the  debtor 
for  that  purpose  after  his  appoint- 
ment ;  and  what  the  receiver  can- 
not thus  do  directly  cannot  be  done 
by  way  of  ratification  or  waiver. 
Van  Dyck  v.  Mc(iuade.  610 

4.  Where,  therefore,  in  an  action  by 
a  receiver,  upon  a  demand  due  the 
bank,  the  defendant  sought  to  set 
off  certain  checks  drawn  in  his 
favor  by  depositors,  which  the  ref- 
eree found  were  not  delivered  to 
the  bank,  and  credited  to  defend- 
ant's account,  until  after  the  service 
of  an  injunction  order  issued  in 
the  proceedings  for  the  appoint- 
ment of  the  receiver  restraining 
the  ofiScers  of  the  bank  from  fur- 
ther action  or  interference  with  its 
assets.  Udd,  that  the  retention 
of  the  checks  by  the  receiver  was 
not  a  ratification  of  the  act  of  the 
bank  officer  in  receiving  them,  and 
that  the  set-off  was  properly  dis- 
allowed. Id. 


SPECIFIC  PERFORMANCE. 

Wh^-e  wiU  prennts  difflcyU 

qiiestions  of  coMtruetion  <u  to  UUe, 
It  is  matter  of  diacretUm  wUh  court 
whether  it  mil  compel  speeiflc  per- 
formance of  contract  for  sale  of  land, 
and  the  exercise  thereof  it  not  remew- 
able  here. 

See  Kelso  v.  LoriOard.  177 


STATE  REPORTER. 

Mfect  and  validity  of  contracts 

for  publishing  reports  and  decisions  of 
Court  of  Appeals. 

See  JjitOe  v.  Banks,  268 
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STATUTES. 

CJiap.  665,  Lawft  of  1865. 

Ckap.  367.  Laws  of  1866. 

See  In  re  Deering,  1. 

1  fi.  5.  728,  §  55. 

See  Morse  v.  Moree^  53. 

-*—  Chap.  534,  LatM  of  1866. 

C%ap.  721,  Laws  of  1868. 

Chap,  610,  Xatw  <?/  1874 

See  Sutherland  v.  (7a?T,  105. 

Chap.  886,  XatM  <?/  1851. 

Chap,  301,  ZoiM  of  1853. 

OAop.  101,  Lam  of  1854. 

CAap.  674.  Laws  of  1871. 

Chap.  112,  Laws  of  1873. 

^SSm  Donovan  v.  Board  of  Educa- 
tion, 117. 

3  ^.  S.  220,  §  1. 

jS^  Sherman  v.  Pa^«,  128. 

Chap.  859,  ZatM  <?/  1870. 

See  Kearney  v.  irc^<K>7».  136. 
Cavlfldd  ▼.  Sullivan,  163. 

C%<ip.  234,  XflWM  0/  1848. 

See  LUtle  y.  ^anAw,  258. 

Chap.  383.  Xatw  of  1870. 

Chap.  580,  XotM  of  1872. 

(7Aap.  318,  Laws  of  1874. 

i8fe«  i/i  re  Brady,  268. 

C^ap.  580,  Laws  of  1872. 

iS^  In  re  Kendall,  802. 

Cliap.  580,  iatM  <?/  1873. 

Ch^.  338,  Xaw  o/  1874. 

See  In  re  Lange,  807. 

CAop,  827,  ZatM  of  1873. 

OAap.  812,  Laws  of  1859. 

C7Aa;>.  49.  Laws  of  1876. 

/Sm  People  exrel.  ▼.   Supervisors, 
823. 

C^.  176.  ZrtiM  0/  1851. 

1  R.  S.  389,  §  6. 

Chap.  855.  Laios  (?/1869. 

CAfl^.  695,  Laws  of  1871. 

/SS00  In  re  Boardman,  359. 

2iJ.iS.  659,§§23.  24. 

See  Jfoett  v.  P6<wfo,  373. 

Chap.  300,  jCatM  of  1881. 

/Sm  Dusenbury  v.  fei^,  388. 

2  i2.  S.  818,  §  5  «^  wflr. 

i8e«  Jordan  v.  Fan  .E5rp»,«7. 

Chap.  40,  i>«M  0/1848. 

Chap.  517,  XotM  0/  1864. 

Chap.  481,  iaw«  <?/1871. 

See  Vail  y.  Hamilton,  458. 

C%ap.  86,  iatr«<?/1813. 

CAop.  604,  Laws  of  1874. 

See  In  re  Dep't  Public  Parks,  459. 

Chap.  466.  ZaiM  o/1877. 

i6^  ShuUz  y.  Hoagland,  464. 

CA^.  737,  Xaw«  0/1873. 

CAdi?.  415,  Laws  of  1876. 


Chap.  270,  ZfliM  (jf  1854. 

See  In  re  W.  Wat»fi  Works  Co.,  478. 

Cha/p.  902.  Laws  of  1869. 

iS^  /» re  AUjr-Qenl  v.  y.  T.  L. 
Ins.  Co.,  485. 

Chap.  140,  Laws  of  1850. 

See  In  re  P.  P.  d  C.  L  5.  Co.,  489. 

Chap.  442,  ZatM  of  1876. 

i&<j  2»  r«  W.  I.  S.  Co,,  506. 

Chap.  173,  XaiM  0/1863. 

Chc^p.  90,  XatM  0/I86O. 

Chap.  848,  XatM  0/I86O. 

/Sw  Tiemsyer  y.  Tumquist,  316. 

Chap.  883,  XatM  0/  1870. 

Chap.  388,  XatM  0/  185a 

Chwp.  574.  ZflWM  0/1871. 

See  In  re  M.  O.  L.  Co.,  526. 

Chap.  338,  Laws  of  1858. 

Chap.  312,  Zaw  0/ 1874. 

See  In  re  Oante,  536. 

Chap.  885,  Zawm  o/187a 

Chap.  396.  Xaw  ^1849. 

See  People  ex  rel.  v.   Jaekson,  541. 

2  5.  S.  70.  §§  6, 7. 

212.^.116,  §19. 

Chap.  460.  Laws  of  1837. 

See  Hood  Y.  Hood,  mi. 

Chap.  80,  XrttM  O/1840. 

Chap.  77,  Zatt»  0/ 1862. 

Chap.  881,  Z^aw  of  1878. 

iS^  Olmsted  v.  Z^m,  594. 

CAop.  119.  Laws  oflSTS. 

See  People  eat  rel.  y.  Supervisors, 
612. 

Chap.  269.  Xow  0/ 1880. 

See  People  ex  rel.  v.  J^ith,  628. 

2  &  S.  31.  §  1  6<  seq. 

See  In  re  S.,  630. 

See  Acts  of  Conoress. 
Rboording  Act.. 
Statute  op  Frauds. 
Statute  of  Limitations. 


STATUTE  OP  FRAUDS. 

1 .  Where  a  grantee  holding  under 
a  warranty  deed,  who.  by  a  ooye- 
nant  in  his  deed,  has  aRsamed  and 
agreed  to  pay  a  mortgage  on  the 
premiaes,  has  been  eyict^  by  para- 
mount title,  the  holder  of  the 
mortgage  cannot  enforce  the  ooye- 
nant,  as  the  sabstantial  considera- 
tion therefor  Is  the  oonyeyance  of 
a  title,  and,  upon  eyiction.  the 
consideration  wholly  fails.  The 
mortgagee,  who  seeks  to  ayail 
himself  of  such  a  ooyenant.  claims 
under  and  through  the  grantor,  and 
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hia  claim  is  sabject  to  defenses 
arising  oat  of  the  tiansaction  be~ 
tween  the  original  parties,  when 
the  deed  was  executed.  (Folgsr, 
Gh.  J.,  and  Eabl,  J.,  dissenting.) 
Dunning  y.  LecmU.  80 

2.  It  seems  that  a  person  for  whose 
benefit  a  promise  is  made  cannot, 
within  the  case  of  Latorenee  v. 
Fox  (20  N.  Y.  268),  maintain  an 
action  to  enforce  the  promise  when 
the  promise  is  void  as  between  the 
promisor  and  promisoe,  because  of 
want  or  failure  of  consideration  or 
fraud.    The  action  upon  such  a 

*  promise  is  subject  to  the  equities 
oetween  the  original  parties.    Id, 

Plaintiff's    eom/plaint  alleged 

and  the  rtferee  found  a  sale  and  eon- 
wyanee  of  recti  estate  to  defendants, 
ioho  gave  their  notes  for  the  price\  a 
verbal  agreement  by  them  to  reeonvey 
on  surrender  of  the  nates,  a  portion  of 
whieh  were  due.  A  surrender  thereof, 
but  a  refitsal  to  convey,  and  the  rehef 
asked,  toas  a  specific  perforTnajice  of  the 
agreement.  The  referee  found  that 
plaintiff  had  a  Ken  for  the  purchase- 
money  and  admdged  that  euch  lien  be 
foredosed.  6eld,  no  error;  that  the 
relief  granted  was  consistent  with  the 
case  made  by  the  complaint. 

See  Betiedia  v. Benedict,  (^^n^) 


STAT  OP  PROCEEDINGS. 

The  Code  does  not  abridge  the  power 
the  Supreme  Court  has  always  had 
over  its  own  judgments;  It  may, 
in  its  discretion,  stay  proceedings 
pending  an  appeal  without  the  pre- 
scribed security ;  and  the  exercise 
of  this  discretion,  unless  caoricious 
or  the  discretion  is  abused,  is  not 
reviewable  here.  Granger  v.  Oraig. 

619 


STIPULATION. 

When  stipulation  in  action  to 

foreclose  mechanics^  Uenin  city  of  New 
York,  waiving  judgment  for  dejiHency 
does  not  waive  benefit  of  provision  of 
statute  as  to  filing  lis  pendens. 

See  Ward  v.  Kilpatriek.  418 


STOCK.     . 

When  title  to  bank  stock  not 

affected  by  proceedings  under  confisca- 
tion  ads  of  congress. 

See  Chapman  v,  P.  N.  Bank.    487 


SUMMONS. 

An  aflSdavit  upon  which  an  order 
for  the  service  of  a  summons  by 

Sublication  was  issued  stated  "  that 
efendant  has  not  resided  in  the 
State  of  New  York  since  March, 
1877,  and  deponent  is  advised  and 
believes  is  now  a  resident  of  San 
Francisco,  California."  i2sM,that 
this  was  not  sufficient,  under  the 
Code  of  Procedure  (§  185),  to  au- 
thorize the  granting  of  the  order; 
that  it  was  merely  an  allegation  of 
non-residence,  and  did  not  tend  to 
establish  that  defendant  could 
"  not  after  due  diligence  be  found 
within  the  State. '  Carleton  v. 
Carleton.  813 


SUPERVISOR. 

1.  In  a  bond  given  by  the  super- 
visors of  a  town  of  Westchester 
county,  under  the  provision  of  the 
statute  requiring  every  supervisor 
to  execute  and  deliver  to  the  town 
clerk  of  his  town  a  bond  condi- 
tioned for  the  faithful  discharge 
of  his  duties,  etc.  (§  2,  chap.  634, 
Laws  of  1866,  as  amended  by  §  1, 
chap.  721,  Laws  of  1868),  the  per- 
son  holding  the  office  of  town 
clerk  at  the  time  was  named  as 
obligee,  he  being  described  as 
"  town  clerk,"  and  the  penal  sum ' 
being  made  payable  *'to  the  said 
town  clerk  or  his  successor  in  of- 
fice." In  an  action  upon  the  bond, 
h^d,  that  the  bond  was  not  to  the 
individual,  but  to  the  officer;  and 
so  was  in  compliance  with  the  re- 
quirements of  the  statute  and  was 
valid.    Sutherland  v.   Carr.    105 

2.  Also  held,  that  the  action  was 
properly  brought  in  the  name  of 
the  supervisor  of  the  town.        Id. 

8.  The  town  collector  made  return 
to  H.,  ^e  predecessor  of  M.,  the 
principal  obligor,   of  uncollected 
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state  and  ooontj  taxes,  as  pre- 
scribed bj  the  act  of  1874  (§  1, 
chap.  610,  Laws  of  1874).  H,. 
under  the  aathoritj  given  by  said 
act  (g  2),  raised  the  money  upon 
a  certificate  of  indebtedness  of  the 
town,  and  paid  it  over  to  the  coun- 
ty treasurer,  and  thereafter  took 
the  steps  as  prescribed  by  the  act 
to  raise  moneys  to  pay  the  indebt- 
ness ;  these  were  received  by  him 
and  paid  over  to  M.,  and  moneys 
were  received  by  the  latter  for 
lands  bid  in,  and  by  and  for  the 
town.  The  amount  of  unpaid  taxes 
was  also,  at  the  request  of  H.,  put 
by  the  board  of  supervisors  in  the 
next  annual  tax  levy,  and  was  col- 
lected and  paid  over  to  M.  Held, 
that  all  of  said  moneys,  although 
in  excess  of  the  needs  of  the  town, 
were  received  by  M.  officially,  and 
upon  his  failure  to  account  for  or 
pay  over  the  same,  that  the  sure- 
ties upon  his  bond  were  liable. 

Id. 

4.  The  provision  of  the  act  of  1878, 
in  reference  to  the  equalization  of 
taxes  (§  1,  chap.  827,  Diws  of  1878, 
amendmg  the  act  chap.  812,  Laws 
of  1859),  providing  that  an  appeal 
made  by  a  supervisor,  in  behalf  of 
his  town,  from  any  decision  of  the 
board  of  supervisors  in  the  equal- 
ization and  correction  of  assess- 
ment-rolls should  be  null  and  void 
in  case  the  determination  thereof 
was  not  made  and  filed  with  the 
clerk  of  the  board  before  the  com- 
mencement of  the  next,  annual 
session,  was  repealed  by  the  pro- 
vision  of  the  act  of  1876  (§  3,  chap. 
49,  Laws  of  1876),  declaring  that 
the  State  assessors  shall  certify 
their  determination  on  such  an 
appeal  to  the  board  of  supervisors, 
"and  forward  the  same  by  mail, 
within  ten  days  thereafter,  to  the 
clerk  of  said  board."  People  ex  rel. 
Bobisan  v,  B'd  of  Supers,  823 

5.  Where,  therefore,  a  decision  was 
certified  and  forwarded  by  mail  to 
the  board  within  ten  days  after  it 
was  made  and  signed  by  the  State 
assessors,  but  not  until  after  the 
commencement  of  the  next  annual 
session,  and  the  board  omitted  to 
carry  the  decision  into  efibct,  held, 
that   a   mandamus    would  lie  to 


compel  the  execution  of  such  de- 
cision. Id, 


SUPREME  COTTRT 

The  Code  does  not  abridge  the  power 
the  Supreme  Ckiurt  has  always  had 
over  its  own  judgments  ;  it  may, 
in  its  discretion,  stay  proceedings 
pending  an  appeal  without  the 
prescribed  security ;  and  the  exer- 
cise of  this  discretion,  unless  capri- 
cious or  the  discretion  is  abused,  is 
not  reviewable  here.  Oromger  v. 
Oraig,  619 


STJRROaATE'S  COURT. 

1.  L.  died  in  this  State  leaving  per- 
sonal property  in  this  State  and  in 
Michigan,  and  leaving  a  will  by 
which  she  bequeathed  legacies  to 
certain  persons  residing  in  this 
State,   and    to  others  residing  in 

'  Michigan  and  elsewhere.  She  ap- 
pointed defendant  executor  for 
carrying  out  the  provisions  of  the 
will "  so  far  as  they  relate  to  parties 
and  property  in  this  State,"  and 
she  appointed  G.  and  J.,  residents 
of  Michigan,  executors  "  for  every 
thing  so  fiir  as  they  relate  to  parties 

-  and  property  in  the  State  of  Michi- 

gan  and  elsewhere.'*  She  directed 
er  New  York  legatees  to  be  first 
paid.  The  will  was  admitted  to 
probate  in  this  State  and  letters 
testamentary  issued  to  defendant 
alone ;  thereafter  the  will  was  ad- 
mitted to  probate  in  Michigan,  and 
letters  issued  to  Q,  and  J.  Defend- 
ant took  possession  of  the  personal 
property  within  this  State,  and 
filed  an  inventory  thereof ;  G.  &  J. 
took  possession  of  that  in  Michigan 
and  no  part  of  it  has  come  into 
this  State.  On  settlement  of  de- 
fendant's  accounts,  he  rendered  an 
account  for  all  the  property  inven- 
toried, and  which  came  to  his 
hands,  all  of  which  was  used  in 
the  payment  of  debts,  expenses, 
etc.,  leaving  nothing  for  legatees; 
the  testatrix  left  sufficient  assets 
in  Michigan  to  pay  her  debts  in 
that  State  and  to  pay  the  New 
York  legatees.  Defendant  re- 
quested the  Michigan  executors  to 
surrender  to  him  some  portion  of 
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the  assets  in  their  hands,  which 
they  refused.  UM,  that  assuming 
the  surrogate  before  whom  the 
accounting  was  had  had  the  power, 
under  the  Statutes  (2  R.  S.  220,  § 
1),  to  direct  defendant  to  institute 
legal  proceedings  for  the  recovery 
of  the  Michigan  assets,  it  was  a 
matter  in  his  discretion,  and  his 
refusal  so  to  do  was  not  reviewable 
here.    Sherman  ▼.  Page.  128 

2.  In  a  proceeding  instituted  by  an 
executor  before  a  surrogate  of  the 
county  of  New  York  to  establish  a 
claim  against  the  estate,  the  surro- 
gate has  power  to  order  a  reference, 
the  referee  to  take  the  proof,  and 
report  his  conclusion  for  the  action 
of  the  surrogate  (§  6,  chap.  859, 
Laws  of  1870).  Kea/tMy  v.  Mc- 
Keon.  186 

-8.  In  such  a  proceeding,  where  the 
claim  of  the  executor  is  success- 
fully resisted,  an  allowance  in  lien 
of  costs  may  be  awarded  against 
him,  and  the  allowance  may  be  to 
'  the  counsel  (§  9).  Id. 

4.  Claims  withheld  during  the  life 
of  an  alleged  debtor,  and  sought 
to  be  enforced  after  his  death,  are 
always  to  be  carefully  scrutinized, 
and  only  admitted  upon  satisfac- 
tory proof.  Id, 

<5.  Where  It  appears  that  there  was 
.  a  subsequent  dealing  in  which  the 
pretended  creditor  was  a  debtor, 
'  and  did  not  present  his  claim  in 
diminution  of  the  debt,  distinct  and 
definite  proof  will  be  required, 
and  the  clearest  indications  of  hon- 
esty and  fairness.  Id, 

6.  Y.,  a  dtizen  of  this  State,  died 
in  France  leaving  real  and  personal 
estate  both  in  that  country  and  in 
the  United  States.  By  his  will, 
he  appointed  plaintiflT  his  universal 
legatee,  leaving  to  her  all  his  prop- 
erty,  real  and  personal,  on  condi- 
tion that'* she  execute  the  dispo- 
sition  '*  thereinafter  contained. 
Following  this  was  a  gift  to  two 
brothers  of  the  testator  of  all  his 
property  "in America,  »  »  » 
without  'exception."  By  a  codicil, 
the  testator  confirmed  the  devises 
and  bequests  in  the  will,  and  to 


facilitate  the  realization  of  his 
property  in  America,  appointed  one 
of  his  brothers  executor  as  to  such 

Property.  At  the  time  of  his  death 
'.  was  indebted  to  plaintiff  in  the 
sum  of  $20,000.  Plaintiff  took  pos- 
session  of  the  property  in  France, 
stating  that  she  accepted  the  con- 
ditions of  the  will  and  took  such 
property  in  lieu  of  all  claims 
agamst  the  estate;  she,  however, 
presented  her  claim  against  the 
estate  without  returning  or  offer- 
ing to  return  the  property  re- 
ceived  by  her.  In  a  reference 
under  the  statute,  upon  trial  before 
the  referee,  defendant  produced 
the  records  of  the  surrogate's  office 
in  New  York,  which  snowed  that 
the  will  was  admitted  to  probate 
by  the  surrogate  as  to  personal 
estate  only,  upon  production  of  a 
dulv  authenticated  copy  under  the 
seal  of  the  French  court,  wherein 
it  was  proved.  The  record  con- 
tained a  copy  of  the  will  in  French, 
the  language  in  which  it  was 
written,  and  an  English  transla- 
tion. It  was  claimed  that  the  will 
was  not  sufficiently  proved,  and 
that  the  surrogate  had  no  jurisdic- 
tion. HM^  that  as  the  testator  was 
a  citizen  of  this  State,  having  a 
domicile  and  property  here  at  the 
time  of  his  death,  the  surrogate 
had  jurisdiction  to  take  proof  of 
and  to  admit  the  will  to  probate, 
and  if  he  admitted  it  without  suffi- 
cient proof,  or  the  formalities  re- 
quired by  law,  it  was  not  judicial 
action  without  jurisdiction,  but 
error  to  be  corrected  only  by  appli- 
cation to  the  surrogate  or' by  ap- 
peal from  his  decree.  (Chap.  859, 
Laws  of  1870.)  SuUivan  v.  Card- 
field.  168 

7.  Also  Tieid,  it  being  conceded  that 
the  codicil  was  sufficiently  proved, 
that  as  it  distinctly  referred  to, 
identified  and  reaffirmed  the  will, 
the  will  and  codicil  together  con- 
stituted the  will  of  the  testa- 
tor ;  the  provisions  of  the  former 
could  be  treated  as  if  embodied  in 
the  latter,  and  both  as  if  executed 
and  published  at  the  same  time. 

Id. 

8.  Objectipn  was  made  that  the  Eng- 
lish copy  was  no  part  of  the  pro- 
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bate.  Held,  untenable  ;  the  will 
beinff  in  a  foreign  language  it  was 
the  daty  of  the  sarrogate  to  ascer- 
tain and  put  into  proper  English 
the  meaning;  and  that  the  transla- 
tion was  to  be  treated  as  part  of 
the  surrogate's  decree,  unassailable 
collateralij  like  the  rest  of  it.    Id. 

9.  It  seems,  that  a  surrogate  has  Ju- 
risdiction to  cite  an  executor  to 
account  at  the  instance  of  a  lega- 
tee, although  the  legacy  be  not 
yet  payable ;  and  if,  upon  the  ac- 
counting, any  waste  or  misapplica- 
tion of  the  funds  appear,  the  surro- 
gate may  order  their  replacement. 
llood  V.  Hood.  661 

10.  The  recital  in  a  surrogate's  de- 
cree, upon  the  final  accounting  of 
an  executor  that  proof  of  service 
of  citation  upon  infant  legatees 
was  produced,  is  not  conclusive  as 
to  such  service ;  it  is  the  duty  of 
the  executor  to  see  that  proof  of 
service  i^  preserved.  Id. 


TENANTS     IN    COMMON 
JOINT  TENANTS. 


AND 


lAabUUy  of  one  tenant  in  com- 
mon to  his  co-tenant,  for  rent  under 
iudgment  in  partition. 

See  Fisher  v.  Hersee.  {Mem.)      633 


TRESPASS. 

1  Defendant  T.,  in  pursuance  of  an 
arrangement  wit)i  plaintiff,  bought 
in  on  a  foreclosure  sale  certain  real 
estate  consisting  of  a  manufactorv 
and  vacant  lots  adjoining,  which 
had  been  mortgaged  by  the  latter. 
There  was  at  the  time  upon  the 
premises  certain  machinery,  tools, 
etc.,  purchased  by  plaintiff  with 
funds  advanced  by  T.,  under  an 
agreement  that  he  was  to  have  a 
lien  on  all  the  property  so  pur- 
chased. At  the  time  of  taking  the 
referee's  deed  on  the  foreclosure 
sale,  T.  also  took  from  plaintiff  a 
bill  of  sale  of  the  personal  prop- 
erty,  and  executed  to  plaintiff  a 
lease  thereof  and  of  the  real  estate, 
which  contained  a  clause  author- 
izing T.  or  any  person,  by  his  order, 
to  enter  upon  the  vacant  lots  and 


bnild  upon  and  improve  them. 
T.  covenanted  to  sell  the  property 
to  plaintiff  upon  terms  stated,  the 
covenant,  however,  to  be  void  if 
any  rent,  taxes  or  assessments 
should  l^main  in  arrears  for  thirty 
days.  Certain  payments  being  in 
arrear,  T^  after  notice  to  plaintiff, 
sold  the  property  at  public  auction 
to  defendant  S.,  who  purchased 
with  notice  of  plaintiff's  claims. 
Thereafter,  the  lease  was  Barren, 
dered  and  plaintiff  took  a  lease  of 
the  first  floor  and  basement  of  the 
building.  G.  and  F.,  under  a  con- 
tract with  S.,  erected  buildings  on 
the  vacant  lots  and  put  upper  stoi^ 
les  on  the  old  building.  In  the 
progress  of  the  improvements,  it 
became  necessary  to  remove  certain 
of  the  machinery,  tools,  etc.,  which 
were  described  in  the  lease;  this 
was  done  without  objection  on  the 
part  of  plaintiff,  and  the  property 
was  stored.  Held,  that  defendants 
were  not  liable  by  reason  of  the 
removal.  Morton  v.  Thur^r.    550 

.  Certain  of  the  property  removed 
was  purchased  lyith  funds  fur- 
nished by  T.,  but  was  not  included 
in  the  bill  of  sale.  The  list  therefor 
was  furnished  by  plaintiff  and  the 
referee  found  that  T.  was  not 
aware,  at  the  time  of  the  removal, 
that  it  was  not  included.  HetdythaX 
defendants  were  not  liable  for 
such  removal.  Id. 


TRIAL. 

.  Where  an  answer  admits  all  the 
allegations  in  the  complaint  neces- 
sary to  be  established  to  make  out 
the  cause  of  action,  and  sets  up  an 
affirmative  defense,  defendant  has 
the  affirmative  of  the  issue,  and 
the  right  to  open  and  dose  the 
case.  The  fact  that  the  complaint 
alleges  facter  not  essential  for 
plaintiff  to  aver  or  prove,  and  that 
the  same  are  denied  by  the  answer, 
does  not  deprive  defendant  of  such 
right.  Murray  v.  N.  T.  L.  Ins.  Go. 


.  Where  a  policy  of  life  insurance 
contained  a  condition,  avoiding  it 
in  case  the  insured  should  '*die 
by  his  own  hand  or  act,  voluntary 
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or  other wiee/'  held,  that  this  did 
not  cover  the  case  of  a  death, 
purely  accidental,  caused  hy  poison 
taken  by  the  insured  through  mis- 
take or  ignorance,  he  being  at  the 
time  sane,  and  that,  therefore, 
where  the  testimony  tended  to 
show  that  the  insured,  who  was 
conceded  to  be  sane,  died  from 
taking  an  over  dose  of  medicine,  a 
charge  to  the  jury  that  to  sustain 
a  defense  based  on  said  condition, 
they  must  find  that  the  deceased 
**took  the  over-dose  for  the  pur- 
pose of  destroying  his  life,  volun- 
tarily,  knowingly  and  intention- 
ally," was  not  error.  Fertfoid  v. 
Univeraai  L,  Ins  Go,  817 


8.  A  legatee  transferred  by  an .  as- 
signment, absolute  on  its  face,  all 
his  interest  in  the  testator's  es- 
tate to  a  firm  which,  at  the  same 
time,  executed  to  him  an  instru- 
ment agreeing  that,  if  more  than 
a  sum  specified  was  realized,  they 
would  pay  to  him  the  excess.  In 
an  action  by  the  legatee  against 
the  executor  and  his  sureties, 
defendant  set  up  the  assignment, 
and  claimed  that  the  assignees 
were  necessary  parties.  The  as- 
signment was  proved  on  the  trial, 
and  defendant's  counsel  objected 
to  the  defect  of  parties ;  plaintiffs 
counsel  stated  that  one  oi  the  firm 
was  in  court, the  court  thereupon 
stated  that  it  would  direct  the 
pleadings  to  be  amended  and  the 
members  of  the  firm  brought  in 
immediately  as  parties,  and  di- 
rected the  trial  to  proceed.  At 
the  close  of  plain tiffis'  case  de- 
fendants* counsel  moved  to  dismiss, 
because  of  defect  of  parties.  The . 
motion  was  denied.  HM  error; 
that  the  assignees  were  necessary 
parties;  and  that  the  proceeding 
on  the  trial  did  not  obviate  the  oh- 
jection,  as  it  did  not  make  them 
parties  on  the  record  so  as  to  bind 
them.    Hood  v.  Hood,  561 


Where^  in  an  acHon  on  an  <mg- 

vnal  indebtedness,  defendant  sets  wp 
and  proves  a  compromise  agreement 
and  tender  of  performance,  me  tender 
defeats  the  action,  although  not  kept 
goody  and  plaintiFis  not  entitled  to 


recover  the  percerUage  agreed  to  be 
paid  by  the  compromise  agreement. 
See  C.  N,'Banky,  Kohner.        180 

See  Criminal  Trial. 


TRUSTS  AND  TRUSTEES, 

1.  To  constitute  a  valid  express  trust 
it  is  n9t  necessarv  that  the  purpose 
of  the  trust  should  be  stated  in  the 
precise  words  of  the  statute ;  it  is 
sufficient  if  the  intention  to  create 
the  trust  can  be  fairly  collected 
from  the  instrument.  Morse  v. 
Morse.  53 


2.  The  instrument  will  not  necessa- 
rily fail  as  a  trust  because  the 
authority  given  could  be  executed 
by  the  creation  of  a  mere  power  in 
trust ;  the  test  is  whether  the  in- 
strument confers  upon  the  trustee 
the  authority,  and  is  created  to  ac- 
complish one  of  the  purposes  men- 
tioned in  the  statute.  (1  R.  S.  728, 
8  65.)  Id. 

3.  The  will  of  S.  gave  five-sixths  of 
his  residuary  estate,  which  con- 
sisted of  a  farm  and  some  person- 
al property,  to  five  of  his  children 

.named,  "to  be  equally  divided 
between  them."  The  remaining 
one-sixth  he  gave  to  a  trustee,  in 
trust  to  pay  the  interest  thereof 
annually  to  E.,  a  son  of  the  testa- 
tor, and,  in  a  certain  contingency, 
a  portion  of  the  principal,  and  at 
the  death  of  E.  to  pay  the  "  sur- 
plus then  remaining  "  to  his  chil- 
dren. The  executor,  nowever,  was 
empowered  to  sell  the  real  estate 
when  and  in  such  manner  as  he 
should  think  proper,  '*  and  to  rent 
and  lease  the  same  until  thus 
sold."  In  an  action  for  partition 
of  the  farm,  held,  that  the  will 
created  a  valid  express  trust  in  the 
executor,  who  took  the  legal  title, 
and  no  estate  therein  vested  in  the 
children;  that  the  power  to  lease 
carried  with  it  the  power  to  receive 
the  rents,  and.  although  there  was 
no  express  direction  as  to  the  dis- 
position to  be  made  of  them,  the 
reasonable  implication  was  that 
they  were  to  go  to  the  person  ben- 
eficially interested  in  the  estate  j 
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and  that,  therefore,  partition  was 
properly  denied.  Id, 


UNDERTAKING. 

1.  Where  an  order  of  General  Term 
granting  a  new  trial  is  affirmed  on 
appeal  to  this  court  and  judgment 
absolute  directed  against  the  ap- 
pellant, the  sureties  upon 'the  un- 
dertaking given  to  perfect  the  ap- 
peal  as  prescribed  bj  the  Codes 
(Code  of  Civil  Procedure,  S  1326; 
Code  of  Procedure,  §  834),  are 
only  liable  for  costs  of  the  appeal 
to  this  court,  not  for  all  the  costs 
in  the  action.    BurdeU  v.  Lotoe, 

241 

2.  An  undertaking  for  costs  is  neces- 
sary on  appeal  to  this  court,  in 
order  to  make  the  appeal  effectual 
for  any  purpose  (Code  of  Civil 
Procedure,  §  1326),  and  the  court 
has  no  power  to  dispense  with  it; 
its  poweris  limited  to  dispensing 
with  the  security  required  to  stay 
execution  (§  1312).  Architectural 
Ironworks  V.  City  of  B'klyn,   652 


USAGE. 

Bfect  toill  be  given  to  general 

custom  permitting  a  referee  appointed 
to  sell  in  a  partition  to  await  the  pro- 
duction by  the  purchaser  of  proof  of 
Uens. 

See  Weseman  v.  Wingrove,       863 


USURY. 

1.  Where  an  assignee  of  a  bond  and 
mortgage  purchased  in  good  faith 
aDd  for  value,  in  reliance  upon  a 
certificate  made  by  the  mortgagor 
at  the  time  of  the  execution  of  the 
instruments,  to  the  effect  that  the 
mortgage  was  a  valid  lien,  and 
would  be  such  in  the  hands  of  an 
assignee  to  the  full  amount  of 
principal  and  interest,  and  that  he 
had  no  defense  to  the  mortgage  or 
bond  in  law  or  equity.  Held,  that 
the  -mortgagor  was  estopped  from 
Betting  up,  in  an  action  to  fore- 
close the  mortgage,  the  defense  of 
usury ;  that  it  was  immaterial  that 
the  mortgagor  had  not  the  plaint- 


iff in  his  mind  at  the  time  of  sign* 
ing  the  certificate,  as  it  was  to  be 
taken  as  if  directed  to  whom  it 
might  concern;  also  that  the  cer- 
tificate was  not  deprived'  of  its 
force,  because  executed  at  the 
same  time  with  the  mortgage,  it 
was  not  to  be  considered  as  part  of 
that  inatrnment.    Weyh  v.  Boylani, 

3W: 

2.  To  constitute  usury  it  must  be 
shown  that  the  additional  interest 
was  paid  or  retained  in  pursuance 
of  a  mutual  agreement.  Morton 
v.  Thurber,  660 

8.  Where  an  agreement  was  made 
to  loan  money  at  lawful  interest, 
but  at  the  time  of  executing  the 
securities  the  lender  required  and 
the  borrower  assented  to  the  al- 
lowance  of  a  sum  falsely  repre- 
sented  by  the  former  to  have  been 
an  expense  incurred  in  procuring 
the  money,  h.eld,  that  this  was  not  . 
usury.  Id, 

4.  In  the  securities'  given  for  the 
loan  was  included  the  amount  of 
a  former  loan.  The  only  usury 
alleged  was  the  charge  and  aUow- 
ance  of  said  item  of  expense.  The 
facts  in  relation  to  the  former  loan 
were  proved,  but  there  was  no 
finding,  or  request  to  find,  that 
the  agreement  therefor  was  usuri- 
ous. Held,  that  the  question  could 
not  be  raised  here.  Id, 

WAIVER. 

On  January  28,  1876,  defendant  J. 
g^ve  to  defendant  N.  a  chattel 
mortgage  to  secure  $3,000  money 
loaned;  $200  was  loaned  on  the 
day  of  the  date  of  the  mortgage, 
the  residue  prior  to  that  time.  The 
mortgagor  was  at  that  time  in- 
debted to  M.,  but  the  mortgagee 
had  no  notice  of  the  debt;  the 
mortgage  was  duly  filed.  On 
January  13,  1877,  M.  obtained  a 
judgment  against  J.;  on  the  same 
day  execution  was  issued  thereon, 
and  returned  nuUa  bona  February 
3.  1877.  On  January  27,  1877,  in- 
stead of  renewing  the  mortgage, 
J.  executed  to  N.  a  new  mortgage 
on  the  same  chattels  to  secure  the 
same  deot,  which  was  filed  on  that 
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day.  On  October  14, 1876,  J.  exe- 
cuted to  N.  a  bill  of  sale  of  the 
mortgaged  property,  bat  he  re- 
mained in  pofSBeseion.  In  an  action 
to  set  aside  the  mortgi^s  as 
fraudulent  and  ^oid  as  against  M., 
held,  that  the  bill  of  sale  was 
superseded  hj  the  second  mort- 
gage ;  that,  even  if  there  was  a 
merger  of  the  first  mortgage,  the 
subsequent  action  was  a  recogni- 
tion of  the  mortgage  security,  and 
reinstated  and  renewed  it;  and 
that  if  any  estoppel  arose  between 
the  parties,  it  was  waived  by  the 
execution  of  the  second  mortgage. 
Walk&r  V.  Henry.  180 

Cf  an  eitappel,  what  amounts 

to. 
J9ee  Andreics  v.  jE.  Z.  Ins.  Co.  884 

When  st^ulation  in  action  to 

foreclose  mechante^  lien  in  cUy  of  New 
York,  toaiving  judgment  for  deficieticy 
does  not  foaive  beneiU  of  provision  of 
statute  as  to  filing  Us  pendens. 

See  Ward  v.  KUpatrick.  418 

Of  conditions  in  pcUey  of  in^ 

surance,  what  amounts  to. 
See  AUen  v.  St.  L.  Ins.  Co.        478 


WARRANTY. 

T7ie  burden  of  proof,  in  ease 

of  warranty,  is  not  always  upon  war- 
rantor. 

See  Granger  v.  Craig.  619 


WATER- WORKS  COMPANIES. 

1.  Where,  in  proceedings  to  acquire 
lands  under  the  act  in  relation  to 
water-works  companies  (Chap.  787, 
Laws  of  1878,  as  supplemented  by 
chap.  415,  Laws  of  1876),  after  the 
report  of  commissioners  appointed 
to  appraise  damages,  the  company 
moved  for  leave  to  discontinue, 
and  the  court  granted  the  motion 
on  condition  that  the  company 
pay  the  owner  a  sum  fixed  for  his 
expenses,  charges  and  counsel  fees, 
and  the  General  Term  reversed  the 
grder  upon  the  sole  ground  that 
the  court  had  no  power  to  impose, 
as  a  condition,  the  payment  of 
more  than  taxable  costs  and  dis- 


bursements.    Held  error.     In  re 
Waverly  Water-Works  Co.         478 

2.  The  discretion  of  the  court  in 
such  case  is  not  limited  by  the 
provision  of  the  act  of  1854  (g  8, 
chap.  270,  Laws  of  1854),  fixing 
the  costs  in  special  proceedings. 

WILLS. 

1.  The  will  of  S.  gave  five-sixths  of 
his  residuary  estate,  which  con- 
sisted of  a  farm  and  some  personal 
property,  to  five  of  his  children 
named,  '*  to  be  equally  divided  be- 
tween them."  The  remaining  one- 
sixth  he  gave  to  a  trustee,  in  trust 
to  pay  the  interest  thereof  annual- 
ly to  E.,  a  son  of  the  testator,  and, 
in  a  certain  contingency,  a  portion 
of  the  principal,  and  at  the  death 
of  E.  to  pay  the  "  surplus  then  re- 
maining "  to  his  children.  The  ex- 
ecutor, however,  was  empowered 
to  sell  the  real  estate  when  and 
in  such  manner  as  he  should  think 
proper,  '*  and  to  rent  and  lease  the 
same  until  thus  sold.*'  In  an  action 
for  partition  of  the  farm,  held, 
that  the  will  created  a  valid  ex- 
press trust  ita  the  executor,  who 
took  the  legal  title,  and  no  estate 
therein  vested  in  the  children ;  that 
the  power  to  leaae  carried  with  it 
the  power  to  receive  the  rents,and, 
although  there  was  no  express  di- 
rection as  to  the  disposition  to  be 
made  of  them,  the  reasonable  im- 
plication was  that  they  were  to  go 
to  the  persons  beneficially  inter- 
ested in  the  estate ;  and  that,  there- 
fore, partition  was  properly  denied. 
Morse  v.  Morse,  58 

2.  The  will  of  H.  devised  certain 
premises  to  his  wife,  to  be  held  by 
her  "  to  and  for  the  chief  purpose 
of  keeping  and  protecting  the  same 
for  her  own  and  "  her  '*  daughter's 
benefit,"  the  same  to  be  used  "  for 
the  maintenance  and  support  of 
herself  and  said  daughter."  If  the 
widow  should  remarry,  the  exec. 
utoTS  were  empowered  to  take  the 
control  of  the  premises  from  her, 
and  also  the  guardianship  of  the 
daughter.  The  will  then  provided 
as  follows  :  *'  If  my  said  daughter 
Margaret  should  get  marri^,  or 
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die  without  leaving  any  children, 
and  that  her  husband  should  live 
after  her  death,  he  shall  not  in- 
herit the  said  property  or  any  part 
thereof;  but  if  there  are  any  chil- 
dren bom  of  mv  daughter,  and  liv- 
ing after  her  death,  the  property 
shall  be  theirs.  *  •Should  my 
said  daughter  Margaret  die  with- 
out leaving  anv  issue,  then  the 
said  property  shall  be  left  to  my 
nephew,  John  Foley."  The  testa- 
tor's wife  and  daughter  survived 
him,  after  his  death,  first  his 
widow  died,  then  Margaret  mar- 
ried, then  Foley  died,  then  the 
daughter  died  without  issue  sur- 
viving. In  an  action  of  ejectment, 
in  which  plaintiff  claimed  under  a 
deed  from  the  daughter,  executed 
after  the  death  of  the  widow,  hdd^ 
that  Foley  took  an  estate  in  expect- 
ancy, to  wit,  a  contingent  re- 
mainder which  vested  in  him  as  a 
right,  according  to  its  character, 
upon  the  death  of  the  testator,  and 
which  descended  to  his  heirs;  so 
that  upon  the  happening  of  the 
contingency,  i.  0.,  the  death  of 
Margaret  without  issue,  the  estate 
vested  absolutely  in  the  heirs  of 
Foley.     HertneMyy  Patteraan.  91 

8.  The  rules  of  the  common  law  ap- 
])1icab1e  to  such  a  devise  and  tlie 
changes  wrought  by  the  Revised 
Statutes,  considered  and  discussed. 

Id. 

4.  The  will  of  H.  directed,  first,  the 
payment  of  all  his  just  debts ; 
second,  it  gave  legacies  of  $1,500 
each  to  three  grandchildren  who 
were  under  age,  payable  when 
they  became  of  age  respectively  ; 
third,  it  gave  the  "rest,  residue 
and  remainder  "  of  his  estate,  real 
and  personal,  to  his  wife  for  life, 
after  her  death  a  part  of  the  real 
estate  to  a  daughter  for  life  and  a 
part  of  the  personalty  absolutely, 
and  then  gave  "  the  rest,  residue 
and  remainder'*  of  his  estate  to 
four  of  his  children,  share  and 
share  alike.  At  the  time  of  the 
execution  of  the  will  the  testator 
owned  a  second  mortgage,  the 
value  of  which  was  more  than 
sufficient  to  pay  the  debts,  which 
were  merely  nominal,  and  the 
specific  legacies.    Six  years  after 


.the  execution  of  the  will  and  just 
prior  to  the  death  of  the  testator, 
he  executed  a  codicil,  which  in 
terms  was  declared  to  be  part  of 
the  will,  which  gave  to  the  widow 
power  to  sell  any  or  all  of  the  real 
estate  subject  to  the  approval  of 
the  '*  heirs"  of  the  testator  living 
at  the  time  of  sale.  At  the  time 
of  the  execution  of  the  codicil, 
two  of  the  grandchildren  were  of 
age  and  the  other'  nearly  so,  the 
mortgage  was  then  worthless  and 
the  testator's  other  personal  prop- 
erty was  worth  only  about  |200. 
In  an  action  to  charge  the  lega- 
cies upon  the  real  estate,  hdd,  that 
the  natural  inference  was  that  the 
power  of  sale  was  ^ven  to  raise 
money  as  well  for  tne  payment  of 
the  legacies  as  the  support  of 
the  widow,  and  that  it  was  the 
intention  of  the  testator  that  the 
legades  should  be  paid  at  all 
events  ;  and  so  that  the  real  estate 
should  be  liable  for  such  payment. 
Hayt  V.  Hayt,  142 

5.  One^who  accepts  of  a  devise  or 
bequest  does  so  on  condition  of 
conforming  to  the  will,  and  he  is 
bound  to  give  full  effect,  as  far  as 
he  can,  to  its  legal  dispositions. 
Cauffield  v.  SuUwan.  163 

6.  Where,  therefore,  the  beneficiary 
is  put  to  his  election  l)etween  the 
ffif t  in  the  will  and  a  claim  against 
tne  estate,  his  acceptance  of  the 
former  is  a  satisfaction  of  the  lat- 
ter  ;  and  it  is  immaterial  whether 
what  he  takes  turns  out  to  be  of 
greater  or  less  value  than  that 
which  he  surrendered.  id 

7.  Y.,  a  citizen  of  this  State,  died  in 
France  leaving  real  and  personal 
estate  both  in  mat  country  and  in 
the  United  States.  By  his  will,  he 
appointed  plaintiff  his  universal 
legatee,  leaving  to  her  all  his  prop- 
erty, real  and  personal,  on  ooncU- 
tion  that  "  she  execute  the  disposi- 
tion "  thereinafter  contained.  Fol. 
lowing  this  was  a  gift  to  two 
brothers  of  the  testator  of  all  his 
property  **in  America.  »  »  » 
witnout  exception .  *'  B v  a  codicil, 
the  testator  confirmed  the  devises 
and  bequests  in  the  will,  and  to 
fadliute   the    realization  of    hia 
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property  in  America,  appointed 
one  of  his  brotliere  executor  as  to 
such  property.  At  the  time  of  his 
death  Y.  was  indebted  to  plaintiff 
in  the  sam  of  (30.000.  Plaintiff 
took  possession  of  the  property  in 
France,  stating  that  she  accepted 
the  conditions  of  the  will  and  took 
such  property  in  lieu  of  all  claims 
against  the  estate;  she  however 
presented  her  claim  against  the 
estate  without  returning  or  offer- 
ing to  return  the  property  received 
by  her.  In  a  reference  under  the 
statute,  held,  that  plaintiff  was 
bound  to  elect  whether  to  retain 
and  enforce  her  claim  or  to  aban- 
don it  and  accept  the  provision  for 
her  in  the  will ;  and  having  chosen 
the  latter,  this  was  a  satisfaction  of 
her  claim  against  the  estate.      Id. 

8.  Also  Tidd,  that  as  the  testator  was 
a  citizen  of  this  country,  tempo- 
rarily residing  in  France,  his  will 

.  was  to  be  construed  accordiug  to 
our  laws.  Id. 

9.  Upon  trial  before  the  referee,  de- 
fendant produced  the  records  of 
the  surrogfate's  office  in  New  York, 
which  showed  that  the  will  was 
admitted  to  probate  by  the  surro- 
gate as  to  personal  estate  only, 
upon  production  of  a  duly  authen- 
ticated copy  under  the  seal  of  the 
French  court,  wherein  it  was 
proved.  The  record  contained  a 
copy  of  the  will  in  French,  the 
language  in  which  it  was  written, 
and  an  English  translation.  It  was 
claimed  that  the  will  was  not  suffi- 
ciently proved,  and  that  the  surro- 
gate had  no  jurisdiction.  Held, 
that  as  the  testator  was  a  citizen  of 
this  State,  having  a  domicile  and 

Sroperty  here  at  the  time  of  his 
eath,  the  surrogate  had  jurisdic- 
tion to  take  proof  of  and  to  admit* 
the  will  to  probate,  and  if  he 
admitted  it  without  sufficient  proof 
or  the  formalities  required  by  law, 
it  was  not  judicial  action  without 
jurisdiction,  but  error  to  be  cor- 
rected only  by  application  to  the 
surrogate  or  by  appeal  from  his 
decree.  (Chap.  859,  Laws  of  1870.) 

Id. 

10.  Also  held,  it  being  conceded 
that  the  codicil  was    sufficiently 
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proved,  that  as  it  distinctly  referred 
to.  identified  and  reaffirmed  the 
will,  the  will  and  the  codicil  to- 
gether constituted  the  will  of  the 
testator;  the  provisions  of  the 
former  could  he  treated  as  if  em- 
bodied in  the  latter,  and  both  as 
if  executed  and  published  at  the 
same  time.  Id, 

11.  Objection  was  made  tliat  the 
English  copy  was  no  part  of  the 
probate.  Held  untenable ;  the  will 
being  in  a  foreign  language  it  was 
the  duty  of  the  surrogate  to  ascer- 
tidn  and  put  into  proper  English 
the'  meaning ;  and  that  the  trans- 
lation was  to  be  treated  as  part  of 
the  surrogate's  decree,  unassailable 
collaterally  Uke  the  rest  of  it.    Id. 

12.  C.  died  seized  of  certain  real  es- 
tate which  had  been  devised  to 
her  by  her  mother,  and  leaving  a 
will  by  which  she  gave  all  her 
estate,  real  and  personal,  to  her 
husband  for  life,  remainder  to  her 
son  T.  if  he  should  live  until  he 
became  of  age ;  if  he  should  marry 
and  die  before  maturity,  leaving  a 
child  or  children,  then  such  child 
or  children  to  take  ;  in  case  of  his 
death  before  maturity  unmarried 
and  leaving  no  child,  then  she  gave 
all  the  estate  given  to  her  by  her 
mother  to  her  two  sisters,  L.  (the 
plaintiff)  and  E. ;  if  either  should 
die,  leaving  no  child,  the  survivor 
to  take  the  whole  ;  if  both  should 
die  leaving  a  child  or  children,  the 
share  of  each  parent  to  go  to  her 
child  or  children  ;  if  either  should 
die  leaving  no  child,  the  child  or 
children  of  the  one  who  died  leav- 
ing a  child  or  children  to  take. 
The  testatrix  died  the  next  day 
after  the  will  was  executed;  her 
husband  died  soon  after ;  her  son 
T.  died  before  he  became  of  age, 
unmarried  and  leaving  no  child; 
before  his  death,  E.  (sister  of  the 
testatrix)  died  leaving  no  child, 
and  leaving  a  will  bv  which  she 
gave  all  her  estate  to  her  husband. 
Plaintiff,  after  the  death  of  T., 
contracted  to  sell  said  real  .estate 
to  defendant,  who  refused  to  per- 
form because  of  defect  of  title.  In 
an  action  to  compel  performance, 
held,  that  upon  the  aeath  of  the 
testatrix    her    husband     became 
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seized  of  an  estate  for  life,  and 
her  son  of  a  vested  remainder  in 
fee  subject  to  be  defeated  bj  his 
death  before  matarity,  unmarried 
and  without  issue;  that  the  clauses 
following  the  devise  to  him  speak 
as  of  the  date  of  such  death,  and 
it  was  the  intent  in  case  of  its 
happening  that  then  an  absolute 
fee  should  immediately  vest  in  the 
person  or  persons  indicated ;  that, 
therefore,  there  was  no  uulawful 
"Suspension  of  the  power  of  alien- 
ation ;  that  each  of  the  sisters  took 
an  estate  in  expectancy,  i.  0.,  a  re- 
mainder contingent  upon  the  death 
of  the  son,  before  maturity,  un- 
married and  without  a  child,  and 
contingent  upon  her  surviving 
him;  that  upon  the  death  of  E. 


-  leaving  no  child,  her  interest 
ceased,  and  the  estate  in  expec- 
tancy of  plaintiff  was  enlarged  so 
as  to  include  the  whole,  instead  of 
a  moiety  of  the  land;  and  upon 
the  death  of  the  son  it  ripened  into 
an  absolute  fee;  and  that  plaintiff, 
at  the  time  of  making  the  contract, 
owned  and  could  convey  a  perfect 
title.     Ke^  v.  ZariUard.         177 

18.  It  was  claimed  that  the  will  pre- 
sented difficult  questions  of  con- 
struction, and  that,  therefore,  the 
court  would  not  compel  specific 
performance.  Held,  untenable  ; 
also  that  this  was  a  matter  for  the 
court  below  to  determine,  and  the 
exercise  of  its  discretion  would  not 
be  disturbed.  Id. 
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